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TO  THE 

EIGHT    HONOURABLE    WILLIAM    PAGE, 

BAEON    HATHERLEY, 

Mh  W^^  Cl^antellor  of  §t  §xiim, 

THIS  WORK  IS 
BY  HIS  KIND  PERMISSION  DEDICATED 
^^  AN  EXPRESSION  OF  DEEP  AND  SINCERE  RESPECT 
FOR  HIS  LORDSHIP  AS  THE  HEAD   OF  THE    LEGAL    PROFESSION 

IN  THIS  COUNTRY. 
A  PROFESSION  HE  ADORNS  BY  HIS  LEARNING 
HIS  UPRIGHTNESS   AND    HIS   PUBLIC    AND    PRIVATE   VIRTUES. 
^Uh  HISO"  from  THE  DESIRE  OF  THE  EDITORS 

TO  ASSOCIATE  HIS  NAME  WITH  THAT  OF 
THE  GREAT  OSTITUTIONAL  WRITER 
WHOSE  WISDOM  ILLUMINED  NOT  ONLY  THE  BRILLIANT  AGE  OF 

THE    ANTONINES 
BUT    ALTHOUGH    LONG    LOST    TO   HUMAN   OBSERVATION 
EXERTED  A  PERMANENT  INFLUENCE  UPON 
THE  JURISPRUDENCE 
OF  EVERY  SUCCEEDING    AGE. 


P  E  E  F  A  C  E. 


The  publication  of  this  Edition  of  Gains  has  been  under- 
taken in  deference  to  the  expressed  desire  of  many  profes- 
sional friends,  and  from  a  conviction  that  a  translation  of 
this,  the  earliest  extant  Institutional  Treatise,  would  be  both 
useful  to  students  of  the  Roman  law  and  acceptable  to  all 
interested  in  the  advancement  of  the  science  of  jurisprudence. 
The  general  plan  of  these  Commentaries  was  adopted  by 
Justinian  in  his  Institutes,  and  has  thus  become  the  basis  of 
nearly  all  subsequent  systematic  works  on  general  law.  To 
the  student  of  classical  literature  these  Commentaries  are 
valuable  as  presenting  a  system  of  law  which  very  closely 
resembles  that  which  prevailed  at  Rome  in  the  Augustan 
age  ;  thus  throwing  considerable  light  on  the  legal  allusions 
found  in  the  great  writers  of  that  period. 

The  text  adopted  in  this  edition  mainly  agrees  with  tliat 
given  by  Gneist  in  the  "  Institutionum  et  Regularum  Juris 
Romani  Syntagma,  Lips.,  1858,"  with  which  the  Editors  have 
carefully  collated  the  text  of  the  Commentaries,  as  found  in 
the  editions  ofLachmann,  Berlin,  1842;  Rocking,  Lips.,  1855; 

Domenget,  Paris,  1866 ;  and   Huschke  in   his  "Jurisprud. 
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11  PREFACE. 

Ante-Justin.,  Lips.,  18G7."  The  italics  in  the  text  denote  that 
the  portions  thus  printed  liave  been  supplied  to  fill  up 
lacunae  in  the  MS. ;  the  longer  and  more  important  ones 
having  been  restored,  for  the  most  part,  from  the  Insti- 
tutes of  Justinian. 

The  difficulty  of  translating  a  writer  so  concise  in  his 
style  as  Gains  has  been  greatly  enhanced  by  the  imperfec- 
tions of  the  text,  A  few  sections  were  so  incomplete  as  to 
admit  of  only  the  most  remote  conjecture  as  to  their 
meaning,  and  have  therefore  been  left  untranslated.  Al- 
thouoh  the  Editors  have  availed  themselves  of  the  researches 
of  the  most  recent  German,  French  and  Italian  writers, 
they  are  obliged  to  confess  that  they  do  not  regard  this 
portion  of  their  work  with  perfect  satisfaction. 

For  above  fifty  years  the  text  of  Gaius  has  been  in  the 
hands  of  our  jurists  ;  but  whilst  the  importance  and  value 
of  the  Treatise  have  been  acknowledged  on  all  hands,  no 
English  version  has  been  hitherto'  published.  This  has  no 
doubt  arisen  partly  from  the  incompleteness  of  the  text,  but 
chiefly  from  the  difficulty  of  finding  at  all  times  suitable 
phrases  in  which  to  present  accurately  the  thoughts  of  the 
great  Roman  jurist.  The  Editors  can  therefore  hardly  ex- 
pect that  they  have  been  in  every  instance  successful  in  con- 
veying the  exact  import  of  every  obscure  passage  ;  but  they 
are  conscious  of  having  bestowed  upon  this  portion  of  their 
work  a  considerable  amount  of  labour  in  the  intervals  of 
numerous  professional  duties,  and  of  having  earnestly  striven 
to  educe  the  writer's  meaning. 


PREFACE.  Ill 

The  design  of  the  annotations  being  mainly  to  explain 
the  text  of  Gains,  the  Editors  have  refrained  from  discussing 
questions  of  Comparative  Law,  and  have,  so  far  as  practic- 
able, avoided  the  introduction  of  technical  English  law 
terms,  regarding  such  for  the  most  part  as  more  likely  to 
mislead  than  to  benefit  the  student.  For  the  same  reason, 
they  have  preferred  to  retain,  rather  than  to  translate, 
some  of  the  more  purely  technical  Roman  legal  words  and 
phrases,  giving  in  the  notes  such  explanations  as  seemed  to 
.them  required.  In  order  to  save  the  time  of  the  student,  the 
passages  of  the  Digest  and  Code  referred  to  have  been  quoted 
in  extenso,  whenever  from  the  importance  of  the  subject  it 
appeared  desirable  that  the  ipsissima  verba  should  be  placed 
before  the  reader. 

In  the  preparation  of  the  annotations  much  valuable 
help  has  been  obtained  from  researches  made,  and  memo- 
randa accumulated,  during  a  prolonged  course  of  study  of 
the  Roman  Law  at  the  University  of  Heidelberg  and  in  the 
Jurisprudence  Classes  of  the  Inns  of  Court.  In  addition  to 
the  authors  quoted  and  referred  to  in  the  notes,  the  Editors 
acknowledge  their  obligations  to  Professors  Von  Vangerow, 
Goldschmidt,  Pagenstecher,  and  Vering,  of  Heidelberg  ; 
to  Drs.  Maine  and  Sharpe,  Readers  on  Roman  Law  at  the 
Inns  of  Court,  and  especially  to  George  Long,  Esq.,  M.A., 
late  Fellow  of  Trinity  College,  Cambridge,  who,  as  the  friend 
and  former  tutor  of  one  of  the  Translators,  first  directed  his 
attention   to  this  invaluable    Institutional   Treatise.     The 

Editors     would    also    acknowledge    the     kind    assistance 
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IV  PREFACE. 

rendered  to  them  by  William  Garvie,  Esq.,  B.A.,  of 
Lincoln's  Inn,  Barrister-at-Law,  in  the  revision  of  the 
sheets  as  they  passed  through  the  press. 

Notwithstanding  the  great  care  bestowed  upon  the 
preparation  of  the  work,  some  typographical  errors  have 
crept  in.  The  table  of  errata  will,  it  is  believed,  enable 
the  student  to  correct  the  most  important  of  these. 

Lincoln's  Inn, 

Octoler  mth,  1869. 
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SOME   ACCOUNT 


OF  THE 


LIFE  AND  COMMENTAEIES  OF  GAIUS. 


In  j)resenting  to  the  public,  for  the  first  time  in  au 
English  cli-ess,  the  Commentaries  of  Gains  on  the 
Eoman  Law,  it  seems  desu'able  to  give  some  account 
of  the  great  Eoman  Juiist,  and  of  the  discovery  of  the 
work  we  are  now  about  to  translate.  The  materials 
however  for  this  pm-pose  are  but  scanty.  Gains  was 
the  contemjDorary  of  Pomponius,  and  flourished  after 
Julianus,  of  whom  it  is  said  ''  edictum  perfetuum 
composuitP  (a)  There  are  several  points  in  relation 
to  Gains  and  his  wi'itings  that  remain  as  unsolved 
and  difficult  problems  for  the  Jui'ist. 

I.  Even  in  regard  to  the  spelling  of  his 
bpe  ing  of  -Qj^j^j^g  there  has  been  not  a  little  doubt ;  whether 
it  should  be  spelt  with  an  i  or  a  j,  and  whether 
the  initial  letter  should  be  a  C  or  a  G,  are  disputed 
points  ;  indeed,  the  letters  of  his  name  have  fui-- 
nished  as  fruitful  a  subject  of  controversy  as  the 
orthography  of  our  o^vii  Shakespeare  or  Shakspere. 
Some  have  chosen  to  TVTite  Cains  instead'  of  Gains,  and 
in  favour  of  this  spoiling  quote  Quintilian.     "Quid? 

(a)  Eutropius,  8,  9. 
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qus6  scribimtiir  alitor  quam  cnuntiantiir  ?  Nam  et 
Gains  C  litera  notatiim,  qujc  inversa  (q)  imilicrcm  sig- 
nificat."  Tlio  critics  undorstaiid  this  passage  to  mean 
that  the  word  which  is  spelt  with  a  C  is  pronounced  with 
a  G,  but  Quintilian  seems  here  to  be  sjDcaking  of  notce, 
and  the  true  meaning  may  be  that  the  word,  when 
written  properly,  is  Gains,  and  is  pronounced  as  it  is 
written,  but  is  sometimes  designated  shortly  by  the 
nota  C,  a  letter  different  from  the  initial  one.  Cains 
seems  to  have  been  the  original  spelling,  used  at  a 
time  when  the  letter  C,  which  occupies  in  the  Eoman 
alphabet  the  place  of  Gamma  in  the  Greek,  had, 
at  least  in  some  cases,  the  power  of  that  letter. 
Cains  was  always  pronounced  Gains,  probably  from 
the  tendency  of  the  organs  of  speech  to  pronounce 
Cai  like  Gai,  and  was  written  in  Greek  Taios,  Avhile 
the  C  in  other  words  was  represented  in  Greek  by  a  K. 
It  was  in  the  beginning  of  the  sixth  centmy  of  the  city 
that  the  letter  G  was  introduced  into  the  Eoman  al- 
phabet by  Spurins  Carvilius,  (h)  and  thenceforward  the 
difference  of  pronunciation  began  to  be  indicated  by  a 
difference  of  notation. 

Probably  at  the  time  when  Gains  lived,  and  certainly 
in  the  time  of  Justinian,  his  name  was  generally  spelt 
as  pronounced,  with  a  G,  although  the  initial  nota  C 
still  continued  in  use.  The  most  valuable  and  trust- 
worthy MS.  of  the  Digest,  known  as  the  Codex  Flo- 
rentinus,  has  been  consulted  by  critics,  and  it  is  found 
that  in  this  codex  the  prtcnomen  Gains  is  always  spelt 
with  a  G.  This  authority  is  not  only  the  most  trust- 
worthy, but  it  is  proved  both  by  the  vellum  and  the 

{h)  Plut.  Prob.  Rom.,  54. 
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wi-iting  to  date  back  as  far  as  the  seventh  century, 
A.D.  (c) 

In  early  times  the  name  was  trisj^llahic,  like  the 
Greek  Tdi'o?^  but  in  times  of  less  pure  Latinity  it  Tvas 
pronoimced  as  a  dissyllable.  Boecking,  after  careful 
research  and  deliberation,  and  also  Lachmann,  both  of 
whom  are  great  authorities,  decide  for  i  and  G,  and  for 
thi'ee  syllables,  not  two.  Boecldng  says,  "Gaii  nomen 
tris/jllahum  est,"  and  he  adds,  "neque  C,  sed  G  prima 
nominis  littera  est,  ut  lapides  bonique  codices  script! 
idemque  ipse  Quintiliani  locus,"  &c.  Again,  in  his 
recent  work  on  the  Institutes  he  says,  "  Gains,  not 
Gajus,  nor  Cains,  nor  Cajus."  [d) 

The  word  Gains  had  a  meaning  in  ancient  Latin,  as 
in  modern  Tuscan,  equivalent  to  the  English  Gay^  and 
was  connected  etymologically  with  the  Greek  word 

Vdi'ia. 

II.  On  the  questions  when  and  where  did 
When  and  Q^ius  liye^  there  has  been  a  variety  of  opin- 

wJiere    did    .  i     ,i  i  •      j  i  t    t 

,   ,.  ions,  and  the  subject  may  be   regarded  as 

still  open  to  dispute.  It  has  been  asserted 
by  some,  that  he  floimshed  only  100  years  before 
Justinian,  in  the  5th  centmy  of  oui'  era.  A  more 
recent  and  better  oj)inion  is,  that  he  is  to  be  regarded 
as  one  of  the  classical  jurists.  Hugo,  a  learned  writer 
on  the  history  of  the  Eoman  law,  thought  that  he 
was  a  contemporary  of  Ulpian  and  Paulus,  that  he 
flourished  imder  Severus,   and  also  under  Caracalla, 


(c)  See  Diet,  of  Greek  and  Bom.  Biog.  under  Gaius.     Lay  Beviow,  No.  \\..        w 
1865,  p.  258 ;  Ditto,  No.  xsxix.,  1865^  Ei,jjL?    the  two  laat-AiAt«l<aaJiy  t,li« 
present  -writer.      Schneider  Elementarlehx'e  der  Latcinisclien  Sprache,  i.  1. 
p.  233. 

(J)  Praefatio  Gaii  Inst,  in  notoe  v,  p.  5.  Abriss  der  Instit,  p.  7.  (b) 

b2 


4  INTRODUCTION. 

i.e.,  betwoon  a.d.  193  and  217.  Great  however  as  is 
the  authority  of  Ilugo,  avc  cannot  admit  his  conjoc- 
tiu'e  to  be  correct.  Gains  often  mentions  Hadrian 
in  his  Commentaries,  and  ahrays,  except  in  two  pas- 
sages, with  the  apj)ellation  of  dkms.  In  the  two  pas- 
sages referred  to  he  takes  notice  of  senatus-consiilta 
made  ex  auctoritate  Iladriani  (e).  Iladiian  died  138 
A.D.,  and  was  succeeded  by  Antoninus  Pius,  Avho 
reigned  till  IGl  a.d. 

It  is  now  generally  believed  that  Gains  flourished  and 
wi'ote  his  Institutes  dui'ing  the  reigns  of  Antoninus 
Pius  and  M.  Aui-elius  Antoninus  Philosophus,  whom 
the  Eomans  are  accustomed  to  cite  simply  as  Marcus. 
Marcus  reigned  with  Lucius  Yerus,  from  a.d.  161  till 
169,  and  alone  after  that  period  till  176  a.d.  In  the 
year  176  he  made  his  son,  Commodus,  his  colleague, 
and  reigned  with  him  till  180  a.d.  It  is  to  the  two 
princes,  Marcus  and  Yerus,  that  the  Eoman  juiists 
apply  the  expression  clivi  fr aires.  These  were  the 
palmy  days  of  the  empire,  when  literatiu-e,  science 
and  law  were  eagerly  studied,  and  the  severe 
doctrines  of  Zeno  prevailed  at  Eome.  It  is  of  this 
age  that  Gibbon  says,  "  If  a  man  were  called  to  fix 
the  period  in  the  history  of  the  world  during  which 
the  condition  of  the  human  race  was  most  haj^py  and 
prosperous,  he  would  without  hesitation  name  that 
which  elapsed  fi-om  the  death  of  Domitian  to  the  acces- 
sion of  Commodus.  The  vast  extent  of  the  Eoman 
empii'e  was  governed  by  absolute  power,  under  the 
guidance  of  virtue  and  wisdom.     The  armies  were  re- 

(e)  Gai.  i.  sec.  47,  11.  sec.  57.       See  also  for  Bivum  Hadrianum,  1.  7  (de 
rebus  pnb.)  D.  35.  5. 
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strained  by  the  firm  but  gentle  hand  of  four  successive 
emperors,  whose  characters  and  authority  commanded 
invohmtary  respect.  The  forms  of  the  civil  adminis- 
tration were  carefully  preserved  by  IN'erva,  Trajan, 
Hadiian,  and  the  Antonines,  who  delighted  in  the 
image  of  Liberty  and  were  j)leased  with  considering 
themselves  as  the  accountable  ministers  of  the  laws. 
Such  princes  deserved  the  honom-  of  restoring  the  Ee- 
public,  had  the  Eomans  of  theii*  day  been  capable  of 
enjoying  a  rational  freedom."  (^ee)  It  was  during  this 
epoch,  one  so  favoui-able  to  literature,  that  oiu'  great 
Commentator  wi'ote  his  Institutional  Treatise. 

To  fix  the  exact  date  it  is  argued,  that  if  we  tiu'n 
to  his  first  commentary  we  find  he  mentions  Anto- 
ninus Pius  as  though  he  were  still  alive.  Gains  says*: 
— "nam  ex  constitutione  sacratissimi  imperatoris  Anto- 
nini."(/)  Again:  "nunc  ex  ej^istula  optimi  imperatoris 
Antonini  quam  scripsit  pontificibus. "  (^g)  These  pas- 
sages contain  nothing  in  them  to  lead  to  the  supposi- 
tion that  Antoninus  was  dead,  indeed  it  is  thought  by 
Yon  Yangerow  that  the  tone  of  the  extracts  would 
seem  plainly  to  indicate  that  he  was  still  living.  It 
is  however  objected  to  this,  that  the  mention  of  Anto- 
ninus without  the  epithet  Divus  may  possibly  have  no 
deeper  meaning  than  the  similar  mention  of  Hadrian 
in  \hQ  same  book,  [h)  and  again  in  the  second  book 
*  of  his  commentaries;  that  it  would  be  rash  to  assert 
that  we  possess  the  Institutes  of  Gains  precisely  as 
they  proceeded  from  his  hand ;  and  that  the  very  pas- 
sage in  the  first  commentary  where  Antoninus  is  spo- 


(ee)  Vol.  I.  c.  i.  p.  -48.    Ed.  1825.  (/)  Gai.  i.  sec.  53. 

{(J)  Gai.  i.  sec.  102.  (?0  Gai.  i.  sec.  1:7.  ii.  sec.  57. 
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ken  of  as  a  living  emperor  with  the  epithet  sacratissi- 
imis,  is  cited  in  the  Digest,  (i)  and  that  there  we  read, 
"ex  constitutione  Divi  Antonini.(/)  It  shoukl  how- 
ever be  remembered  that  there  is  another  reading  for 
Divi,  namely  Pii.  Again,  to  support  the  opinion  that 
Gains  wrote  nnder  the  Antonines,  attention  has  been 
directed  to  certain  passages  in  his  second  commentary, 
where  he  says,  "sed  nuper  imperator  Antoninus  signi- 
ficavit  rescribto  :"  (k)  and  a  little  fiu^ther  on  in  the 
same  book  he  expresses  more  plainly  that  Antoninus 
was  dead,  for  he  says,  "  sed  hodie  ex  divi  Tii  Antonini, 
&c."  (/)  This,  it  is  argued,  is  sufficient  evidence  that  he 
^vi'ote  not  only  after  the  reign  of  Hath'ian,  but  during 
that  of  Antoninus  Pius,  and  after  the  decease  of  this 
last-named  emperor. 

It  is  certainly  now  the  general  oj)inion,  at  least  in 
Grermany,  where  much  time  has  been  spent  upon  the 
investigation,  that  Gains  was  born  under  Hath'ian,  but 
that  he  lived  and  wrote  dui'ing  the  reigns  of  Antoninus 
Pius  and  his  immediate  successors.  It  seems  also 
pretty  clear  that  the  great  commentator  had  published 
his  Institutes  before  the  decease  of  Marcus,  for  TJlpian, 
in  his  Fragmenta,  informs  us  of  a  Constitutio  Divi 
Marci  on  the  doctrine  of  cretio,  which  constitution, 
with  the  alterations  it  contains,  is  not  introduced  by 
Gains  into  his  Institutes.  "  Cretio  est  certorum  dierum 
spatium,  quod  datur  institute  heredi  ad  deliberandum, 
utrum  expediat  ei  adire  hereditatem  nee  ne."  {in)  The 
passage  referred  to  in  Ulpian  speaks  of  the  institution 


(i)  L.  1.  sec.  2  (do  his  qui,  &c.)  D.  1.  G. 

(j)  See  Art.  Gaius  JDict.  of  Greek  and  Rom.  Antiq.  vol.  2.  198. 

(fc)  Gai.  ii.  sec.  12(5.      (?)  Gai.  ii.  sec.  195.      ((h)  Ulp.  Frag.  xxii.  sec.  27- 
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of  the  heir  under  an  imperfect  cretio.  It  is  as  follows  : 
''  Si  sub  imperfecta  cretione  heres  institutus  sit,  id  est 
non  adjectis  his  verbis.  Si  non  creveris,  exheres  esto, 
sed  si  ita,  Si  non  creveris,  tunc  maevius  heres  esto, 
cernendo  quidem  superior  inferiorem  excludit ;  non 
cernendo  autem,  sed  pro  herede  gerendo  in  partem  ad- 
mittit  substitutum :  "  and  then  Ulpian  adds,  "  sed  pos- 
tca  dlviis  Marcus  constituit^  ut  et  pro  herede  gerendo  ex 
asse  fiat  heres.  Quod  si  neque  creverit^  neque  pro  herede 
gesserit^  ipse  excluditur^  et  suhstitutus  ex  asse  fit  heres.''"' 
(n)  It  is  scarcely  to  be  conceived  as  possible  that  Gains 
could  have  been  ignorant  of  this  alteration  in  the  law, 
if  he  had  wi'itten  his  commentaries  subsequent  to  this 
constitution  of  Marcus.  In  like  manner  it  has  been 
observed,  that  the  statements  made  by  Gains  as  to  cer- 
tain hardships  in  the  law  of  succession,  which  required 
the  correction  of  the  praetor's  edict,  could  scarcely  have 
been  written  after  the  senatus-consultum  Tertullianum, 
made  in  the  reign  of  Antoninus  Pius,  a.d.  158, 
(D.  38. 17)  and  still  less  after  the  senatus-consultum 
Orphitianum,  made  in  the  reign  of  Marcus  and  Com- 
modus,  A.D.  178.  (o) 

From  the  above  remarks  the  student  of  history  will 
feel,  we  imagine,  but  little  difficulty  in  coming  to  the 
conclusion  that  the  age  of  Gains  is  that  which  we  have 
already  indicated. 

III.  The  origin,  the  training  and  the  exact 
IS  post  ion     pi-Qfeggional  position  occupied  by  this  m-eat 

among  the  Bo-  ^  ^    -.      i  i  •      t   .  •  ^l^ 

man  Jurists     ^i^^stcr  01  the  law  among  his  distmguished 
compeers  are  shi'ouded  in  the  mists  of  a 


(n)  Ulp.  Frag.  xxii.  sec.  34. 
(o)    Compare  Inst,  III.  tit.  4.  pr.  and  Capitolinus,  in  Marco  11. 
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remote  antiquity.  We  would  gladly  lift  the  veil  that 
conceals  fi'om  our  view  the  home  and  the  position  of  a 
man  who  wi'ought  at  the  very  fountain-head  of  Juris- 
prudence. Upon  these  points  all  is  hidden.  One  un- 
solved riddle  in  connection  with  Gains  is,  that  whilst 
he  is  certainly  to  be  classed  with  the  most  distinguished 
Eoman  jimsts,  it  is  a  striking  fact  that  no  later  ju- 
rist ever  mentions  his  name.  This,  indeed,  is  the 
more  remarl^^able,  since  a  number  of  inferior  men 
are  referred  to,  and  extensive  quotations  given  fi'om 
their  writings.  Frequent  mention,  for  instance, 
is  made  of  Cassius,  of  Julianus,  of  Ulpianus,  of 
Paulus,  and  of  many  others.  But  of  Gains  not 
a  word  is  uttered  by  any  subsequent  writer.  We 
cannot  entertain  even  a  momentary  doubt  as  to  the 
high  position  he  occupied  among  the  j mists  of  his 
time.  The  following  facts  prove  his  standing.  His 
writings  and  those  of  four  other  jmists,  'were  recog- 
nized as  authoritative  by  the  so-called  ''Citation-Law" 
of  Yalentinian  III.  By  a  law  of  Theodosius  II. 
and  Yalentinian  III.,  passed  in  the  year  426  a.d., 
he  was  installed  with  Papinianus,  Paulus,  Ulj)ianus,  and 
Modestinus,  as  forming  a  collegium.  The  words  of  the 
law  are,  "Papiniani,  Pauli,  Gciii,  Ulpiani  atque 
Modestini  seripta  universa  firmamus  ita,  ut  Gaium 
quae  Paulum,  Ulpianum  et  cunctos  comitetur,  auctori- 
tas  lectionesque,  ex  omni  ejus  oj^ere  recitentur,  etc." 
(p)  Again,  for  centuries  the  Institutes  of  Gains 
were  placed  in  the  hands  of  the  students  of  the  Eoman 
law  in  their  first  year's  course.  They  were  also 
epitomized  and  received  into  the  West  Gothic  Code. 

(p)  Sue  Puclila's  Institutionen,  vol.  1.  i)p.  659  et  seq. 
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Moreover,  numerous  extracts  from  his  other  writings  are 
found  among  the  body  of  excerjDts  contained  in  the  Pan- 
dects. What  prevented  his  being  quoted  and  referred 
to  by  name  ?  If  Gains  had  been  a  later  Jurist,  or  if  he 
had  been  a  wi'iter  of  no  importance  it  wouki  be  easy  to 
reply.  But  he  was  the  very  coryphseus  of  the  Eoman 
Law,  which  renders  this  silence  in  regard  to  him 
almost  inexplicable.  Was  it  because  he  was  a  pro- 
Adncial  jimst,  and  did  not  live  in  Rome,  that  he  had 
not  the  jus  respoyidendi^  that  he  was  not  to  be  classed 
with  those  '■'•  quihus  perinissmn  est  jura  cornier  e?  Would 
it  have  been  a  breach  of  etiquette  for  a  Roman  lawyer 
to  have  quoted  the  '•'' sententice  et  opiniones''''  of  one  who 
was  regarded  as  only  a  wi'iter  of  text-books,  a  private 
teacher  of  the  law,  and  not  one  of  the  great  authorities 
entitled  to  expound  legal  doctrines  ?  The  only  probable 
explanation  is,  that  Gains  was  rather  a  teacher  of  the  law, 
than  a  practical  jurist  whose  oj)inions  derived  authority 
from  imperial  sanction.  The  juiists  who  were  armed 
with  that  jus  respondendi  which  was  first  bestowed  by 
Augustus,  partook  of  the  emperor's  prerogative,  and 
their  responsa^  their  solemn  legal  decisions  had  a 
force  independent  of  theii'  intrinsic  reasonableness,  and 
A^astly  superior  to  the  best  considered  opinions  of  an  un- 
privileged lawyer,  [q)  The  above  are  conjectures 
which  may  point  to  a  probable  explanation.  The  fact, 
however,  of  this  silence  of  other  juiists  resj)ecting 
Gains  is  so  remarkable  that  it  was  impossible  wholly 
to  ignore  it. 

The  position  ocm-  ^^^ •  Having  as  far  as  possible 
pied  by  Gains  and    defined   the   period  at  which   Gains 

(q)  See  Art.  Gains,  Diet.  Gr.  aud  Rom.  Biog. 
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the  School  of  jflonrished,  wliich,  as  we  hayc  seen, 

Jurists  to  which  he     ^.^^   .^   i^^^^^   i^^^^^   ^^^^   Salvius   JllH- 

anus,  it  is  to  be  observed  that  this 
was  a  critical  period  in  the  deyelopment  of  Eoman 
jurisprudence.  Tlie  pra3tors,  in  a  long  and  noble 
snccession,  proceeding  npon  the  imwe?'sal  element  con- 
tained in  ^ejus  gentium,  had  evolved  the  most  com- 
plete body  of  law  that  any  nation  had  ever  possessed. 
These  great  luminaries  of  the  law,  having  risen  and 
passed  the  meridian,  npon  the  embodiment  of  their 
laboui'S  by  Julianns,  sank  for  ever  to  rest  beneath  the 
horizon.  The  importance  and  authority  of  this  great 
work  of  Jnlianns  may  be  estimated  fi'om  the  following 
statement,  that  ''  Diocletianns  et  Maxim ianus  Impera- 
tores  illud  Jus  Peepetuum  adpellare  non  dvibitant."  (r) 
Before  the  time  of  Gaius,  the  great  jm-ists  had  been 
principally  engaged  in  commenting  npon  the  "  Leges 
dnodecim  tabnlarum  "  and  in  the  invention  oiformulce. 
Upon  the  completion  and  codification  of  the  edict  a 
new  epoch  arose  in  the  history  of  the  jnrisprudencc  of 
Eome.  The  Law  had  attained  to  that  fixedness,  its 
normce  and  rules  were  so  defined,  that  it  then  became 
possible,  in  a  synthetic  manner  and  institutionally,  to 
expound  its  broad  fundamental  jDrinciples.  This  is 
the  work  that  Gaius  has  achieved  in  his  Commen- 
taries. His  book  was  the  model  for  the  Institutional 
Treatise  of  Justinian,  published  after  the  lapse  of 
about  two  hundi-ed  years.  Indeed,  his  Institutes  have 
served  in  many  resjDOcts  as  a  plan  for  all  institu- 
tional legal  treatises  wi'itten  since  his  time.  Thus  the 
''  Institutiones  juris  Canonici, "  a  Joan.  Paulo  Lancel- 

(/•)  Eutropius,  8.  9.  Heineccii  Autiq.  Rom.  Proem,  sec.  li. 
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lotto,  the  treatise  wi'itten  for  elementary  instruction  in 
the  Canon  Law  is  cast  in  the  very  mould  formed  by 
the  Institutes  of  Gains.  It  consists  of  four  books. 
The  fii'st  commences — "  De  jm^e  Canonico."  The 
second  has  for  its  commencement  "  De  rerum  divisionc, 
atquc  illarum  administratione.  "  The  thii'd  is  not  so 
marked  in  its  resemblance  to  that  of  Gains,  its  initial 
title  is — "  De  judiciis,  et  illorum  divisione."  The 
foiu'th  book,  however,  clearly  resembles  that  of  Gains 
in  which  he  treats  of  the  Actio,  it  commences — "  De  Ac- 
cusationibus  Denunciationibus  et  Inquisitionibus." 

At  the  time  when  Gains  wrote  there  were  two  sects 
or  schools  of  juiists  at  Eome.     These  sects  had  existed 
for  a  long  period,  having  arisen  as  early  as  the  time  of 
Augustus.    Before  the  reign  of  this  emperor,  although 
diversities   of    opinion   had   existed,    there   were   no 
distinct  schools  among  the  Eoman  jurists.      In  the 
reign  of  the  emperor  just  mentioned  two  great  jurists 
flouiished — Antistius  Labeo,  a  pupil  of  Trebatius  and 
a  son  of  Quintus,  himself  a  jurist  who  had  accom- 
panied Brutus  and  Cassius  to  the  battle   of  Philippi 
and  who  after  the  wi*eck  of  freedom  would  not  survive 
the  republic,  (s)  and  Caius  Ateius  Capito,  a  scholar  of 
Ofilius.     These  men  were  the  founders  of  the  two 
great  schools  of  Eoman  lawyers.     Pomponius  says  : — 
"/r/  duo primum  veluti  diversas  sectas  feceruntP     These 
two  great  ornaments  of  the  law  were  doubtless  influenced, 
to  a  certain  degree,   by  the  political  circumstances  of 
the  times.     Antistius  Labeo,  being  a  staunch  fi'iend 
to  the  republic,  was  opposed  to  the  ambition  of  Augus- 


(s)  Zimmern  Rechts  Geschichfce,  204,  note  20. 
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tns,  and  spurned  his  oifcrs  of  conciliation,  (^t)  He  was 
not  only  a  great  la^vyer  but  also  a  profound  pliilo- 
soplier.  Pomj^onius  briefly  states  the  peculiarities 
of  the  founders  of  the  two  schools.  "  ISTam  Afeius 
Ca|)ito  in  his,  qucc  ei  tradita  fuerant.,  iterseverabat ; 
Labeo  ingenii  qualitate  et  fiducia  doctrince,  qui  et 
ceteris  operis  sapientias  operam  dederat/?/z<rw??«  innovare 
instituit. "  (ii)  An  interesting  jDortrait  is  given  of 
Labeo,  di'a^Ti  by  his  opponent  Capito  and  preserved 
by  A.  Gellius.  (r)  Capito  in  his  political  bias  was  the 
very  opposite  of  Labeo,  and  it  is  owing  to  this  cii'cum- 
stance  that  there  was  such  a  diversity  in  the  opinions 
of  the  two  sects.  Capito,  as  we  should  express  it 
kept  to  "  the  letter  of  the  law :  "  whilst  Labeo  with 
greater  fi'eedom  and  with  less  restraint  deduced  his 
arguments  fi*om  the  very  nature  and  essence  of  things.(2(') 
Eoth  of  these  men  gathered  around  them  a  troop  of 
auditor es^  some  of  whom  proved  to  be  men  of  the  great- 
est ability,  and  rose  to  the  highest  distinction  in  the 
state.  The  school  of  Capito  was  named  not  after  its 
real  founder,  but  after  his- disciple  M.  Sabinus,  and 
hence  arose  the  name  Sabinian.  "Et  ita  Ateio  Capi- 
toni  Massurius  Sahiniis  siiccessit  .  .  .  Massurius  Sabinus 
in  equestri  ordine  fiiit,  et  publico  primus  respondit."  (x) 
The  doctrines  of  Labeo  were  defended  by  jSTerva, 
who  was  succeeded  by  Proeulus,  fi-om  whom  the 
school  of  Labeo  was  afterwards  named.     Pomponius 


(i)  Appian  de  Cell.  civ.  IV.  135 ;  Puchta's  Inst.  vol.  I.  445  ;  Tac.  Ann.  iii.  65. 

((/)  L.  2.  sec.  47,  de  orig.  jur.  D.  1.  2. 

(r)  A.  Gellius'  Noc.  Atfc.  xiii.  c.  10.  12. 

(w)  Marczoll  Inst.  p.  67;  A.  Gellius  xiii.  c.  10.  x.  c.  20;  Tac.  Ann.  iii.  c  70. 

Macrob.  Sat.  7.  13. 
(.)')  L.  47,  de  origine  juris,  D.  1.  2. 
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says,     "  Lahconi    Nerva    (succcssit)     adlnic    eas    dk- 

sensiones   auxerunt Nervce  succcssit  Pro- 

culusP  {jj^  The  two  schools  of  jurists  lasted  for 
nearly  two  hundred  years,  the  Sabinian  school  still 
clinging  to  the  letter  of  the  law,  to  the  objective  ex- 
ternal proof,  and  exhibiting  great  acuteness  in  its  dis- 
cussions and  criticism ;  the  Proculian  school  using 
greater  fi'eedom  and  deriving  its  arguments  more  from 
the  principles,  the  appropriateness,  and  the  fitness  of 
the  law,  than  from  any  other  consideration. 

There  were  great  men  in  both  the  schools.  To  the 
Proculian  school  belonged  not  only  N'erva  the  father, 
but  a  son  of  the  same  name.  "  Fuit  eodem  tempore 
K'erva  filius,"  who  became  distinguished  at  the  early 
age  of  seventeen  years,  at  which  age  he  is  said  to  have 
made  legal  resi)onses.  {z)  To  the  same  school  belonged 
Pegasus,  Celsus,  both  father  and  son,  and  !N'eratius 
Prisons,  whose  fragments  are  the  very  gems  of  the  Pan- 
dects. To  the  Sabinian  school  belonged  Sabinus,  fi-om 
whom  it  received  its  name,  Cains  Cassius  Longinus, 
Ccelius  Sabinus,  Prisons  Javolenus,  Aburnus,  Yalens, 
Tuscianus,  and  Salvius  Julianus,  the  great  jurist  who 
compiled  the  Edict.  It  will  be  observed  that  in  the 
above  enumeration  the  name  of  Gains  does  not  appear. 
For  this  two  reasons  may  be  assigned.  One  is,  that 
Pomponius,  fi^om  whom  we  derive  the  catalogue,  ^^Tote 
in  the  time  of  Hadrian,  which  was  before  the  period 
when  Gains  flourished;  and  another  probable  reason  is, 
as  we  have  ah-eady  said,  that  Gains  did  not  reside  in 
Eome ;   he  was  only  a  provincial  juiist.     Belonging 

(■y)  L.  47,  do  origine  jui-is,  D.  1.  2. 
(2)  L.  2,  sec.  47,  id.  1.  1,  sec.  3,  de  postul.  D.  3.  1. 
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to  the  Sabinian  school  of  lawyers,  as  lie  has  affirmed, 
he  was  one  who  followed  the  strict  letter  of  the  law. 
When  speaking  of  this  school  he  uses  the  phrase, 
'-'-nostri  prwceptores^^^  whilst  when  speaking  of  the  jurists 
of  the  Proculian  school  he  uses  the  expression,  '■'■diversce 
scholce  auctoresP  {a) 

After  the  time  of  Antoninus  Pius,  the  distinctions 
between  the  schools  lost  theii*  imjDortance,  and  the  bril- 
liant men  of  the  succeeding  age  belonged  to  neither  of 
the  schools.  Such  was  the  case  with  Papinianus, 
Paulus,  and  Ulpian,  who  flouiished  in  the  time  of  Se- 
verus.  These  great  men  were  attached  to  neither  of 
the  sects,  and  the  result  was  that  the  school  controver- 
sies of  the  former  age  so  keenly  maintained,  and  origi- 
nating at  least  partly  in  a  political  cause,  ceased  to  be 
of  importance. 

V.    The  discovery  of  the  Institutes 
Lhcovery  of  the  ^f  (^^^^g^  ^^  Verona,  in  the  year  1816, 

MS.    of  tTie    In-  x       i  •  i  ±11^0 

.-.  .     ^  ^  •      was  an  event  which  evei-y  student  01 

stitutes  of  Gaius.  -^ 

the  Eoman  law  hailed  with  delight.  It 
was  the  rescue  fi*om  oblivion  of  the  greatest  literary 
treasure  of  the  present  centuiy.  It  has  thrown  light 
upon  many  dark  points  of  the  more  ancient  laws  of 
Eome.  The  fourth  book  of  the  commentaries  has  in 
many  respects  modified  the  views  formerly  held  on 
Eoman  civil  process,  while  some  passages  in  the  Pandects 
previously  unexplained,  and  indeed  inexplicable,  are 
now  rendered  perfectly  clear  by  the  discovery  of  the 
Commentaries  of  Gaius. 

In  the  middle  ages,  before  the  discovery  of  printing. 


(a)  See  especially  on  the  distinction  of  the  sects,  Dirksen,  "Beitriigc  zur 
Kundc  (les  Horn.  Rcchts;  Abthciluug  I." 
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when  books  were  written  upon  parchment  it  was  the 
practice  to  remove  the  writmg  from  ohl  MSS.,  and 
even  to  bleach  them  in  the  sun,  in  order  to  pen  upon 
the  renovated  sm-face  a  new  work.  When  washing 
alone  would  not  expunge  the  writing,  as  often  haj^pened 
in  the  case  of  MSS.  wi'itten  on  the  once  haiiy  side  of 
the  skin,  mechanical  means,  even  scraping,  were 
employed  to  erase  the  characters.  The  works  of  a 
Father  were  sometimes  made  to  cover  pages  which  had 
contained  before  the  works  of  some  profane  cbamatist. 
Not  unfr'equently  the  parchment  was  a  second  time  sub- 
mitted to  the  same  treatment.  The  Father  who  had 
supplanted  the  cframatist  was  himself  in  tui'n  ob- 
literated, in  order  to  give  place  to  some  scholastic 
doctor.  The  MS.  of  Gains  had  been  submitted,  proba- 
bly by  some  monk  unacquainted  with  its  value  and  im- 
portance, to  this  mode  of  treatment.  Those  sentences 
so  full  of  interest  and  instruction  had  been  blotted  out 
by  writing  directly  over  them  matter  of  little  interest 
compared  with  the  great  work  which  had  been  unfortu- 
nately destroyed.  We  cannot  do  better  than  give  the 
words  of  Mr.  Greaves,  used  in  the  account  he  presents 
in  his  interesting  and  valuable  article  on  Gains  already 
referred  to. 

"  In  the  library  of  the  Chapter  at  Yerona  is  a  codex 
numbered  XV.,  but  now  XIII.,  containing  a  manu- 
script of  St.  Jerome,  written  over  an  older  manuscript. 
Nearly  one-fourth  part  of  the  mamiscript  was  his  res- 
criptm^  and  where  this  was  the  case,  it  seems  that  St. 
Jerome  had  also  been  the  second  occupant.  The  manu- 
script fii'st  wi'itten  on  the  parchment  consisted  of  251 
pages,  and  each  page  of  24  lines.  One  leaf,  or  two 
pages,  235  and  23G,  concerning  Prescriptions  and  In- 
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terdicts,  had  boon  detached  from  thc^  rest  of  the  manu- 
script and  escaped  being  overlaid  by  St.  Jerome.  These 
two  detached  pages,  together  with  four  other  pages, 
detached  from  some  other  codex,  and  containing  the 
fragment  of  an  uncertain  author,  Do  Jure  Fisci,  had 
been  found  in  the  library  of  Yerona  before  the  year 
1732,  by  the  celebrated  Scipio  Maffoi.  He  describes 
theminliis  'Yerona  Illustrata,'  parte  terza,  c.  7.  p.  464, 
(fol.  Yerona,  1732).  In  his  'Istoria  Teologica'  (fol. 
Trento,  1742),  the  greater  part  of  both  fi-agments  was 
first  published,  and  in  jDlate  X.  a  fac-simile  was  giyen 
of  part  of  the  writing  of  the  fragment  De  Interdictis. 
From  the  '  Istoria  Teologica'  part  of  this  fac-simile  was 
copied  and  republished,  not  very  accm*atoly,  in  the 
'  Nouveau  Traite  de  Diplomatique,'  vol.  iii.,  p.  208, 
tab.  46  (Paris,  1757)." 

Maffei  had  not  failed  to  notice  a  correspondence 
between  the  fragment  De  Interdictis  and  the  15th 
title  of  the  foiu-th  Book  of  Justinian's  Institutes ;  but 
instead  of  recognizing  Gains,  whose  text  was  the  basis 
of  Justinian's  work,  he  supposed  that  the  leaf  he  had 
found  was  part  of  an  interpretation  or  comiDondium  of 
Justinian's  Institutes,  made  by  some  later  jurist.  To 
Maffei,  however,  belongs  the  credit  of  having  fii*st  given 
to  the  world  two  pages  of  the  manuscript  of  the  genu- 
ine Gains.  Maffei  had  observed  that  the  manuscript 
of  the  letters  of  Jerome  was  a  codex  rescriptus  ;  but  he 
was  not  aware  of  the  connection  between  that  manu- 
script and  the  detached  leaf  to  which  his  attention  had 
been  previously  so  carcfrilly  directed.  Thi*ee-quarters 
of  a  century  had  passed  away  when  Haubold,  a  dis- 
tinguisliod  German  jiuist,  directed  attention  to  the 
fragment  concerning  Interdicts  published  so  long  be- 
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fore  by  Maffci.  He  prepared  and  published  an  essay 
at  Leij^zig,  in  1816,  under  the  title  of  Notitia  Frag- 
Qnenti  Vcronensis^  de  Interdictis.  (/v) 

Whilst  this  essay  was  preparing,  in  the  same  year 
but  before  its  publication  the  gi-eat  ISTiebuhi'  was  des- 
patched to  Eome  by  the  King  of  Prussia,  as  minister 
to  the  Apostolic  See.  Mr.  Greaves,  shall  relate  the 
rest. 

"  On  his  waj',  he  spent  the  greater  part  of  two  days 
in  examining  the  cathedi'al  library  of  Verona,  and  made 
wonderfully  good  use  of  his  limited  time.  Besides 
cojiying  the  manuscript  of  the  fL*agment,  '  de  Jm-e  Fisei,' 
he  copied  fully  and  accui-ately  the  fi-agment  concerning 
Interdicts  and  Prescriptions,  and  did  not  hesitate  to 
ascribe  the  latter  fragment  to  its  real  author,  Gains. 
He  proceeded  to  examine  Codex  XIII. ,  and  by  means 
of  an  infusion  of  nutgalls  was  able  to  decipher  the 
97th  leaf  of  the  obliterated  wi'iting,  which  he  at 
once  recognized  as  an  important  work  of  a  most 
ancient  jui'ist,  whom  he  had  at  fii'st  supj^osed  to  be 
Ulpian.  The  fi'uits  of  his  researches  he  communicated 
by  letter  to  Savigny,  by  whom  they  were  printed  in 
the  thii'd  volume  of  the  Zeitsehiift;  Savigny  added  a 
learned  and  acute  commentary  of  his  own,  and  put 
forward  the  felicitous  conjectui-e,  amply  verified  in  the 
sequel,  that  the  ancient  text  of  codex  XIII,  contained 
the  genuine  Institutes  of  Gains,  and  that  the  fragment 
concerning  Prescriptions  and  Interdicts  had  formerly 
been  a  part  of  the  codex." 

In  the  month  of  May,  1817,  the  Eoyal  Academy  of 
Berlin  commissioned  Gooschen  and  Bekker  to  proceed 

(h)  Maff.  Opuscnia,  vol.  IF.  p.  327-3i6. 
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to  Yerona,  with  instructions  to  decipher  the  ancient 
MS.  Bokker's  place  was  afterwards  filled  by  that  able 
jui'ist,  Bethniann  Hollweg.  These  two  Gennans  de- 
voted themselves  with  the  utmost  assiduity  to  the  dif- 
ficult task  allotted  them.  The  MS.,  in  the  opinion  of 
the  j)alceographer  Kopp,  (c)  must  be  dated  earlier  than 
the  legal  reforms  of  Justinian.  The  condition  of  the 
MS.  and  the  character  of  the  original  wiiting  greatly 
augmented  the  labour  of  the  transcribers.  Like  the 
drafts  of  legal  documents  of  the  present  day,  it  was 
full  of  intricate  abbreviations  and  signs  used  for  the 
sake  of  contraction.  These  had  been  employed  probably 
to  economize  the  parchment,  which  is  supposed  to  have 
been  in  former  times  both  scarce  and  valuable.  But 
these  were  not  the  only  difiiculties.  There  were  very 
few  pages  where  the  manuscript  had  not  been  entirely 
wi'itten  over,  and  in  more  than  sixty  pages  it  was  Ms 
rescriptiis. 

Such  was  the  condition  of  this  invaluable  repertory 
of  the  Eoman  Law.  l^o  doubt  the  profound  acquaint- 
ance that  the  transcribers  had  with  the  subject  of  the 
manuscript,  the  extracts  in  the  Digest,  the  West  Gothic 
code,  and  Justinian's  Institutes,  greatly  aided  them; 
but  we  can  imagine  these  German  jui'ists,  weary  with 
deciphering,  pacing  in  solicitude  the  old  square  in 
the  vicinity  of  the  Chapter  Library  at  Yerona,  consid- 
ering the  best  means  of  surmoimting  the  many  diffi- 
culties presented  at  the  close  of  each  day's  work. 

Such  success,  however,  crowned  theii'  industry,  that 
by  far  the  gi-eater  part  of  the  Institutes  of  Gains  was 
restored.     As  might  have  been  conjectured,  the  pages 

((•)  Savigny's  Zeitschrift,  vol.  iv.,  p.  75. 
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had  been  deranged,  and  three  leaves  are  missing. 
These  are  the  leaves  following,  pp.  80,  126,  and  194. 
The  argument  of  the  first  missing  leaf  may  be  collected 
from  the  West  Gothic  Epitome^  and  the  contents 
of  the  second  missing  leaf  have  been  preserved  in  an 
ancient  extract,  made  by  the  author  of  the  Collatio 
Eom.  et  Mos.  The  195th  leaf  is  still  wanting,  and 
Boecking,  to  the  regret  of  all  readers  of  this  valuable 
commentary,  is  obliged  to  wTite  opposite  the  annoy- 
ing gap,  ^'•Fol.  deperditwnP  Goeschen  says,  in  regard 
to  this  last  page,  ''  Folium  quod  banc  olim  excipiebat 
paginam  deperditum  esse  constat.  Cujus  folii  argu- 
mentuin  triplex  fuisse  mihi  persuadeo :  tractatus  do 
sacramenti  actione  continuatio  ct  finis ;  deinde  actionis 
quae  per  judicis  postulationem  fieri  dieebatur  descriptio ; 
deuique  illius  articuli  in  quo  condictionis  indolem 
Gains  noster  exposuit  pars  prior  :  posteriorem  exhibet 
pag.  xcvi.  b." 

The  first  printed  sheet  of  Gains  appeared  in  the 
year  1819,  and  in  1821  the  first  complete  edition  of 
the  work  was  published  by  Goeschen.  Its  publication 
aroused  the  greatest  interest  on  the  continent  and  was 
regarded  as  constituting  an  epoch  in  the  study  of 
Eoman  law.  "The  authority  of  the  discovered  in- 
stitutes," says  Mr.  Greaves,  ''was  beyond  dispute. 
''This  was  clear,  from  internal  evidences,  which 
would  in-ove  a  forger  to  have  possessed  mii-aculous 
knowledge  and  sagacity.  The  work  was  found  to 
agree  with  the  Institutes  of  Justinian,  which  were 
derived  from  it.  It  was  the  manifest  soiu'ce  of  the 
Gothic  epitome.  It  contained  all  the  passages  cited 
fr-om  the  Institutes  of  Gains  in  the  Digest,  in  the 
Collatio  by  Boethius  (Ad.  C-ic.  Topica,  iii.  5.  sub.  fin.)" 

c  2 
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The  Institutes  of  Gains  was  not  his  only  work;  he 
wrote  a  commentary  on  the  Twelve  Tables,  one 
on  the  Lex  Julia  et  Papia,  on  the  ^dilitian  and 
Provincial  Edicts ;  also  some  Monographs,  and  lastly 
Libri  YII  rerum  quotidianarum  sive  Aui'eorum.  From 
the  last  we  have  extracts  in  the  Pandects,  but  only  out 
of  the  fii'st  thi-ee  books.  The  Digest  contains  no  less 
than  535  excerpts  fi-om  Gains. 

It  will  be  obseiwed  that  among  his  manifold  writings 
we  find  no  responm^  no  qiiwstiones,  but  though  he  wrote 
a  book,  ^^  de  casihis,^^  in  which  remarkable  legal  cases 
are  collected,  none  of  these  appear  to  have  been  decided 
by  himself,  and  some  are  feigned.  This  seems  to 
confiim  the  view  taken  above,  that  he  did  not  pos- 
sess the  JUS  respondendi,  and  to  support  the  conjec- 
tui'e  that  he  was  probably  at  the  head  of  some  private 
provincial  school  for  teaching  the  law.  It  is  imneces- 
sary  to  go  into  an  analysis  of  his  work  now  before  us,  as 
the  tables  to  be  printed  at  the  end  of  this  translation 
will  sufficiently  explain  the  contents,  and  subdivisions 
of  the  four  books  of  the  Commentaries. 
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COMMEIN'TAEY  THE  FIEST. 


De  Jure  Gentium  et  Civili. 

1.  Omnes  populi  qui  legibus  et  mor- 
ibus  reguntur  partim  suo  proprio, 
partim  communi  omnium  hominum 
jure  utuntu/r :  nam  quod  quisque  pop- 
ulus  ipse  sibi  jus  constituit,  id  ipsius 
proprium  est  vocaturque  jus  civile, 
quasi  jus  proprium  ipsius  civitatis; 
quod  vera  naturalis  ratio  inter  omnes 
homines  constituit,  id  apud  omnes 
populos  peroeque  custoditur  vocatur- 
que jus  gentium,  quasi  quo  jure  omnes 
gentes  utuntur.  Populus  itaque  Ro- 
manus  partim  suo  proprio,  partim 
communi  omnium  hominum  jure 
utitur.  Qute  singula  qiialia  sLnt,  siiis 
locis  proponemus. 


On  the  Liw  OP  Nations  and  thb 
Civil  Law.  (a) 
1.  All  nations  who  are  governed 
by  laws  and  customs  observe  partly 
their  own  particular  law  and  partly 
the  law  common  to  all  mankind.  For 
that  law  which  any  nation  establishes 
for  itself  is  its  own  proper  law,  and 
is  called  jus  civile,  being  the  peculiar 
law  of  that  state  ;  but  that  which  nat- 
ural reason  establishes  among  man- 
kind generally  is  uniformly  observed 
by  all  people,  and  is  called  jus 
gentium,  as  that  law  which  all 
nations  observe.  Thus,  the  Roman 
people  use  pai'tly  their  own  peculiar 
law,  partly  that  law  which  is  common 
to  all  men;  each  of  which  we  will 
treat  of  in  its  proper  place. 


Just.  i.  1.  2. 


(a)  The  various  compendia  of  the  Roman  law  which 
have  come  down  to  us,  with  the  exception  of  the  Codex, 
commence  siniihirly  to  the  Commentaries  of  Gains.  Such 
is  the  case  with  the  Pandects  and  the  Institutes  of  Justinian. 
The  Codex,  hoAvever,  does  not  commenQe  with  the  title  de 
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justitia  et  jure,  its  first  title  "  de  summa  Trinitate  et  fide 
cathoUca"  (See  Gans,  p.  1.  2,  note  iii.)  Gains,  it  will  be  ob- 
served, does  npt  refer  to  the  jus  naturale,  a  term  often 
used  by  Ulpian.  The  so-calledJ//s  naturale  is  only  so  named 
by  analogy,  and  has  no  active  operation  in  the  spliere  of" 
Roman  law.  (Inst.  Rom.  L.  p.  14.)  When  we  first  become 
historically  acquainted  with  man,  we  find  him  in  the  state 
or  condition  which  we  term  Society,  and  under  the  patri- 
archal power.  The  definition  given  by  Ulpian  of  jus 
naturcde,  1,  de  just,  et  jure,  D.  1.  1.,  which  has  been  fol- 
lowed by  Warnkoenig  and  others,  is  calculated  to  mislead. 
It  is  singular  that  almost  all  writers  have  spoken  of  society 
as  being  originally  under  a  species  of  jus  naturale. 

The  jus  gentium  was  strictly  a  Roman  idea,  and  however 
much  contempt  may  have  been  originally  felt  for  the  set  of 
principles  it  included,  these  principles  became  at  a  later 
period  intimately  commingled  with  the  jus  civile,  or  muni- 
cipal law,  which,  though  not  absolutely  extinguished,  was  in 
a  very  great  degree  modified  by  their  introduction.  The  con- 
cejrtion  of  jus  naturale  arose  from  a  combination  of  Roman 
and  Greek  ideas.  The  old  Ionic  philosophy  resolved  everything 
into  a  simple  element  or  law.  The  universe  as  thus  resolv- 
able was  nature,  and  this  state  of  nature  was  supposed  to  be 
capable  of  being  reduced  to  simplicity,  symmetry  and  harmony. 
The  Romans  chiefly  valued  the  j us  getitium  for  its  supposed 
accordance  with  this  law  of  nature.  The  order  in  which 
these  ideas  were  propounded  by  the  Romans  was  the  fol- 
lowing : — first  came  the  jus  naturale ;  second,  the  jus  gentium; 
and  lastly,  the  jus  civile.  This  historically  inverts  their 
true  order.  First  should  come  the  jus  civile,  then  the  jus 
gentium,  and  finally,  the  jus  naturale.  Law  and  politics 
have  been  in  modern  times  immensely  influenced  by  this 
theory  of  the  Roman  jurists.  For  example,  in  France  the 
doctrine  of  the  law  of  nature  played  a  most  important  part. 
The  French  lawyers  and  the  French  politicians  believed  in 
the  dogma  contained  in  the  terra,  "a  state  of  nature."  This 
was  Rousseau's  theory,  and  was  predominant  in  the  minds 
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of  those  who  guided  and  led  the  first  French  Revolution. 
The  great  error  into  which  the  encyclopedists  and  writers 
of  the  period  referred  to  fell  was,  that  they  confounded 
the  so-called  law  of  nature  with  inoral  laio,  and  by  so 
doing  entirely  jeopardised  the  latter.  The  favourite  phrase 
with  French  professors  now  is  "  obligatory  law."  This 
so-called  natural  law  must  not  he  confounded  with  moral  law, 
or  the  law  of  conscience. 


2.  Constant  autem  jura  ex  legibus, 
plebiscitis,  senatusconsultis,  consti- 
tutionibus  Principum,  edictis  eorum 
qvi  jus  edicendi  habent,  responsis 
prudentium. 


2.  Legal  precepts  (b)  arise  from 
leges,  plebiscita,  senatus-consulta, 
the  constitutions  of  the  emperors,  the 
edicts  of  those  who  have  the  jus  edi- 
cendi, (c)  and  from  the  answers  of  the 
JTiris-consults.  (d) 


Just.  i.  2.  3. 

(h)  Jura.  This  is  rendered  legal  precepts,  in  preference 
to  the  word  rights,  as  it  does  not  appear  that  the  Romans 
had  at  this  time  the  abstract  idea  of  Rights.  The  German 
word  "  Rechtsvorshriften,"  which  Dr.  Beckhaus  gives  in  his 
translation,  and  which  may  be  rendered  legal  precepts  or 
forms  seems  well  to  express  the  meaning  of  the  text.  The 
organs  from  which  legislation  proceeded  were  not  synchro- 
nous in  their  origin,  but  attained  their  greatest  activity  at 
different  epochs.     (Ins.  Rom.  Law,  p.  18  et  sqq.,  also  p.  44.) 

Jus  is  law  including  lex ;  lex  resembles  our  statute  law. 
It  was  the  jurists  of  the  middle  ages  who  as  schoolmen 
used  the  term  jus  in  the  sense  of  right. 

(c)  Jus  edicendi.     Vide  infra,  sec.  6. 

(d)  Juris-consults.     Vide  infra,  sec.  7^. 


3.  Lex  est  quod  populus  jubet  atque 
constituit.  Plebiscitum  est  quod  plebs 
jubet  atque  constituit.  Plebs  autem 
a  populo  eo  distat,  quod  populi  ap- 
pcUationo  univcrsi  civcs  significau- 
tnr,  connumcratis  eiiani  patriciis ; 
plebis  autem  appellatione  sine  patri- 
ciis ceteri  cives  significantur.     Unde 


3.  A  lex(c)  is  that  which  the  populus 
decrees  and  establishes.  A  plebiscitum 
is  that  which  the  plebs  decree  and 
establish.  But  the  plebs  are  distin- 
guished from  the  people  thus :  by  the 
tei'm  people  is  signified  all  the  citizens 
(cives),  including  also  the  patricians, 
but  by  the  term  plebs  is  signified  the 
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olim  patricii  dicebaut  plobiscitis  se  rest  of  the  citizens,  not  including  the 
uon  teneri,  quia  sine  auctoritate  patricians;  hence,  formerly  the  patri- 
eorom  facta  essent.  Scd  postea  lox  cians  were  said  not  to  be  bound  by  tbo 
Hortonsia  lata  est,  qua  cautum  est  ut  plebiscita,  because  these  were  made 
plobiscita  univorsum  populum  teno-  without  their  authority;  but  after- 
rent.  Itaque  eo  modo  legibus  exa)-  wards  the  lex  Hortensia  (/)  was 
quata  sunt.  earned,  by    which  it  was    provided 

that  plebiscita  should  bind  the  whole 
people;  thus  in  this  manner  the 
plebiscita  obtained  equal  force  with 
the  (leges)  laws. 

Just.  i.  2.  4. 

(e)  A  lex  was  originally  passed  by  vote  of  the  populus  In 
comitia  curiata.  By  the  Servian  constitution  this  power  was 
transferred  to  the  comitia  centuriata  except  in  some  special 
cases ;  the  plebiscita  were  adopted  in  the  comitia  trihuta, 
the  assembly  of  the  plebs,  and  were  proposed  by  tlie  tribune 
of  the  plebs. 

(/)  The  lex  Hortensia  was  introduced  by  tlie  Dicta- 
tor Q.  Hortensius  in  466  a.  u.  c.  The  principle  con 
tained  in  this  lex  had  been  previously  admitted  by  the 
passing  of  the  lex  Valeria,  304  a.u.c,  and  the  lex  Publilia, 
414  A.u.c,  by  both  of  which  it  was  provided  that  plebiscita 
should  bind  i\\e  patres  SiS  well  as  i\\Q  plchs.  The  evasion  of 
this  law  by  the  patres  had  probably  rendered  its  repeated 
confirmation  necessary,  as  in  the  case  of  our  own  Great 
Charter. 

4.  Senatusconsultum  est  quod  ee-  4.    Senatus-consultum  (g)   is  that 

natus  jubet  atque  constitnit,  idque  which   the  Senate   decrees  and  ap- 

legis  vicem  optinet,  quamvis  fuerit  points,    and    has  the   force  of  law, 

qusesitum.  •  although  this  has  been  doubted. 

Just  i.  2.  5;  D.  i.  2.  2.  9. 

((/)  Tlie  scnatus-consulta  were  a  source  oHhe  jus  scriptum 
as  well  as  the  leches  and  the  plebiscita.  This  is  mentioned 
expressly  by  Cicero  in  his  "  Topica."  Cicero  enumerates 
the  organs  of  legislation  as  "  leges,  seiiatus-consulta,  res 
judicata,  jiu'is  peritorum  auctoritus,   edieta    nuigistratum, 
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inos,  aequitas."  It  is  also  mentioned  in  the  so-called  "  Tab- 
ula Heracleensis, "  which  contain  the  lex  Julia  municipalis, 
passed  in  the  early  part  of  the  eighth  century  of  the  state. 
Horace  also,  in  his  "Epistles,"  affirms  the  same:  "  Vir 
bonus  est  quis?  Qui  consulta  patrum,  qui  leges  juraque 
servat."  (Hor,  Epis.  ad  Quiritium,  lib.  I.  16.44.)  Hence, 
there  can  be  no  doubt,  as  Gaius  observes,  but  that  the  sen- 
atus-consulta  were  legihus  exaquata  sunt" 

It  was  in  the  interval  between  the  second  and  third  cen- 
tury of  the  empire  that  the  senate  exhibited  its  greatest 
activity.  The  senatus  -  consulta  Trebellianum,  Tertulli- 
anum,  and  Orphitianum  were  respectively  enacted  in  the 
reigns  of  Nero,  Hadrian,  and  Marcus  Aurelius.  Several 
others  also  were  passed  during  this  same  period.  Later  we 
find  the  word "  Oratio, "  a  term  applied  to  a  written  or 
verbal  proposal  made  by  the  emperor  to  the  senate,  over 
the  composition  of  a  senatus-consultum :  thus  we  find  the 
expressions  "Oratio  Severi,"  "Oratio  Caracallae,"  and 
names  of  other  emperors.  These  were  not  senatus-consulta, 
but  they  show  the  extent  to  which  the  monarch  began  to 
interfere  with  the  leo-islation  of  the  senate.  The  term 
"  Oratio"  indicates  the  gradually  growing  usurpation  of  the 
legislative  power  of  the  emperors.  We  find  the  expression 
"  senatus-consulta  "  still  in  use  in  the  time  of  Diocletian, 
but  the  senate  possessed  no  legislative  power ;  it  was  per- 
mitted to  give  its  counsel  to  the  prince,  but  its  glory  and  its 
power  were  departed.  The  first  two  centuries  of  the  em- 
perors appear  to  have  sufficed  for  its  growth,  its  grandeur, 
and  its  decay.  (Inst.  Rom.  L.  42  et  sqq.) 

5.  Constitutio   Principis  est  quod  5.  A  constitution  of  the  princeps  (/i) 

Imperator  decreto  vel  edicto  vel  epis-  is  that  which  the  emperor  establishes 
tula  constituit.  Nee  umquani  dubi-  either  by  decree  or  by  edict,  or  by 
tatum  est,  quin  id  legis  vicem  op-  rescript,  neither  has  it  ever  been 
tincat,  cum  ipso  Imperator  per  legem  doubted  that  this  has  the  force 
imperium  accipiat.  of  a  law  (lex),  since    the    emperor 

himself  receives  the  imperium  by  a 

law  (lex),  (i) 

Jusr.  i.  7;   D.   xxi.   1.   1. 
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(k)  In  speaking  of  the  constitutions  of  the  emperors, 
Gains  mentions  only  the  decree,  the  edict,  and  the  rescript. 
To  these  must  be  added  the  mandate.  The  mandata  were  in- 
structions given  by  the  emperors  to  the  imperial  functionaries 
discharging  duties  abroad.  In  the  provinces  ofthepeoplethere 
were  the  proconsuls  and  propraetors,  who  were  magistrates 
of  the  populus  Romanus;  but  in  the  imperial  provinces 
were  the  legati  and  other  great  officers  receiving  their 
authority  from  the  emperor.  These  officers  of  the  princeps 
received  from  their  imperial  master  rules  for  their  guidance 
in  certain-specified  concrete  cases  ;  as  for  instance  in  the  case 
of  military  testaments.  When  a  new  legal  rule  was  laid  down 
in  a  mandatum  and  the  decree  based  upon  it  was  pub- 
lished, it  became  binding  in  all  other  similar  instances  as  a 
law. 

(i)  Cum  ipse  Tmperator  per  legem  imperium  accipiat. 
This  passage  seems  clearly  to  refer  to  the  so-called  lex  regia, 
in  relation  to  which  there  has  been  so  much  dispute.  The 
lex  regia  was  not  passed  once  for  all,  but  was  enacted  afresh 
for  each  succeeding  emperor.  That  this  view  is  correct 
will  aj^pear  from  the  following  facts.  In  the  time  of  the 
ancient  Roman  reges  their  authority  dated  only  from  the 
period  of  the  passing  of  the  law  which  invested  them  with 
royal  authority.  It  was  the  lej^  which  made  the  rex. 
Again,  in  order  to  invest  the  magistrates  with  legislative 
power,  subsequently  to  the  period  of  the  kings,  there  was 
invariably  a  lex  passed  in  the  curia,  "  de  imperio."  Hence, 
it  seems  perfectly  natural  to  conclude  that  a  principle  so 
deeply  rooted  in  the  Roman  law  would  be  continued  in 
force  as  far  as  possible  in  the  times  of  the  emperors.  The 
discovery  of  the  treatise  of  Cicero  entitled  "  de  republica," 
has  removed  much  doubt  which  had  previously  existed  upon 
this  subject.  We  have  also  a  remarkable  fragment  relating 
to  this  lex  regia  preserved  in  the  "  lex  de  imperi  > 
Vespasiani,''  a  relic  found  in  Rome  in  the  fourteenth  century 
and  still  preserved  there.  This  ancient  relic  contains  a  lex, 
properly  so  called,  and  not   a  senatus-consultum,  as  it  has 
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been  erroneously  supposed,  in  consequence  of  the  passage 
in  Tacitus  in  which  he  says  "  eo  senatus  die,  quo  de  imjierio 
Vesjiasiani  censehant."  (Tacit.  Hist.  iv.  6.)  This  lex  em- 
powered Vespasian  to  conclude  alliances,  to  originate  senatus- 
consulta,  to  elevate  persons  to  magisterial  and  senatorial 
rank,  to  put  forward  ordinances  having  the  power  of  law, 
&;c.     (See  Inst.  Rom.  Law,  tit.  iv.  sec.  10;) 


6.  Jus  autem  edicendi  habent  ma- 
gistratus  populi  Eomani.  Seel  am- 
plissimum  jus  esC  in  edictis  duorum 
Prffitorum,  urbani  et  peregi-ini :  quo- 
rum in  provinciis  jurisdictionem  Pre- 
sides earum  habent ;  item  in  edictis 
-iSidilium  curulium,  quoram  jurisdic- 
tionem in  provinciis  pojjuli  Romani 
Qusestores  habent ;  nam  in  provincias 
Ca?saris  omnino  Qusestores  non  mit- 
timtur,  et  ob  id  hoc  edictum  in  his 
provinciis  non  proponitur. 


6.  The  magistrates  of  the  Roman 
people  have  the  jus  edicendi,  but  this 
right  is  exercised  most  fally  La  the 
edicts  of  the  two  praetors,  the  praetor 
urhanus  and  the  praetor  ^eregrinus, 
(J)  whose  jurisdiction  the  governors 
have  in  their  resj)ective  provinces : 
it  is  exercised  also  in  the  edicts  of 
the  curule  sediles,  whose  jmisdiction 
the  qutEstors  have  in  the  proviuces 
of  the  Roman  people;  for  the  quaes- 
tors are  certainly  not  sent  into  the 
provinces  of  Ca3sar  (fc),  and  on  that 
account  the  edict  (?)  is  not  promul- 
ged  in  these  provinces. 


Just.  i.  2.  7 ;  D.  xxvii.  1.  1. 


(i)  The  preetor  peregriniis  was  appointed  about  the  time 
of  the  first  Punic  war  to  decide  in  disputes  between  foreigners. 
In  ancient  times  the  word  peregTinus  was  used  as  ecpiiva- 
lent  to  hostis,  but  in  the  times  of  which  we  have  historical 
records,  a  peregrinus  was  any  person  who  was  not  a  Roman 
citizen.  Very  early  in  the  history  of  Rome,  the  attention 
of  the  government  was  attracted  by  the  large  immigration 
of  foreigners  on  Roman  soil.  As  the  city  grew,  there  was  no 
preventing  a  large  access  of  strangers,  whilst  every  brawl 
occasioned  by  them  endangered  the  state.  A  jurisdiction 
was  established  to  settle  disputes  between  a  civis  and  a 
stranger,  and  the  praetor  peregrinus  became  the  judge.  The 
principles  of  law  applied  to  such  cases  were  derived  from  those 
of  the  jus  getitium  which  were  not  repugnant  to  thej us  civile. 

Dr.   Maine    well  observes    that    "in   the   early   Roman 
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republic  the  princi])le  of  the  absolute  exclusion  of  foreigners 
pervaded  the  civil  law  no  less  than  the  constitution.  The 
alien  or  denizen  could  have  no  share  in  any  institution  sup- 
posed to  be  coeval  with  the  state.  He  could  not  have  the 
benefit  of  quiritarian  law.  He  could  not  be  a  party  to  the 
nexum,  which  was  at  once  the  conveyance  and  the  contract 
of  the  primitive  Romans.  He  could  not  sue  by  the  sacra- 
mental action,  a  mode  of  litigation  of  which  the  origin 
mounts  up  to  the  very  infancy  of  civilization.  Still,  neither 
the  interest  nor  the  security  of  Rome  permitted  him  to  be 
quite  outlawed.  All  ancient  communities  ran  the  risk  of 
being  overthrown  by  a  very  slight  disturbance  of  equilibrium, 
and  the  mere  instinct  of  self-preservation  would  force  the 
Romans  to  devise  some  method  of  adjusting  the  rights  and 
duties  of  foreigners,  who  might  otherwise — and  this  was  a 
danger  of  real  importance  in  the  ancient  world — have 
decided  their  controversies  by  armed  strife.  Moreover,  at 
no  period  of  Roman  history  was  foreign  trade  entirely  neg- 
lected. It  was  therefore  probably  half  as  a  measure  of 
policy  and  half  in  furtherance  of  commerce  that  jurisdiction 
was  first  assumed  in  disputes  to  which  the  ]3arties  were 
either  foreigners  or  a  native  and  a  foreigner.  The  assump- 
tion of  such  a  jurisdiction  brought  with  it  the  immediate 
necessity  of  discovering  some  principles  on  which  the  ques- 
tions to  be  adjudicated  upon  could  be  settled,  and  the 
principles  applied  to  this  object  by  the  Roman  lawyers,  were 
eminently  characteristic  of  the  time.  They  refused,  as  I  have 
said  before,  to  decide  the  new  cases  b)'^  pure  Roman  civil 
law.  They  refused,  no  doubt  because  it  seemed  to  involve 
some  kind  of  degradation,  to  apply  the  law  of  the  particular 
state  from  which  the  foreign  litigant  came.  The  expedient 
to  which  they  resorted  was  that  of  selecting  the  rules  of  law 
common  to  Rome  and  to  the  different  Italian  communities  in 
which  the  immigrants  were  born ;  in  other  words,  they  set 
themselves  to  form  a  system  answering  to  the  permissive  and 
literal  meaning  of  jus  gentium,  that  is,  law  common  to  all 
nations.     Jus  gentium  was,  in  fact,  the  sum  of  the  common 
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ingredients  in  the  customs  of  the  okl  Italian  tribes,  for  they 
were  all  the  nations  whom  the  Romans  had  the  means  of 
observing,  and  who  sent  successive  swarms  of  immigrants 
to  Roman  soil."     (Ancient  Law,  pp.  48,  49.) 

(A)  Augustus  Caesar  divided  the  provinces  between  the 
senate  and  himself.  He  took  charge  of  those  provinces  in 
which  there  was  a  disturbance  or  a  necessity  for  the  pre- 
sence of  troops.  The  reason  for  such  a  division  probably 
was  that  he  might  have  the  army  under  his  own  control. 

{I)  Et  oh  id  hoc  edictnm,  Sec.  Gaius  is  here  referring  to 
the  jEdiles.  The  ^Ediles  were  minor  magistrates,  and  de- 
rived their  name  from  having  the  care  of  the  temple  {cedes) 
of  Ceres.  They  were  originally  two  in  number,  and  their 
duties  were  ministerial.  They  had  charge  of  the  public 
lands,  markets,  slaves,  &;c.  It  was  not  till  a  late  period  that 
they  had  jurisdiction  out  of  Rome. 


7.  Responsa  prudentium  sunt  sen- 
tentiae  et  opiniones  eorum  quibus 
permissum  est  jura  condere.  Quorum 
omnium  si  in  unum'sententia3  concur- 
rant,  id  quod  ita  sentiunt  legis  vicem 
optinet;  si  vero  dissentiunt,  judici 
licet  quam  velit  sententiam  sequi : 
idque  rescripto  divi  Hadriani  signifi- 
catitr. 


7.  The  answers  of  the  juris-con- 
sults  are  the  decisions  and  opinions 
of  those  to  whom  it  is  permitted  to 
determine  questions  of  law.  If  the 
whole  of  them  concur  in  one  opinion, 
that  in  which  they  thus  agree  has 
the  binding  force  of  a  law  (lex),  but 
if  they  do  not  agree,  the  judge  is  at 
liberty  to  follow  any  one  opinion 
according  to  his  ovm.  judgment; 
this  is  determined  in  a  rescript  of  the 
Emperor  Hadrian,  {m) 


Just.  i.  2.  8. 


{m)  The  responsa  prudentium  first  acquired  importance  in 
the  time  of  Augustus.  '^Primus  divus  Augustus,  ut  major 
auctoritas  haheretur  constituit  ut  ex  auctoritate  ejus  respon- 
derent."  (1.  2,  sec.  47,  Dig-  de  Orig.  Jur.)  It  was  not  however 
till  the  reign  of  Hadrian  that  these  decisions  obtained  legis 
vicem — the  binding  force  of  law.  (See  Hugo  Rechtsgesch., 
2nd  ed.  sec.  812  ;  Savigny's  System  I.  sec.  26.  note  h.  s.  156  ; 
Puchta,  Instit.  I.  sec.  1117.  oth  od.  p.  582.) 
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Dr.  Maine  calls  these  responses  the  "  answers  of  tlie 
learned  in  the  law,"  and  says  that  the  form  of  these 
responses  varied  a  good  deal  at  different  periods  of  the 
Roman  jurisprudence,  but  throughout  its  wliole  course 
they  consisted  of  explanatory  glosses  on  authoritative 
written  documents,  and  at  first  they  were  exclusively  collec- 
tions of  opinions  interpretative  of  the  Twelve  Tables. 
(Ancient  Law,  p.  33.)  "The  responses  of  the  early  lawyers 
were  not  however  published  in  the  modern  sense  by  their 
author.  They  were  recorded  and  edited  by  his  pupils,  and 
were  not",  therefore,  in  all  probability,  arranged  according 
to  any  scheme  of  classification.  The  part  of  the  students  in 
these  publications  must  be  carefully  noted,  because  the  ser- 
vice they  rendered  to  their  teachers  seems  to  have  been 
generally  repaid  by  his  sedulous  attention  to  the  pupil's 
education."  (p.  35.)  "  The  vivid  pictures  of  a  leading  juris- 
consult's daily  practice,  which  abounds  in  Latin  literature 
— the  clients  from  the  country  flocking  to  his  ante-chamber 
in  the  early  morning,  and  the  students  standing  round  with 
their  note-books  to  record  the  great  lawyer's  replies — are 
seldom  or  never  identified  at  any  given  period  with  more 
than  one  or  two  conspicuous  names."  (p.  37.) 

De  Juris  Divisions.  'The  Division  of  Law. 

8.  Omne  autom  jus  quo  utimurvel  8.  Now  all  our  law  (??-)  relates  either 

ad  pcrsouas  pertinet,  vel  ad  res,  vel  to  persons,  to  things,  or  to  actions. 

ad  actiones.     Sed  prius  videamus  de  (o)    But  first  let  us  treat  of  persons, 

personis.  ' ' 

Just.  i.  12. 

(n)  The  proper  equivalent  of  Jus  in  the  i)hrases  Jus 
civile,  Jus  (jentium.  Jus personarum,  Jus  rerum  is  not "  right," 
but  "a  body  or  collection  of  rules."  1\\\\<i,  Jus  rerum  does 
not  mean  "  right  of  things,"  as  Blackstone  has  rendered  the 
phrase,  but  the  rules  by  which  the  accpiisition,  enjoyment, 
and  disposition  of  things  are  determined. 

(o)  This  threefold  division  of  the  law  into  Persons,  Things 
and  Actions,  was  followed  by  Justinian,   and   bus   been  ])y 
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most  modern  writers.  It  has  given  rise  to  much  dispute. 
Actions  should  not  have  followed  as  a  third  division,  but 
have  been  distributed  under  both.  Blackstone  has  a  four- 
fold division : 

1 .  The  rights  of  persons. 

2.  The  rights  of  things. 

3.  Private  wrongs. 

4.  Public  wrongs,  or  crimes.     (Vol.  I.  p.  122.) 
Serjeant    Stephens    has    the    division    of    Rights    and 

Wrongs,  and  then  subdivides  as  follows  : 

1 .  Personal  rights. 

2.  Rights  of  property. 

3.  Rights  in  private  relations. 

4.  Public  rights. 

5.  Civil  injuries. 

6.  Crimes.     (Vol.  I.  in  princip.  p.  xv). 

An  action  may  be  regarded  as  the  mode  of  drawing- 
down  a  sanction  in  the  case  of  the  infringement  of  a 
right.  It  has  been  observed  that  in  a  certain  sense  all 
law  is  the  law  of  things.  In  another  sense  all  law 
is  the  law  of  persons.  The  law  of  persons  is  the  law  of 
status.  Thus  the  law  of  tutor  and  pupil,  or  guardianship, 
is  the  law  of  things  as  modified  by  the  duties  of  guardians. 
So  similarly  of  marriage,  &c.  In  all  societies  there  are 
persons  who  have  no  status,  and  others  who  possess  a 
perfect  status.  Some  jurists  will  only  consider  status  in  so 
far  as  it  is  a  departure  from  a  standard  or  perfect  status. 
Personal  status  follows  the  individual  wherever  he  goes ;  for 
example,  a  man  who  is  illegitimate  in  one  country  is  so  in 
another.  This  is  a  rule  of  private  international  law.  (See 
Story's  Conflict  of  Laws,  cap.  4.  sec.  60.)  Huberus  says, 
"Personal  qualities  impressed  by  the  laws  of  any  place, 
surround  and  accompany  the  person  wherever  he  goes." 
Qualitates  personales  certo  loco  alicui  jure  impressas, 
uhique  circumferri  et  personam  comitari,  &c.,  (Huberus, 
de  Conf.  Leg.  lib.  I.  tit.  iii.  sec.  12.) 
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De  Condicione  ITominum. 
9.  Et    quidcm   surama  divisio  do 
jiu'G     pcrsonarum     hacc    est,    quod 
omiies  homines  aut  liberi  sunt  aiit 
servi. 


Of  the  Status  of  Mem. 
9.  And  the  principal  division  re- 
lating to  persons  is  this,  that  all  men 
are  either  free  or  slaves. 


Just.  i.  Tit.  3.  pr. 


10.  Rursus  liberornm  hominum  alii 
iiigenui  sunt,  alii  libertini. 


10.  Again  in  regard  to  free  men, 
some  are  free-born  (inrjenui),  others 
free-made  (lihertini). 


Just.  i.  3.  5. 


11.  Ingenui  sunt,  qui  liberi  nati 
sunt;  libertini,  qui  ex  justa  servitute 
manumissi  sunt. 


11.  Those  are  mgrewwi  who  are  free 
born ;  those  are  libertini  who  have 
been  manumitted  from  a  legally  re- 
cognised slavery. 


Just.  i.  5.  pr. 


12.  Rursus  llbeiiiuorum  tria  sunt 
genera:  nam  aut  cives  Bomani,  aut 
Latini,  aut  ded.iticioruvi  numero  sunt. 
De  quibus  singulis  dispiciamus;  ac 
prius  de  dediticiis. 


12.  There  are  again  three  classes 
of  lihertini,  namely  :  they  are  either 
Roman  citizens  or  Latini,  or  they  are 
numbered  among  the  dediticii.  We 
shall  consider  each  of  these  sepa- 
rately, and  in  the  first  place  of  the 
dediticii.  (p) 


Just.  i.  5.  2.  3 ;  Cdd.  vii.  5.  6. 


(p)  These  distinctions  were  abolished  by  Justinian,  and 
every  slave  upon  emancipation  became  a  civis  Romanus, 


De  DEclmciis  vel  Lege  ^lia 
Sentia. 

13.  Lege  itaque  ^lia  Sentia  cave- 
tnr,  ut  qui  servi  a  dominis  poense 
nomine  vincti  sint,  quibusve  stigmata 
inscripta  sint,  devc  quibus  ob  noxam 
qusBitio  tormentis  habita  sit  ct  in  ea 
noxa  fuisse  convicti  sint,  quique  ut 
ferro  aut  cum  bestiis  depugnarcnt 
traditi  sint,  inve  ludum  custodiamve 
coniecti  fuerint,  et  postea  vel  ab 
eode)ii  domino  vol  ab  alio  manumissi, 


Concerning  the  Dediticii  or  the 
Lex  ^lia  Sentia.  (g) 
13.  By  the  lex  ^lia  Sentia  it  is  pro- 
vided, that  such  slaves  as  have  been 
fettered  by  their  masters  as  a  punish- 
ment or  branded  by  them,  or  on  ac- 
count of  crime  have  been  interrogated 
by  torture  and  have  been  convicted  of 
such  crime,  and  those  also  who  have 
been  surrendered  as  gladiators,  or 
delivered  to  fight  with  beasts,  or  have 
been  given  up  to  the  circus,  or  cast 
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ejnsdem  condicionis  liberi  fiant,  cujus 
condicionis  sunt  pcregrini  dediticii. 


into  prison ;  and  wlio  afterwards 
have  been  manumitted  either  by  the 
same  or  another  master,  these  shall 
be  in  the  same  condition  as  the  iperi- 
grini  dediticii. 


Just.  i.  5.  2.  3;  Cod.  vii.  5.  6. 

(q)  The  lex  ^lia  Sentia  was  passed  in  the  time  of  Augus- 
tus, about  A.D.  3.  Ulpian  says  "  Dediticiorum  numero 
sunt  qui  poenae  causa  vincti  sunt  a  domino,  quibusve  stig- 
mata inseripta  fuerunt,  quive  propter  noxam  torti  nocentes- 
que  inventi  sunt,  quive  traditi  sunt,  ut  ferro  aut  cum  bestiis 
depugnarent,  inve  ludum  vel  custodiam  conjecti  fuerunt, 
deinde  quoquo  modo  manumissi  sunt.  Idque  lex  ^Elia 
Sentia  facit."  (Ulp.  Frag.  "  de  libertis,  i.  11.  See  also 
sec.  12  to  15.  Dig.  28.  tit.  v.  57.  60,  which  treats  of  the  ma- 
numission of  slaves  in  fraudem  creditorum.) 


De  PzEeGRiNis  Dediticiis. 

14.  Vocantur  autem  peregrini  de- 
diticii hi  qui  quondam  adversus  pop- 
ulum  Romanum  armis  susceptis  pug- 
naverunt,  deinde,  ut  victi  sunt,  se 
dediderunt. 


Concerning  the  Peeegeini 
Dediticii. 
14.  But  those  are  called  peregrini 
dediticii,  who  formerly  having  taken 
up  arms  fought  against  the  Roman 
people,  and  when  conquered  sur- 
rendered themselves. 


Just.  i.  5.  2.  3:  Cod.  vii.  5.  6. 


15.  Hujus  ergo  turpitudinis  servos 
quocumque  modo  efc  cujuscumque 
setatis  manumissos,  etsi  pleno  jure 
dominorum  fuerint,  numquam  aut 
cives  Romanes  aut  Latinos  fieri  dice- 
mus,  sed  omni  modo  dediticiorum 
numero  constitui  intellegemus. 


15.  Therefore,  it  may  be  affirmed 
of  slaves  who  have  been  thus  base, 
that  with  whatever  formalities,  and 
at  whatever  age  they  have  been  man- 
umitted, although  they  have  been 
fully  and  entirely  in  the  possession 
of  their  mastei-s,  (pleno  jure)  (r)  they 
shall  never  become  Roman  citizens 
nor  Latini,  but  shall  be  regarded  in 
all  respects  as  belonging  to  the 
number  of  the  dediticii. 


Just.  i.  5.  2.  3 ;  Cod.  vii.  5.  6. 


(r)    Pleno  jure,  that  is,  slaves  held  according  to  quiritarian 

D 


34 


COM.  I.  SEC.  XVI. 


riglit  or  according  to  the  jus  gentium,  in  the  so-called  qui- 
ritarian  possession  or  held  in  bonis.  "  Ex  jure  Quiritium  et 
in  bonis,"  says  Gneist.     See  sec.  17.  35. 


16.  Si  vero  in  nulla  tali  turpitndine 
sit  servus,  manumissum  modo  civem 
Romanum,  modo  Latinum  fieri  dice- 
mns. 


16.  Bnt  if  a  slave  has  no  such 
stain  on  him,  it  may  be  affirmed  that 
he  becomes  by  manumission  some- 
times a  Roman  citizen,  sometimes  a 
Latinv^. 


Jusr.  i.  5.  2.  3 J  Cod.  vii.  5.  6. 


17.  Nam  in  cujus  persona  tria  hsec 
concurrunt,  ut  major  sit  annorum 
triginta,  et  ex  jure  Quiritium  domuii, 
et  justa  ac  legitima  manumissione 
liberetur,  id  est  vindicta  aut  censu 
aut  testamento,  is  civis  Romanus  fit : 
sin  vero  aliquid  eorum  deerit  Latinus 
erit. 


17.  For  in  whose  person  the  three 
following  requisites  meet,  viz  :  that 
he  is  more  than  thirty  years  of  age, 
that  he  is  held  ex  jure  quiritium  (s) 
by  his  master,  and  that  he  is  freed 
by  a  legally  acknowledged  manu- 
mission, that  is,  by  the  vindicta,  (i) 
or  by  the  census,  (w)  or  by  testa- 
ment, such  a  one  becomes  a  Roman 
citizen ;  but  if  any  one  of  these  re- 
quisites is  wanting,  he  will  only  be  a 
Latinus. 

Just,  i.  5.  2.  3 ;  Cod.  vii.  5.  6. 

(s)  Ex  Jure  Quiritium.  Quirinus  was  the  cognomen  of 
Romulus,  hence  Quirites=Romai;is.  Justinian  says,  "  The 
law  which  the  Roman  people  make  use  of  is  called  the 
jus  civile  of  the  Romans  or  that  of  the  Quirites,  as  being 
used  by  the  Quirites  ;  for  the  Romans  are  called  Quirites 
from  Quirinus."  Property  might  be  held  at  Rome  ex  jure 
Quiritium,  vel  in  bonis,  vel  ex  utroque  jure.  (sec.  2.  J.  1 . 2.  Gai. 
1.  54.  iii.  166.  cf.  1.  un.  C.  7.  25.)  Thus  the  jus  Quiritium 
is  equivalent  to  the  jus  civile  Romanorum.  We  often  find 
the  expression  Dominus  and  Dominium  ex  jure  Quiritium, 
as  contrasted  with  in  bonis.  (See  the  valuable  article  en- 
titled Jus  in  the  Diet,  of  Greek  and  Rom.  Ant.) 

{t)  Vindicta.  The  vindicta  was  the  staff  or  rod  employed 
in  the  solemn  manumission  of  the  slave  before  the  proper 
magistrate  ;  hence  we  find  the  expressions  vindictam  (servo) 
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imponere  (1.  14.  sec.  1.  D.  40).  Vindicta  impositia,  qua 
lihertas  justa  munitur  (1.  2.  C.  2.  3.)  lihertatem  imponere 
(1.  10.  C.  6.  22).  The  manumission  by  the  vindicta  was 
probably  the  most  ancient  mode  of  the  three  mentioned  by 
Gains.  The  ceremony  of  the  manumissio  by  the  vindicta 
was  as  follows  : — The  master  brought  his  slave  before  the 
magistratys,  and  stated  the  grounds  (causa)  of  the  intended 
manumission.  The  lictor  of  the  magistratus  laid  a  rod 
(festuca)  on  the  head  of  the  slave,  accompanying  this  act 
with  certain  formal  words,  in  which  he  declared  the  former 
slave  to  be  a  free  man  ex  jure  Quiritium,  that  is  vindicavit 
in  lihertatem.  The  master  in  the  meantime  held  the  slave, 
and  after  he  had  pronounced  the  words  "  hunc  hominem 
liherum  iwlo,''  he  turned  him  round  and  let  him  go  (emisit  e 
manu)  whence  the  general  name  of  the  act  of  manumission. 
(See  in  verho  Manumissio,  Diet.  Gr.  &  R.  Antiq.) 

(w)  Censu.  The  census  was  held  at  Rome  during  the  time 
of  the  republic  every  five  years.  It  was  the  register  of 
both  the  person  and  the  property  with  a  view  to  the  exercise 
of  citizenship.  The  census  was  taken  in  the  Campus  Mar- 
tius  where  the  censors  sat  in  their  curule  chairs  and  cited 
the  people  to  appear  before  them,  to  give  an  account  of 
their  property.  A  slave,  and  also  persons  in  mancipio  might 
obtain  their  freedom  by  enrolment  in  the  census.  The  man- 
umission of  slaves  by  the  censors  is  described  by  Ulpian  : 
"  Slaves  were  in  former  times  manumitted  by  census,  when 
at  the  lustral  census  at  Rome  they,  at  the  bidding  of  their 
masters,  gave  in  their  census  (some  read  nomen  instead  of 
censum)  amongst  the  Roman  citizens."  The  principle  seems 
to  have  been,  that  those  who  were  enrolled  in  order  to  bear 
the  burdens  of  the  state  became  entitled  to  the  citizenship. 
(Compare  Gai.  i.  44,  138,  140;  Ulp.  Frag.  I.  8.) 

De  Manumissione  vel  Causa  Pro-  Coxceening  Manumission,  ok   the 

EATioNE.  Causa  Pkobatio. 

18.  Quod  autem    de    aetate  servi  18.  The  requirement  of  a  certain 

requiritur,    lege   Mlia  Sentia  intro-  age  on  the  part  of  the  slave  was  in- 

ductum   est.      Nam   ea   lex  minores  irodncedhj  the  lex .^lia  Sentia, (i-)hv 
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XXX  annorum  servos  non  aliter  voluit  that  law  does  not  allow  slaves  of  less 
manuraissos  civos  Romanes  fieri,  than  thirty  years  old  to  become  Ro- 
quam  si  vindicta,  aput  consilium  man  citizens  by  manumission,  except 
justa  causa  manumissionis  adprobata,  they  have  been  set  free  by  the  vindicta 
liberati  fuerint,  and  proof  of  a  legally  acknowledged 

ground  of  manumission  (justa  causa 
manumissionis  adjprohata)  has  been 
admitted  before  the  consilium,  (ty) 


(y)  The  lex  JElia  Sentia  is  referred  to  by  Ulpian,  who 
explains  its  effect  in  the  following  terms  :  "  Eaclem  lege 
cautum  est,  ut  minor  triginta  annorum  servus  vindicta  manu- 
missus  civis  Romanus  non  fiat,  nisi  apud  consilium  causa 
probata  fuerit,  id  est  sine  consilio  manumissum  lex  ^lia 
Sentia  servum  manere  putat."     (Ulp.  I.  12.) 

(w)  Consilium  not  concilium,  as  some  recent  critics  would 
read.  In  the  concilium  the  parties  assembled  to  hear,  in  the 
consilium  to  advise.  (See  Gronov.  on  Livy  44.  2.  and  Karl 
Wlistemann  in  his  admirable  German  translation  of  Theo- 
philus,  vol.  i.  p.  77.  note  1.) 

The  consilium  was  a  select  gathering  of  men,  meeting  at 
a  fixed  period  of  the  year.  It  met  not  only  at  Rome,  but 
also  in  the  provinces.  The  period  when  the  consilium  as- 
sembled was  that  of  the  meeting  of  the  conventus.  The 
conventus  was  the  time  fixed  by  the  .Romans  for  the  arrange- 
ment of  civil  process;  something  like  our  Term-time.  The 
Romans  were  engaged  nearly  the  whole  of  the  year  in  warlike 
pursuits  ;  upon  the  approach  of  winter,  or  when  obliged 
to  lay  down  their  weapons,  they  appointed  judges  to  settle 
the  disputes  between  the  citizens.  This  was  the  conventus 
to  which  the  litigant  parties  repaired  to  appear  before  the 
judges.  It  was  on  the  last  day  of  the  conventus,  as  Gaius 
informs  us  that  the  consilium  met  in  the  provinces.  The 
president  of  the  province,  accompanied  by  twenty  men, 
took  his  seat  on  the  tribunal  of  justice.  His  associates  were 
called  "peregrini  recuperatores,  quia  per  eos  mancipium  nat- 
uralem  libertatem  recipiebat."  The  legal  grounds  upon  which 
the  proposed  manumission  was  based  were  then  presented  to 
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the  court,  and  if  found  sufficient  the  consent  of  the  court  was 
obtained.  At  Rome  the  preetor  was  the  judge  in  cases 
of  freedom,  and  he  was  assisted  by  five  senators  and  five 
Roman  knights.  The  sitting  took  place  also  during  the 
conventus,  but  appears  not  to  have  been  restricted  to  the 
last  day.  The  Roman  knight  was  lower  in  dignity  than  the 
senator.  (See  Theophilus,  Lib.  i.  tit,  6  and  cf.  Schulting  zum 
Ulpian.) 


19.  Justa  autem  causa  manumia- 
eionis  est  veluti  si  quis  filium  filiamve 
aut  fratrem  sororemve  naturalem, 
aut  alumnum,  aut  paedagogum,  aut 
servum  procuratoris  liabendi  gratia, 
aut  ancillam  matrimonii  causa,  aput 
consilium,  manumittat. 


19.  A  legally  acknowledged  ground 
of  manumission  is  for  example,  when 
any  one  manumits  before  the  council 
his  son,  or  his  daughter,  his  natural 
brother,  or  his  natural  (x)  sister,  or 
his  foster  child,  or  his  preceptor,  or  a 
slave  in  order  to  make  him  his  pro- 
curator, or  a  female  slave  for  the 
purpose  of  marriage. 


Gai.  i.  39;  Just.  i.  6.  5;  D.  xl.  2.  11.  13. 

{x)  The  term  naturale^  is  here  used  in  the  sense  of 
blood  relationship,  whether  arising  under  a  legal  marriage 
or  not.  Sometimes  it  is  employed  to  denote  legitimate 
children  as  opposed  to  illegitimate.  Naturales  liberi  are 
children  sprung  from  one's  own  body  in  distinction  from  the 
"  adoptivi  per  arrogationem  queesiti."  Ulpian  says,  "  In 
contra  tabulas  bonorum  possessione  liberos  accipere  debemus 
sive  naUirales,  sive  odoptiiws,  etc."  In  the  Codex,  however, 
it  is  appli(  d  to  the  children  of  a  concubine,  or  those  begotten 
in  contubernio.  (Tit.  Cod.  5.  27.  1.  5.  c.  5.  35.) 


De  REcupecaTORiBUS. 
20.  Consilium  autem  adhibetur  in 
urbe  Roma  quidem  quinque  senato- 
rum  et  quinque  equitum  Romanorum 
puberum  ;  in  provinciis  autem  viginti 
recuperatorum  civium  Romanorum. 
Idque  fit  ultimo  die  conventus :  sed 
Romse  certis  diebus  aput  consilium 
manumiltuntur.  Majores  vero  tri- 
ginta  annorum  servi  semper  manu- 


Of  the  Recuperato'res. 
20.  In  the  city  of  Rome  the  council 
is  formed  of  five  senators  and  five  Ro- 
man knights,  of  the  age  of  puberty; 
in  the  provinces  of  twenty  recupera- 
tores  (nj  who  are  Roman  citizens. 
And  this  council  is  held  on  the  last 
day  of  the  assemblj'  (conventus),  but 
at  Rome,  manumission  takes  place 
before  the  consilium  on  certain  fixed 
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mitti  Bolent,  adeo  ut  vel  in  transitu 
manumittantur,  veluti  cam  Praotor 
aut  Proconsulo  in  balneum  vel  in 
t?ieatrum  eat. 


days.  But  slaves  more  than  thirty 
years  old  may  be  manumitted  at  any 
time,  so  that  manumission  may  take 
place  even  when  the  praetor  or  pro- 
consul is  going  to  the  bath  or  to  the 
theatre. 


Gai.  iv.  46.  105.  109,  141.  185. 

{y)  These  recuperatores  were  a  kind  of  judges,  usually 
appointed  by  the  prsetor  both  at  Rome  and  in  the  provinces, 
to  decide  in  money  matters  or  in  disputes  respecting  the 
coronce  murales,  in  actions  of  assault,  and  in  questions  per- 
taining to  the  rights  of  Freedom.  Festus,  under  the  word 
reciperatio,  says,  "  Per  reciperatores  reddantur  res  recipian- 
turque,  resque  privatas  inter  se  persequantur,"  The  speeches 
of  Cicero  for  Csecina  and  for  Tullius  were  delivered  before 
recuperatores.    (WustemanTheophilus,vol.  I.  p.  17.  note  3). 


21.  Moreover,  a  slave  less  than 
thirty  years  of  age  may  by  manu- 
mission become  a  Roman  citizen,  if 
he  has  been  declared  free  and  ap- 
pointed heir  by  the  testament  of  an 
insolvent  master,     (z) 

[Here  occurs  a  lacuna  in  the  MS. — 24  lines  are  wanting.] 


21.  Prseterea  minor  triginta  anno- 
nim  servusmanumissione  potest  civis 
Romanus  fieri,  si  ab  eo  domino  qui 
Bolvendo  non  erat,  testantento  eum 
liberum  et  heredem  relictum. 


(z)  Ulpian  says,  "  Ab  eo  domino  qui  sclvendo  non  est 
servus  testamento  liber  esse  jussus  et  heres  institutus,  et  si 
minor  sit  triginta  annis,  vel  in  ea  causa  sit  ut  dediticius 
fieri  debeat,  civis  Romanus  et  heres  fit  .  .  .  quod  et  ipsum 
lex  ^lia  Sentia  facit."  (Ulpian,  tit.  i.  de  libertis,  sec.  14. 
Compare  also  Gains  154.  160.  276.) 


22.  — manumissi  sunt,  Laiini  Jun- 
iani  dictvntxiT:  Latini  ideo,  quia  ad- 
simulati  aunt  Latiriis  co?0'niariis ; 
jMwiani  ideo,  quia  per  legem  Juniam 
libertatem  acceperunt,  cum  olim  servi 
viderentur  esse. 


22.  — those  who  are  thus  manumit- 
ted are  called  Latini  Juniani,  (a) ; 
they  are  regarded  as  Latini  because 
they  resemble  the  Latinws  coloniarins, 
(b)  they  are  called  Juniani  because 
they  have  received  liberty  by  means 
of  the  7e.r  Jnnia  (c)  whilst  they  ap- 
pear formerly  to  have  been  slaves. 
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(a)  The  Latini  occupied  an  intermediate  position  between 
the  Roman  citizens  and  the  peregrini.  They  received  manu- 
mission according  to  strict  legal  forms,  but  did  not  attain 
to  the  full  citizenship ;  by  virtue  of  the  lex  Junia  Norbana 
there  was  conceded  to  them  the  rights  of  the  Latini  coloniarii, 
that  is  to  say  the  commercium,  but  not  the  connubium;  hence 
they  were  called  Latini  Juniani. 

The  enfranchised  Latins  could  be  instituted  heirs,  and 
acquire  the  inheritance  which  was  bestowed  upon  them,  if 
within  the  space  of  a  hundred  days  they  complied  with  the 
necessary  conditions  to  enable  them  to  become  Roman  citi- 
zens. So  long  as  they  had  not  the  quality  of  citizens,  they 
could  not  take  an  inheritance  direct.  (Marezoll,  Ed.  VI. 
p.  182  ;  Domenget,  p.  23.) 

(b)  Latinis  colonariis.  These  were  the  inhabitants  of 
Latin  colonies  north  of  the  Po. 

(c)  The  lex  Junia  is  supposed  to  have  been  passed  a.u.c. 
772,  and  the  year  19  a.d.,  at  which  time  Tiberius 
reigned  at  Rome.  In  the  year  772  a.u.c.  Junius  Silanus  et 
Junius  Norbanus  were  consuls.  The  common  opinion  is  that 
the  lex  Junia  Norbana  was  passed  after  the  lex  iElia  Sentia ; 
many  jurists  however  are  of  a  different  opinion,  as  Cujacius, 
who  believes  that  it  was  passed  in  the  reign  of  Augustus. 
Noordkerk  even  thinks  it  was  passed  in  the  time  of  the 
Republic,  as  early  as  the  year  671  a.u.c,  at  which  time 
Junius  Norbanus  et  L.  Cornelius  Scipio  were  the  consuls. 
Hollweg,  and  Hugo  have  observed  that  it  is  not  usual 
for  a  lex  to  derive  two  names  from  the  same  man.  This 
law  is  very  often  simjjly  called  the  lex  Junia.  Theo- 
philus  and  Justinian  refer  to  it  as  the  lex  Junia  Norbana. 
Professor  von  Vangerow,  in  summing  up  the  various 
opinions  and  arguments  upon  this  much  discussed  point, 
says,  the  result  of  our  examination  upon  this  subject  up  to 
the  present  time  is  that  the  lex  Junia  was  passed  after  the 
year  756,  in  the  second  half  of  the  eighth  century  of  the 
state.  As  during  this  period,  namely  in  the  year  772 
a.u.c,  we  find  two  consuls  whose  names  exactly  correspond 
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to  this  lex,  it  is  more  than  probable  that  the  law  was 
passed  in  this  year.  Such  being  the  case,  it  is  very  easy  to 
explain  why  the  lex  is,  as  the  rule,  called  simply  the  lex 
Junia,  and  only  very  seldom  the  lex  Junia  Norbana. 
It  was  usual  to  name  the  leges  after  the  family  names  of  the 
consuls,  which,  in  the  case  of  M.  Junius  Silvanns  and  C. 
Junius  Norbanus,  were  both  the  same.  Goeschen  has 
observed  correctly,  that  it  is  only  Justinian  and  Theophilus 
who  employ  the  double  name  Junia  and  Norbana. 

The  ancient  law  of  Rome  knew  no  degrees  of  liberty.  A 
slave  manumitted  by  means  of  the  vindicta,  the  census, 
or  by  testament,  attained  at  once  to  the  right  of  citizenship, 
whilst,  if  the  master  expressed  his  intention  to  free  his  slave 
in  any  other  way,  a  kind  of  quasi  freedom  only  resulted, 
entirely  dependent  upon  the  good-will  of  the  owner.  At  a 
subsequent  period — when  is  unknown  to  us — the  prator 
promised  his  protection  to  the  person  in  whose  freedom 
there  Avas  this  fatal  flaw.  On  this  subject  see  Von  Vange- 
row's  "  Latini  Juniani,"  passim  Marburg  1833.  This  is  the 
most  exhaustive  treatise  upon  the  subject  that  has  yet  been 
written.  (Frag.  vet.  Icti.  ap.  Dosith,  sec.  6.)  "  Primum 
ergo  videamus,  quale  est,  quod  dicitur,  eos,  qui  inter 
amicos  veteres  manumittebantur,  non  esse  liberos,  sed 
domini  voluntate  in  libertate  morari,  et  tantum  serviendi 
metu  liberari.  Antea  enim  una  libertas  erat,  et  libertas 
fiebat  vel  ex  vindicta,  vel  testamento,  vel  in  censu,  et  civitas 
Romana  competit  manumissis,  quae  appellatur  legitima 
libertas.  Hi  autem,  qui  domini  voluntate  in  libertate  erant, 
manebant  servi,  et  manumissores  audebant  eos  iterum  per 
vim  in  servitutem  ducere  sed  interveniebat  preetor  et  non 
permittebat  manumissum  servire."  The  classical  scholar 
will  remember  the  passage  in  Cic.  Top.  c.  2,  where  he  says 
"  Si  neque  censu,  neque  vindicta,  nee  testamento  liber  factus 
est,  noii  est  liber."  Also,  pro.  Balbo,  c.  9,  "libertate,  id  est 
civitate."  When  Niebuhr  says,  Rom.  His.  I.  p.  622,  2nd 
edit.,  that  in  the  most  ancient  times  the  only  known  form 
of  manumission  was  that  conferred  by  the  vindicta,  and  that 
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a  mere  rude  freedom  resulted  from  the  census,  he  is  unable 
to  give  the  slightest  proof  for  such  an  assertion. 

When  the  solemn  form  of  freedom  was  neglected,  how- 
ever much  benefit  the  owner  intended  to  bestow,  the  man 
remained  still  a  slave,  and  could  possess  no  property.  All 
that  he  might  subsequently  accpiire  went  to  the  master. 
The  only  advantage  of  this  informal  manumission  was  that 
the  slave  was  not  obliged  to  perform  slave  labour.  It  can 
scarcely  be  doubted,  although  we  have  no  evidence  upon  the 
point,  that  the  children  born  to  one  in  this  quasi  freedom 
would  be  born  slaves. 

Frag.  Dosith.  sec.  7. — "  Omnia  autem,  tanquam  servus, 
acquirebat  manumissori,  vel,  si  quid  stipulabatur,  vel  per 
scripturam  accipiebat,  vel  ex  quacunque  alia  causa  acquisi- 
erat,  domini  hoc  faciebat ;  hoc  est,  manumissus  omnia  bona 
patrono  acquierebat."     (Comp.  Gai.  iii.  56.) 

Thus  the  law  remained  till  the  time  of  Tiberius,  when  it 
was  provided  by  the  lex  Junia  for  the  first  time,  that  a  slave 
thus  informally  freed  should  nevertheless  attain  to  the 
enjoyment  of  true  freedom.  However,  according  to  this  lex 
he  did  not  become  a  Roman  citizen,  but  his  legal  status 
resembled  that  of  a  Latinus  colonarius,  whose  name  is  also 
here  mentioned  in  the  same  connection. 

Frag.  Dosith,  sec.  8. — "  Sed  nunc  habent  propriam  liber- 
tatem,  qui  inter  amicos  manumittuntur ;  et  fiunt  Latini 
Juniani,  quoniam  lex  Junia,  qute  libertatem  iis  dedit,  exae- 
quavit  eos  Latinis  colonariis,  qui  cum  essent  cives  Romani 
liberti  nomen  suum  in  coloniam  dederant." 

Of  the  legal  condition  of  the  Latini  Juniani,  the  authori- 
ties present  a  most  dismal  picture.  Thus,  Constantine 
describes  their  condition  as  one  mid-way  between  freedom 
and  slavery. — "  Sobolem  vero,  quae  patre  servo  fiscali,  matre 
nascetur  ingenua,  medium  tenere  fortuna,  ut,  servorum 
liberi  et  spurii  liberorum,  Latini  sint,  qui  licet  servitutis 
necessitate  solvantur,  patroni  tamen  privilegio  tenebuntur." 
Salvianus  also  speaks  of  a  "jugum  Latinae  libertatis,"  of  a 
"  Latinse   libertatis  vinculum ;"   so  also  Justinian   has  the 
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quaint  passage,  "  libertas  Latinorum  imperfecta  et  quasi  per 
satyram  inducta."  What  he  means  by  satyram  inducta  it 
is  difficult  to  say.  It  is  most  probable  that  he  means  that 
their  condition  is  an  inconijruous  mixture  between  freedom 
and  slavery.  This  gloomy  picture  of  their  condition  has  been 
often  aptly  and  forcibly  expressed  by  saying  that  these 
Latini  Juniani,  whilst  they  were  permitted  to  live  as  free, 
died  as  slaves.  On  this  interesting  subject,  see  Hein- 
eccii  Antiq.  Rom.  edit.  Muhlenbruch,  lib.  I.  tit.  v.  sec.  1.  2. 
et  seq.  Ganz.  Scholien  zum  Gains,  p.  59.  Theophilus,  lib.  I. 
tit.  V.  sec.  3,  and  especially  the  treatise  of  Von  Vangerow 
above  referred  to. 


^ 


23.  Non  tavaen  illis  permittit  lex 
Junia  nee  ipsis  testamentum  facere, 
nee  ex  testamento  alieno  capere,  nee 
tutores  testamento  dari. 


23.  Nor  yet  does  the  lex  Junia  per- 
mit them  to  make  a  will,  nor  to  ac- 
quire by  the  testament  of  another, 
nor  can  they  be  named  as  tutors  in 
a  will. 


/ 


24.  Quod  autem  diximus  ex  testa- 
mento eos  capere  non  posse,  ifa  intel- 
legenclii«i  est,  ut  nihil  direcio  heredi- 
tatis  legatorumve  nomine  eos  posse 
capere  dicamus;  alioquin  per  fidei- 
commissum  capere  possunt. 


24.  But  when  we  say  that  they 
cannot  acquire  by  testament,  it  must 
be  so  understood,  that  we  aSirm  that 
they  cannot  directly  take  by  way  of 
inheritance  or  of  legacy ;  othei-wise 
they  may  acquire  by  testamentary 
tnist  (fidei-commissum). 


I- 


25.  Hi  vero  qui  dediticiorum  nn- 
mero  sunt  nullo  modo  ex  testamento 
capere  possunt,  non  magis  quam  qui 
liber  peregrinusque  est.  Nee  ipsi 
testamentmn  facere  possunt  secun- 
dum quod  plerisque  placuit. 


25.  Those,  on  the  other  hand,  who 
are  reckoned  among  the  dediticii, 
can  in  no  kind  of  way  acquire  by 
testament,  any  more  than  those  who 
are  in  the  number  of  the  liheri  and 
peregrini,  nor  can  they  according  to 
the  prevailing  opinion,  make  a  valid 
testament. 


26.  Pessima  itaque  libertas  eorum 
est  qui  dediticiorum  numero  sunt : 
noc  uUa  lege  aut  senatusconsulto  aut 
constitutione  prlncipali  aditus  illis 
ad  civitatem  Bomanam  datur. 


26.  Therefore  that  is  the  worst 
kind  of  freedom  which  is  possessed 
by  those  who  are  reckoned  among 
the  dediticii  j  nor  is  admission  to  the 
Roman  citizenship  given  them  by 
any  law,  or  senatus-consultum,  or 
imperial  constitution. 
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27.  Quin  et  in  urbe  Roma  vel  intra 
centesimum  urbis  Romse  miliarium 
morari  prohibentur;  et  si  contra  fe- 
cerint,  Ijisi  bonaque  eorum  publice 
venire  jubentur  ea  condicione,  ut  ne 
in  urbe  Roma  vol  intra  centesimum 
urbis  Romaa  miliarium  aerviant,  neve 
xxmqiham  manumittanti(/r ;  et  si  mana- 
laissi  fuerint,  servi  populi  Romani 
esse  jubentur.  Et  hsec  ita  lege  .i331ia 
Sentia  comprehensa  sunt. 


27.  Moreover,  they  are  prohibited 
from  dwelling  in  the  city  of  Rome, 
or  even  within  a  hundred  miles  of 
the  city,  and  if  they  violate  this  com- 
mand,  they  themselves,  and  their 
goods,  shall  bo  sold  publicly,  (d)  un- 
der this  condition,  that  they  shall 
not  serve  as  slaves  in  the  city  of 
Rome,  nor  within  a  circuit  of  a  hun- 
dred miles  therefrom,  nor  shall  they 
ever  be  manumitted,  and  if  they 
have  been  manumitted,  they  shall  be 
adjudged  slaves  of  the  Roman  people. 
This  is  thus  determined  by  the  lex 
.^Ua  Sentia. 


Just.  i.  5.  3 ;  iii.  7.  4. 


(d)  "Venire  publice."  Domenget  says  that  "are  sold 
publicly"  is  not  the  correct  rendering  here,  and  he  trans- 
lates it  "  eux  et  leurs  Mens  sont  vendus  au  profit  du  trtsor 
public." 


-t 


QuiBUS  modis  latini   A(?,  civitatem 

ROMANAM  PEKVENIawi. 

28.  Latini  multis  modis  ad  civita- 
tem  Romanam  perveniunt. 

29.  Sfafi)/)  cnim  eadem  lege  ^lia 
Sentia  cautum  est,  ut  minores  triginta 
annoram  manumissi  et  Latini  facti, 
si  uxores  duxerint  vel  cives  Romanas, 
vel  Latinas  coloniarias,  rel  e/wsdem 
condicionis  cujus  et  ipsi  essent,  idque 
testati  fuerint  adhibitis  non  minus 
quam  seiDtem  testibus  civibus  Ro- 
manis  puberibus,  et  filium  procreave- 
rint,  et  is  filius  anniculus/'ferif,  per- 
mittaixir  eis,  si  velint,  per  eam  legem 
adire  prsetorem  vel  in  provinciis 
praesidem  pvovincise,  et  adprobare  se 
ex  lege  Aelia  Sentia  uxorem  duxisse 
et  ex  ea  filium  anniculum  habere;  et 
si  is  aput  quem  causa  probata  est  id 
ita  esse  pronuntiaverit,  tunc  et  ipse 
Latinus  et  uxor  ejus,  si  et  ipsa  ejus- 


The  Manner   in  which  Latini   at- 
tain TO  THE  Roman  Civitas. 

28.  The  Latini  may  attain  to  the 
Roman  citizenship  in  various  ways. 

29.  For  it  is  immediately  provided 
by  that  same  lex  .i3j]lia  Sentia,  that 
those  who  have  been  manumitted, 
under  thirty  years  of  age,  and 
become  Latini — if  they  have  mar- 
ried wives  who  are  either  Roman 
citizens,  Latingo  colonariae,  (e)  or 
women  of  the  same  legal  status 
as  themselves,  if  they  have  proved 
that  fact  by  having  called  in  not 
less  "than  seven  Roman  citizens  of 
full  age  as  witnesses,  and  if  they 
have  also  begotten  a  son  who  has 
attained  to  the  age  of  one  year  (an- 
niculus) — may  be  permitted  if  they 
so  wish,  by  virtue  of  this  law,  to  go 
to  the  praetor,  or  if  in  the  provinces, 
to   the    governor    of    the    province, 
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dem  eondicionis  sit,etipsorumfiUus,  and  prove  the  marriage  of  a  wife 
si  et  ipse  ejusdem  condicionis  sit,  in  accordance  with  the  provisions 
cives  Romani  esse  jubontur.  of     the     lex     -(Elia     Sentia,      also 

that  there  is  issue  from  that  mar- 
riage a  son  of  a  year  old ;  and  if  he 
before  whom  cause  has  been  shown 
(causa  probata  est)  shall  have  pro- 
nounced that  it  is  so,  then  shall 
the  Latinus  himself  and  his  wife, 
if  she  be  also  of  the  same  status,  and 
their  son,  if  he  be  of  the  same  legal 
condition,  be  adjudged  to  be  Roman 
citizens.    (/) 


(e)  Roman  citizens  settled  in  the  colonies,  who  had  sur- 
rendered their  citizenship  in  exchange  for  public  lands. 
These  are  not  to  be  confounded  with  the  people  of  Latinum, 
properly  so  called,  nor  with  the  old  Roman  colonists  (civium 
Romanorum)  who  were  placed  in  conquered  towns,  and 
still  continued  to  be  Roman  citizens.  (See  Art.  Colonia 
Diet.  Gr.  and  Rom.  Ant.,  and  the  authorities  referred  to 
there.) 

(f)  In  relation  to  the  causes  prohatio  ex  lege  ^Ua  Sentia, 
or,  as  it  is  sometimes  termed,  the  anniculi  probatio,  it  is  to 
be  observed  that  the  essential  requisites  of  this  causa  pro- 
batio consisted  in  the  following.  The  Latinus,  his  wife  and 
child,  might  attain  to  the  civitas  when  he  proved  before  the 
magistrate,  that  he  had  married  a  woman  of  a  higher  status 
or  of  one  similar  to  his  own,  and  also  that  there  had  been  born 
from  this  marriage  a  son  who  had  attained  to  a  year  old. 
This  proof  must  be  given  not  only  before  the  magistrate  but 
in  the  presence  of  at  least  seven  witnesses,  and  with  the 
formula  liberorum  qucerendorum  causa.  We  are  indebted 
to  Gains  for  the  certain  itiformution  that  the  lex  jT^lia  was 
the  original  source  of  the  anniculi  probatio.  Before  the 
discovery  of  Gains  no  one  imagined  that  this  lex  j^lia  was 
the  origin  of  this  law  of  the  anniculus.  The  principal  pas- 
sage upon  this  point,  before  the  finding  of  Gains,  was  that 
contained  in  Ulpianus  Frag.  tit.  iii.  de  Latinis  sec.  3  :  "  Lib- 
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eris  jus  Quiritiiim  consequitur  Latinus  qui  minor  triginta 
annorum  manumissionis  tempore  fuit:  nam  lege  Junia 
cautum  est,  ut  si  civem  Romanam  vel  Latinam  uxorem 
duxerit,  testatione  interposita  quod  liberorum  quaerendorum 
causa  uxorem  duxerit,  postea  filio  filiave  nato  natave  et 
anniculo  facto,  possit  apud  prsetorem  vel  praesidem  provincise 
causam  probare  et  fieri  civis  Romanus,  tam  ipse  quam  filius 
filiave  ejus  et  uxor;  scilicet  si  et  ipsa  Latina  sit;  nam  si  uxor 
civis  Romana  sit,  partus  quoque  civis  Romanus  est  ex  sena- 
tus  consulto  quod  auctore  divo  Hadriano  factum  est." 

Notwithstanding  this  fragment  of  Ulpianus,  the  older 
jurists  entertained  great  doubts  upon  the  subject.  By  many 
writers  the  lex  Julia  et  Papia  Poppaea  was  formerly  re- 
garded as  the  origin  of  this  law.  (See  Pithaeus  ad  Collat. 
xvi.  6.  Jac.  Gothfred  ad  leg.  Jul.  et  Pap.  Popp.  c.  9.  in 
Ottothes.  torn.  iii.  p.  218 ;  Schulting  ad  Ulp.  cit.  Heinecc. 
ad,  leg.' Jul.  et  Pap.  Popp.  lib.  ii.  c.  9,  &c.)  Against  this 
manifestly  groundless  opinion  compare  Bethm.  Hollweg. 
"  de  caus.  prob."  p.  30  et  seq.  There  seems  to  be  no  authority 
for  the  opinion  of  Ganz  given  in  his  "  scholien  zum  Gains," 
that  the  lex  ^lia  renewed  or  confirmed,  with  certain 
modifications,  that  which  had  been  passed  by  the  lex  Junia. 
His  idea  is  that  by  the  lex  Junia  slaves  manumitted  by  the 
vindicta  sine  consUlo  became  Latini ;  whilst  the  lex  ^lia 
gave  the  possession  of  freedom  to  those  who  were  manu- 
mitted ex  testamento.  It  is  in  this  way  that  he  endeavours 
to  reconcile  the  doubtful  statement  of  Ulpianus  with  the 
undoubtedly  reliable  one  of  Gains.  At  the  present  time  no 
one  doubts  that  the  anniculi  prohatio  was  introduced  by  the 
lex  Mlia  Sentia.  The  political  reasons  for  this  law  are 
obvious.  The  civil  wars  in  which  Rome  had  been  engaged, 
and  through  which  it  had  lost  so  large  a  part  of  its  population, 
rendered  it  the  policy  of  the  state  to  encourage  marriage  in 
every  possible  way,  so  as  to  fill  up  the  gap  in  its  population. 
(See  Von  Vangerow  Lat.  Jun.  sec.  32.  p.  164  et  seq.  Ganz 
Schol.  p.  77.)  Von  Vangerow  is  the  principal  writer  on  the 
Latini  Juniani. 
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30.  Ideo  autom  in  ijworum  fi\io 
adjecimus  "  si  et  ipse  eJHsdem  condi- 
cionis  sit,"  quia  si  uxor  Latini  civis 
Romana  est,  qui  ex  ea  nascitor  ex 
novo  sonatusconsnlto  quod  auctoro 
divo  Iladriano  factum  est,  civis  Ro- 
mauns  nascitur. 


30.  This  is  tho  reason  why  we  have 
added  "if  their  son  bo  of  the  same 
legal  condition,"  because  if  the  wife 
of  the  Latinus  is  a  Roman  citizen, 
the  child  bom  of  her  is,  according  to 
a  new  senatus-consultum  made  by 
the  authority  of  Emperor  Hadrian, 
by  birth  a  Roman  citizen. 


31.  Hoc  tamen  jus  adipiscendse 
civitatis  Romans  etiamsi  soZi  minores 
f>-iginta  annorum  manumissi  et  Latini 
facti  ex  lege  ^lia  Sentia  habuerunt, 
tamen  postea  senatusconsulto  quod 
Pegaso  et  Pusione  Consulibus  factum 
est,  etia»!  majoribustriginta  annorum 
manumissis  Latinis  factis  concessum 
est. 


31.  Although  those  only  who  being 
less  than  thirty  ye^rs  of  age  had 
been  manumitted  and  become  Latini, 
possessed  under  the  lex  ^lia  Sentia 
this  privilege  of  obtaining  Roman 
citizenship;  yet  subsequently  by  a 
senatus-consultum  made  during  tho 
consulship  of  Pegasus  and  Pusio,  (g) 
it  was  conceded  to  those  who  being 
more  than  thirty  years  of  age  had 
been  manumitted  and  had  become 
Latini. 


(g)  The  senatus-consultum  referred  to  was  passed  in  the 
year  of  Rome  823,  during  the  reign  of  the  Emperor  Ves- 
pasian :  "  Vespasiani  Aug.  temporibus,  Pegaso  et  Pusione 
consulibus  senatus  censuit,"  says  Justinian  in  his  Institutes, 
sec.  5,  de  fidei  hered.  ii.  23. 


32.  Ceterum  etiamsi  anie  decesserit 
Latinus,  qxiam  annicitZi  /ilii  causam 
probarit,  potest  mater  ejus  causam 
probare,  et  sic  et  ipsa  fiet  cives  Ro- 
mana. 


32.  Moreover,  although  the  Lati- 
nus shall  die  before  he  shall  have 
proved  his  suit  in  regard  to  his  son 
of  a  year  old,  still  the  mother  may 
establish  the  point,  and  so  by  this 
means  she  herself  may  become  a 
Roman  citizen. 


33.  \_Restored  hy  Goeschen.']  Lege 
Julia  cautum  est,  ut  Latinus  si  in 
perficiendo  sedificio  Romas  non  minus 
quam  partem  semissariam  patrimonii 
Bui  irapendcrit  jus  Quiritium  conse- 
quatur. 


33.  By  the  lex  Julia  it  is  provided 
that  a  Latinus  may  acquire  the  jus 
Quiritium  if  he  has  expended  upon 
the  completion  of  a  building  in  Rome 
not  less  than  the  half  of  his  patri- 
mony. 


[Lacunae  occur  here :  two  paragraphs  consisting  of  fifteen  lines  are  illegible.] 
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This  gap  may  be  restored  in  substance  according  to  the 
opinion  of  Goesclien,  from  the  fragments  of  Ulpianus,  who 
says,  '*  Navi  Latinus  civitatem  Romanam  accipit,  si  non 
minorem  quam  decern  milium  modiorum  navem  fabricaverit, 
et  Romani  sex  annis  frumentum  portaverit,  ex  edicto  divi 
Claudi." 

"  Militia  jus  quiritium  accipit  Latinus  (si)  inter  vigiles 
Romae  sex  annos  militaverit,  ex  lege  Visellia.  Praeterea  ex 
senatusconsulto  concessum  est  ei,  ut,  si  triennium  inter 
vigiles  militaverit,  jus  Quiritium  consequatur."  (Ulp.  Frag, 
tit.  iii.  sees.  6  &  5.) 

Sec.  6.  By  means  of  a  ship  a  Latinus  gains  the  Roman 
civitas,  if  he  has  built  a  vessel  capable  of  carrying  not  less 
than  10,000  bushels,  and  has  brought  grain  to  Rome  in  it 
for  a  period  of  six  years,  in  accordance  with  an  edict  of 
Claudius.  It  will  be  remembered  that  a  terrible  famine 
prevailed  in  the  reign  of  this  emperor,  who  flourished 
in  the  years  41  to  54  a.d.  This  famine  is  referred  to 
in  the  sacred  writings  :  "  And  in  these  days  came  prophets 
from  Jerusalem  unto  Antioch.  And  there  stood  up  one  of 
them  named  Agabus,  and  signified  by  the  spirit  that  there- 
should  be  great  dearth  throughout  the  world :  which  came 
to  pass  in  the  days  of  Claudius  Ccssar."     (Acts  xi.  27.  28.) 

Sec.  5.  A  Latinus  also  attains  the  jus  Quiritium  by  means 
of  military  service  if  he  has  served  for  six  years  among  the 
vicjiles  at  Rome,  by  the  provisions  of  the  lex  Visellia. 
Moreover,  by  virtue  of  a  senatus-consultum,  the  jus  Quiri- 
tium is  also  conceded  to  him  if  he  has  served  three  years 
successively  among  the  vigiles. 

These  vigiles  according  to  Dion.  Cassius  consisted  of 
seven  cohorts  of  troops,  and  were  instituted  by  Augustus 
for  the  defence  of  the  city.  In  the  time  of  Tacitus  they 
ceased  to  be  considered  as  soldiers,  for  that  writer  takes  no 
notice  of  them  when,  in  enumerating  the  guards  of  Rome, 
he  mentions  three  urban  and  nine  praetorian  cohorts.  (Tac. 
Ann.  iv.  5.  and  Smith's  Gr.  and  Rom.  Ant.  p.  97  h.  1^1  a.) 
These  seven  cohorts  of  watch-soldiers  originally  consisted  of 
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freed-men,  but  afterwards  of  others.  There  was  one  cohort 
for  each  of  the  two  districts  into  which  the  city  was  divided. 
(Tit.  D.  1.  15.  C.  1.  43.  1.  4.  c.  12.  55.) 


35.  Si  quis  alicujus  et  in  bonis  et  35.  But  if  anyone  is  held  in  bonis 


ex  jure  Quiritium  sit,  manumissus,  ab 
eodem  scilicet,  et  Latinus  fieri  poies^ 
et  jus  Quiritium  consequi. 


and  em  jure  Qmritium  by  another,  he 
may,  by  means  of  manumission  from 
the  same  become  both  a  Latinus  and 
attain  to  the  jus  Quiritium. 


36.  Iffon  tamen   civicumque  volenti 
manumittere  licet. 


36.  Still  it    is   not  permitted  to 
everyone  who  pleases  to  manumit. 


37.  Nam  is  qm  in  fraudem  credi- 
torum  vel  in  fraudem  patroni  manu- 
mittit,  nihil  agit,  quia  lex  ^lia  Sen- 
tia  inpedit  libertatem. 

Just.  i.  6. 


37.  For  he  who  manumits  in  order 
to  defraud  his  creditors  (7i)  or  to 
cheat  his  patron  accomplishes  nothing 
because  in  this  case  the  lex  .^Elia 
Sentia  prevents  the  grant  of  freedom. 


Pr, 


1—3. 


(/i)  Uosithei  Interp.  sec.  16.  Lachmann :  Servum  pigneri 
datum  civem  Romanum  facere  debitor  non  potest,  nisi  si 
forte  solvendo  sit. 


38.  Item  eadem  lege  minori  xx 
annorum  domino  non  aliter  manumit- 
tere permittitui",  quam-  si  vindicta 
apnt  consilium  justa  causa  manumis- 
sionis  adprobata  fuerit. 


38.  Also  by  the  same  law  it  is  not 
permitted  a  master  who  is  less  than 
twenty  years  of  age  to  manumit, 
except  by  the  vindicta,  a  legally 
acknowledged  ground  of  manumis- 
sion having  been  approved  by  the 
council. 


Just.  i.  6.  4. 


39.  JustsB  autem  causae  mannmis- 
siouis  sunt :  veluti  si  quis  patrem  aut 
matrem  aut  psedagogum  aut  conlac- 
tancum  manumittat.  Sed  et  illse 
causse,  quas  superius  in  servo  minore 
XXX  annorum  exposuimus,  ad  hunc 
quoque  casum  de  quo  loquimur  ad- 
ferri  possunt.  Item  ex  diverse  ha3 
caM«se,  quas  in  minore  xx  annorum 


39.  But  these  are  legally  acknow- 
ledged grounds  of  manumission  ;  as 
for  example,  if  anyone  manumits  his 
father  or  his  mother,  his  pedagogue, 
{i)  or  his  foster-brother  ;  but  those 
grounds  which  we  liave  set  out  above 
relatively  to  a.  slave  who  is  less  than 
thirty  years  of  age,  may  be  also 
applied  to  this  last  case  of  which  we 
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domino  rettulimua,  porrigi  poseunt  ot       speak ;  so  also,  on  the  otlier  hand, 
ad  servuin  minorcm  xxx  annoi'um.  the  grounds  which  wo  have  presented 

in  relation  to  a  master  who  has  not 
yet  attained  twenty  yeai's  of  age,  may 
be  extended  also  to  the  slave  who  is 
less  than  thirty  years  old.   (/) 

Just.  i.  6. 

(i)  Pcsdagogus :  this  was  a  slave  who  exercised  the  over- 
sight of  children.  With  the  Romans  as  with  the  Greeks 
his  duty  was  *'  rather  to  guard  from  evil,  both  physical  and 
moral,  than  to  communicate  instruction,  to  cultivate  the 
minds,  or  to  impart  accomplishments."  Uljuan  contrasts 
the  psedagogus  with  the  person  who  had  charge  of  the 
education  of  a  youth  properly  so  called  :  he  says,  "  si  collac- 
taneus,  si  educator,  ?,\  pcedagogus  ipsius,  &c.  (L.  13.  D.  40. 
2;  1.  35.  D.  40.  5 ;  1.  15.  sec.  16.  D.  47.  10.) 

(J)  Theophilus  in  his  paraphrase  on  the  Institutes  of 
Justinian  explains  the  grounds  upon  which  a  minor  of  less 
than  twenty  years  may  manumit  his  father  and  his  mother. 
He  supposes  the  case  of  a  father,  a  mother  and  son  being- 
slaves  and  under  the  same  potestas.  The  owner  frees  the 
son  and  institutes  him  as  his  heir,  by  which  means  the 
father  and  the  mother  of  the  instituted  slave  are  brought 
under  the  son's  potestas ;  in  this  case  the  minor  was  permitted 
to  manumit,  although  under  twenty  years  of  age.  Theo- 
philus says,  the  son  would  not  wish  to  see  his  parents  dis- 
graced by  continuing  in  a  state  of  slavery  whilst  he  was 
himself  free.  He  also  mentions  the  following-  cases.  A 
man  becomes  enamoured  of  his  slave,  and  has  by  her  a  son  or  a 
daughter.  Such  children  following  the  condition  of  their 
mother  were  slaves  in  accordance  with  the  principle  partus 
sequitur  ventrem.  The  son  or  the  daughter  being  still  in 
slavery,  might  come,  upon  the  death  of  the  father,  under  the 
potestas  of  their  own  brother.  It  was  a  legal  ground  to  say — 
"  He  is  my  natural  brother,  or  she  is  my  natural  sister."  As  a 
valid  ground  aman  might  say  that  the  slave  was  hispcedaxjogvs 
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his  educator,  his  nurse,  his  ahimnvs,  (»r  liis  collactaneus, 
or  that  he  wished  to  manumit  his  slave  " procuratoris  ha- 
hendi  gratia."  Justinian  required  that  a  slave  when  eman- 
cipated with  a  view  to  his  being  appointed  as  a  procurator 
should  be  at  least  seventeen  years  of  age.  A  procurator 
below  that  age  could  not  represent  his  principal  in  any 
action.  Ulpian  says,  "  minor  annis  decern  et  septem,  pro- 
hibet  postulare,  quia  moderatam  banc  a^tatem  ratus  est  ad 
procedendum  in  publicam."  (L.  1.  s.  3.  de  postulando  D.  1 . 
l.Tlieophilus  lib.  i.  tit.  6.  sec.  5.) 

In  another  passage  Ulpian  says  that  a  minor  to  be  a  pro- 
curator must  be  decern  et  octo  annis.  This  passage  may  be 
reconciled  with  what  is  said  in  the  Institutes  by  under- 
standing him  to  mean,  that  the  min<jr  must  have  entered 
upon  his  eighteenth  year.  A  master  who  manumitted  his 
slave  for  the  purpose  of  matrimony  must  marry  her  within 
six  months.  "  Si  collactaneus,  si  educator,  si  psedagogus 
ipsius,  si  nutrix,  vel  filius  filiave  cujus  eorum,  vel  alumnus, 
vel  capsarius,  id  est  qui  portat  libros,  vel  si  in  hoc  manumitta- 
tur,ut  procurator  sit  dummodo  non  minor  annis  decem  et  octo 
sit ;  prseterea  et  illud  exigitur,  ut  non  utique  unum  servum 
habeat,  qui  manumittit.  Item  si  matrimonii  causa  virgo  vel 
mulier  manumittatur,  exacto  prius  jure  jurando,  ut  intra  sex 
menses  uxorem  eam  duci  oporteat,  ita  enim  Senatus  cen- 
suit."  (L.  13.  de  mann.  vind.  D.  40.  2.  Wlistermann's  note, 
i.  on  Theoph.  p.  81.) 

Justinian  modified  the  law  in  relation  to  a  minor  of 
less  than  twenty  years  of  age  by  permitting  him  to  manumit 
by  testament  as  well  as  by  the  vindicta.  (Just.  lib.  1 .  tit. 
vi.  s.  7.)  A  further  alteration  of  the  lex  JElia  Sentia  was 
made  by  Justinian  in  the  Novellae  about  nine  years  after- 
wards. When  the  minor  attained  to  fourteen  years  of  age 
he  had  the  testamenti  factio  and  from  that  age  he  could 
manumit  his  slave.  The  Emperor  says,  "  Sancimus  ut 
licentia  pateat  minoribus  in  ipso  tempore,  in  quo  ipsis  de 
reliqua  eorum  substantia  disponere  permittitur,  etiam  servos 
suos  in  ultimis  voluntatibus  manumittere."     (Nov.  119.  2.) 
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40.  Cum  orp;o  cortus  modus  manu- 
mittcndi  minoribus  xx  annorum  do- 
minis  per  legem  ^liam  Seutiam  con- 
stitutus  sit,  evcnit,  ut  quixim  annos 
astatis  cxijleverit,  licet  testamentum 
facere  possit,  et  in  eo  heredem  sibi 
instituere  legataquo  rcliuquere  possit. 
tamen,  si  adhuc  minor  sit  annorum 
XX,  libertatem  servo  dare  non  potest. 


40.  Sinco  then  a  certain  mode  of 
enfranchisement  is  established  by  the 
lex  .iElia  Sentia  for  those  owners  who 
are  less  tliaii  twenty  years  of  age, 
it  comes  to  pass  that  he  who  has  com- 
pleted his  fourteenth  year  may  exer- 
cise the  testamenti  f actio,  (fc)  institute 
an  heir,  and  bequeath  legacies,  yet  if 
he  be  less  than  twenty  years  of  age, 
he  cannot  give  freedom  to  a  slave.- 


Just.  i.  6.  7. 

(k)   Testamentum  facere.    The  expression  testamenti  f actio 
has  three  meanings.     1.  Competency  to  make  a  testament, 
which  is  called  testamenti  factio  activa.     2.  Competency  to 
take  property  by  virtue  of  a  testament ;   this  is  termed  testa- 
menti f  actio  passiva.     3.  Competency  to  become  a  witness 
to  a  testament.     Amonirst  those  who  could  not  make  a  tes- 
tament  or  will  under  the  Roman  law  were  minors,  lunatics, 
prodigals,  and  deaf  and  dumb  persons.     Those   who  were 
only  deaf  or  only  dumb  might  make  a  will   or  testament. 
Children,   however,  had   no  power  to  make  a  will  except 
in  relation  to  their  so-called  pecullum  castrense,  or  quasi 
castrense.     Augustus,  Nerva  and  Trajan  allowed  fiUi  fam. 
to  bequeath  their  peculinm  castrense,  but   only  whilst  on 
active  service.     Hadrian  allowed  the  same  privilege  to  vete- 
rani  fHiifani.     Children  had  no  power  to  dispose  of  their 
peculium  adventicium,  nor  to  make  a  donatio  mortis  causa. 
The  latter  could  be  made,  and  the  pecullum  profecticium, 
bequeathed  upon  obtaining  the  assent  of  the  pater  famllias . 
The  competency  must  exist  at  the  time  of  the  making  of  the 
will  or  it  would  be  invalid.     If  the  person  making  a  will 
had  the    testamenti  factio  at    the    time  of    its   execution, 
although  he  might  subsequently  lose  his  qualification,  the 
will  was  still  valid.     This  was  the  law   except  wlien  the 
testamenti  factio  was  lost  by  a  capitis  deniinutio.     This,  to 
use  an  old  phrase,  ransacked  the  will.     The  reason   of  this 
was,  because  it  was  not  possible  for  ajilius  familias  to  die 
testate.     Many  passages  might  be  quoted  to  explain  and 
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illustrate  the  Roman  idea  of  tlic  testamcnti  f actio.  The  fol- 
lowing should  be  remembered.  Gains  says — "si  qua3ramus, 
an  valeat  testamentum,  imjDrimis  animadyertere  debeamus, 
an  is,  qui  id  fecerit,  habuerit  testamenti  factionem."  Some 
persons  are  said  to  have  the  testamenti  factio  although  they 
may  not  be  able  to  make  a  will ;  they  have  it  passiva. 
Thus,  Pomponius  and  Marcellus  say — "  Filius  familias,  et 
servus  alienus,  et  surdus  testamenti  factionem  habere  dicun- 
tur;  licet  enim  testamentum  facere  non  possunt,  attamen 
ex  testamento  vel  sibi,  vel  aliis  acquirere  possunt.  Mar- 
cellus notat ;  furiosus  quoque  testamenti  factionem  habet, 
licet  testamentum  facere  non  potest.  Ideo  autem  habet 
testamenti  factionem,  quia  potest  sibi  acquirere  legatum  vel 
fideicommissum ;  nam  etiam  eompotibus  mentis  personales 
actiones  etiam  ignorantibus  acquiruntur."  Ulpian  says, 
"Heredes  institui  possunt,  qui  testamenti  factionem  cum 
testatore  habent,"  In  the  Institutes  it  is  said  ;  "  Testes 
adhiberi  possunt  ii,  cum  quibus  testamenti  factio  est."  (Gains 
ii.  114;  1.  16  "qui  test.  fac.  possunt,"  D.  28.  1  ;  Ulp.  Frag. 
22.  i;  Inst.  Just.  ii.  10;  Moehler  190.  191  ;  Von  Vangerow 
Pandecten,  vol  ii.  pp.  83  et  seq.) 

41.    Et    quamvis   Latinum  facere  41.  And  although  a  master  less  than 

velit  minor  xx  annorum  dorainus,  twenty  years  of  age  wish  to  make  a 
taraen  nihilominus  debet  aput  con-  Latinus,  yet  nevertheless  he  ought  to 
silium  causam  probare,  et  ita  postea  show  good  reason  for  doing  so  before 
inter  amicos  manumittere.  the  council,  and  afterwards  to  manu- 

mit in  the  presence  of  his  friends. 


42.  Praeterea  lege  Furia  Caninia  42.  Moreover  by  the  lex  Furia  (Z) 

certus  modus  constitutns  est  in  sei-vis       Caninia  a  certain  rule  is  established 
testamento  manumittendis.  for  the  manumission  of  slaves  by  tes- 

tament. 

Just.  i.  7. 


(Z)  The  lex  Furia  (sive  Fusia)  Caninia  passed  in  the  year 
761  A.u.c.  or  8  a.d.,  four  years  after  the  lex  yElia  Sentia. 
(Suet.  Aug.  40.)       The  next  section  contains  an  important 
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extract  from  this  lex.  1"he  law  was  repealed  by  Justinian 
after  having  been  in  operation  about  500  years.  (Ulp. 
Frag.  i.  sec.  24,  tit.  i.  de  1.  Furia  Caninia  sublata,  i.  7.) 

The  tendency  of  the  lex  Furia  Caninia.  like  that  of 
the  lex  iElia  Sentia,  was  to  prevent  the  immoderate  manu- 
mission of  slaves.  It  permitted  manumission  by  means  of 
a  will,  with  certain  limitations,  according  to  the  number  of 
slaves  owned.  It  did  not  allow  in  any  case  more  than  one 
hundred  slaves  to  be  manumitted  by  testament.  As  its 
provisions  only  applied  to  cases  where  a  man  had  more  than 
two  slaves,  the  owner  of  one  slave  was  not  affected  by  this 
lex.  The  slaves  must  be  named,  and  the  scale  by  which 
the  manumission  was  fixed  was  a  half,  one-third,  one-fourth 
and  one-fifth  of  the  whole  number  that  the  testator  possessed. 
It  was  about  the  year  7  a.d.  that  this  lex  was  passed  and 
several  senatus-consulta  were  subsequently  made  to  prevent 
its  evasion.  Many  Roman  citizens,  in  order  to  have  a 
crowd  of  freedmen  at  their  funerals,  and  to  gratify  their 
vanity,  or  to  make  a  parade  of  their  benevolence,  gave 
freedom  to  those  whom  they  could  no  longer  personally 
hold  in  bondage.  (Sueton.  Oct.  40.  Cod.  5.  tit.  iii  "  de  lege 
Fus.  Can.  tollenda,"  Art.  Manumissio  Diet.  Gr.  and  Rom. 
Ant.  p.  596;  Sandars'  Just.  pp.  106,  107 ;  Cumin's  Manual, 

p.  19.) 

Ulpian  explains  this  lex  as  follows :  "  Lex  Furia  Caninia 

jubet  testamento  ex  tribus  servis  non  plures  quam  duos 
manumitti ;  et  usque  ad  decem  dimidiam  partem  manu- 
mittere  concedit ;  a  decem  usque  ad  triginta  tertiam  partem, 
ut  tamen  adhuc  quinque  manumittere  liceat  a^que  ut  ex 
priori  numero  ;  a  triginta  usque  ad  centum  quartam  partem 
seque  ut  decem  ex  superiori  numero  liberari  possint,  a  cen- 
tum usque  ad  quingentos  partem  quintam  similiter  ut  ex 
antecedenti  numero  viginti  quinque  possint  fieri  liberi  et  de- 
nique  praecipit  ne  plures  omnino  quam  centum  ex  cujusquam 
testamento  liberi  fiant.  Eadem  lex  cavet,  ut  lihertates  servis 
testamento  nominatiju  dentur."  (Ulp-  Frag.  tit.  i.  de 
libertis,  sees.  24,  25.) 
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43.  Nam  ei  qui  plures  quam  duos 
neque  plures  quam  decern  servos  ha- 
bebit,  usque  ad  partem  dimidiam  ejus 
numeri  mauumitLere  pcrmittitur.  Ei 
vero  qui  plures  quam  x  neque  plures 
quam  xxx  servos  habebit,  usque  ad 
tertiam  partem  ejus  numeri  manu- 
mitterc  permittitur.  At  ei  qui  plures 
quam  xxx,  neque  plures  quam  centum 
habebit,  usque  ad  partem  quartam 
tnanv/mittere  pcrtnittitiir,  nee  latior 
licentia  datur.  Novissime  ei  qui 
plures  quam  c  habebit,  nee  plures 
quam  D,  amplius  non  permittitur, 
quam  ut  quintam  partem,  neque 
plures  manumittat.  Sed  praescribit 
lex,  ne  cui  plures  mauumittere  liceat 
quam  C  igitiir  si  quis  unum  servum 
omnino  aut  duos  habet,  de  eo  kac  lege 
nihil  cautu7n  est;  et  ideo  liberam 
habet  potestatera  manumittendi. 


43.  He  who  shall  have  above  two 
and  not  more  than  ten  slaves  is  per- 
mitted to  manumit  them  to  the  extent 
of  One  half;  he  who  shall  have  more 
than  ten  and  not  above  thirty  is  per- 
mitted to  manumit  them  to  the  extent 
of  one  third ;  but  he  who  shall  have 
more  than  thirty  and  not  more  than 
one  hundred  may  enfranchise  up 
to  one  fourth  part,  but  not  extend 
his  indulgence  further ;  lastly,  he 
who  shall  have  more  than  a  hun- 
dred and  not  more  than  five  hun- 
dred may  manumit  a  fifth  part  of 
them,  but  not  more.  But  tliis  law 
provides,  that  no  one  shall  manumit 
more  than  one  hundred  slaves;  on 
the  other  hand,  if  auy  one  has  only 
one  or  two  slaves,  no  provision  is 
made  in  this  law  for  such  a  case ;  (w) 
and  thus  .the  owner  has  free  power  of 
manumission. 


(m)  Goeschen  says,  "  Tale  quid  reqiiirere  sententiam  vide- 


tur :  de  eo  liac'  lege  nihil  cautum  est." 

44.  Ac  nee  ad  eos  quidern  omnino 
haec  lex  pertinet,  qui  sine  tostnmento 
manumittunt.  Itaque  licet  iis,  qui 
vindicta  aut  ccnsu  ^^uLJateramicos 
manumittunt,  totam  familiam  suam 
liberare,  scilicet  si  alia  causa  non  in- 
pediat  libertatem. 


41.  This  law  docs  not  apply  at  all 
to  those  who  are  enfranchised  other- 
wise than  by  testament.  It  is  per- 
mitted therefore  to  those  who  manu- 
mit by  the  vindida,  or  by  the  censics, 
or  among  friends,  to  free  all  their 
slaves,  provided  there  is  no  other  im- 
pediment to  their  freedom,  (w) 

(n)  In  the  instances  of  manumission  previously  mentioned 
the  interest  of  the  master  was  a  guarantee  for  his  not  ex- 
ceeding the  prescrihed  legal  limit  of  manumissions.  It  is, 
however,  obvious  that  this  guarantee  did  not  exist  in  the 
case  of  manumission  by  testament.  Sometimes  a  testator 
would,  in  his  testament,  manumit  the  slave  of  his  legatee. 
Paiilus  says,  "  Icgatorius  non  est  com])ellendus,  ut  manu- 
mittat, quoniam  toties  secundum  voluntatem  testatoris  facere 
compellitur,  quotios  contra  legem  nihil  est  futurum."  (L.  37. 
decond.  D.  35.  I.) 
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45.  Seel  qnod  do  numero  servomra 
testamento  manumittendoiiim  dixi- 
mus,  ita  iutelliyc'ra?(s,  ut  ex  eo  nmn- 
erOj  ex  quo  dimidia  aut  tertia  aut 
quarta  ant  quinta  pars  liberari  iMtest 
utique,  tot  mam(,mittere  liceaf,  quot 
ex  antecedenti  numero  licuit.  Et 
hoc  ipsa  lege  provisum  est.  Erat 
enim  sane  absnrdum,'ut  x  servorum 
domino  quiuque  liberare  liceret,  quia 
usque  ad  dimidiam  partem  ex  eo  nu- 
mero manuniittere  ei  conceditur,  ul- 
terius  autem  xii  servos  habenti  non 
pliu'es  liceret  manumiitere  quam  iiii. 
At  cis  qui  plures  quam  x  neque     .     . 


45.  But  what  wo  have  said  in  re- 
gard to  the  number  of  slaves  that  one 
may  manumit  by  testament,  is  to  be 
so  understood  that  out  of  that  number 
from  which  the  half,  the  third-part, 
the  fourth,  the  fifth  may  be  freed,  at 
all  events  it  was  permitted  to  manu- 
mit as  many  as  are  allowed  by  the  pre- 
ceding number,  and  this  is  provided 
by  the  law  itself:  for  it  was. truly 
absm-d,  that  the  master  of  ten  slaves 
should  be'  permitted  to  enfranchise 
five,  because  it  is  conceded  to  him  to 
manumit  to  the  extent  of  one  half; 
while  on  the  other  hand  the  owner 
of  a  dozen  slaves  should  not  bo  per- 
mitted  to  manumit  more  than  four. 
But  those  who  above  ten  and  not  .  . 
.      .      .    (0) 


(o)  A  lacuna  occurs  here  in  the  MS.,  and  about  twenty- 
four  lines  are  missing.  It  is  proposed  to  fill  this  gap  up  from 
Gai.  Epit.  i.  2.  sec,  2,  haec  exhibit :  "  Nam  si  aliquis  tes- 
tamento plures  manuniittere  voluerit,  quam  quot  continet 
numerus  supra  scriptus,  ordo  servandus  est :  ut  illis  tantum 
libertas  valeat,  qui  prius  manumissi  sunt,  usque  ad  ilium 
numerum,  quem  explanatio  continet  superius  comprehensa ; 
qui  vero  postea  supra  constitutum  numerum  manumissi 
leguntur  in  servitute  eos  certum  est  permanere.  Quodsi 
non  nominatim  servi  vel  ancillae  in  testamento  manumit- 
tantur,  sed  confuse  onines  servos  suos  vel  ancillas  is,  qui 
testamentum  facit,  liberos  facere  voluerit,  nulli  penitus  firma 
esse  jubetur  hoc  ordine  data  libertas.  Sed  omnes  in  servile 
condicione,  qui  hoc  ordine  manumissi  sunt,  permanebunt." 
For  if  anyone  would  manumit  by  testament  more  than  the 
number  above  mentioned,  the  following  order  must  be  ob- 
served :  that  only  those  are  to  enjoy  liberty  who  are  first 
manumitted,  till  the  number  reaches  that  already  mentioned ; 
all  remainino-  over  and  above  this  number  without  doubt 
remain  in  slavery.  If  however  male  and  female  slaves  in  a 
body  are  declared  free  by  testament,    without  mentioning 
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their  names,  the  testator  having  declared  his  wish  to  free 
all  his  slaves  Avithout  specially  denoting  them  {confuse)  in 
such  a  case  not  a  single  one  shall  attain  to  freedom,  but  all 
thus  declared  free  shall  remain  in  slavery.  (Cf.  Gai.i.  139. 
ii.  239;  Ulp.  i.  24  25.) 


46.  Nam  ot  si  testamento  scriptis 
in  orbem  servis  libertas  data  sit,  quia 
nullus  ordo  manumissionis  invenitur, 
nulli  liberi  orunt;  quia  lex  Furia 
Caninia  qua3  in  fraudem  ejus  facta 
siut  rescuidit.  Suut  etiam  specialia 
senatusconsulta,  quibus  rescissa  sunt 
ca  qua3  in  fraudem  ejus  legis  excogi- 
tata  sunt. 


46.  For  also,  if  in  a  testament, 
freedom  bo  given  to  slaves  their 
names  being  written  in  a  circle,  since 
no  oi*der  of  manumission  can  bo  dis- 
covered, none  will  be  freo  (p)  be- 
cause the  lex  Fm'ia  Caninia  rescinds 
that  which  is  done  with  a  view  to  its 
evasion :  there  arc  also  special  scna- 
tus-consulta  by  which  those  things 
are  rescinded  which  contemplate  an 
evasion  of  that  law. 


(p)  The  reason  of  this  is  because  one  cannot  ascertain  in 
a  circle,  or,  as  it  is  termed,  in  a  "  round  robin,"  whose  name 
is  intended  to  come  first  and  whose  to  come  last.  It  is 
however  a  general  rule  of  Roman  law  that  in  all  cases  of 
doubt  you  must  lean  to  the  side  of  freedom. 


47.  In  summa  sciendum  est,  cum 
lege  iElia  Sentia  cautum  sit,  ut  qui 
creditonim  fraudandormn  causa  ma- 
ntmaissi  sint  liberi  non  fiant,  etiam 
hoc  ad  peregrines  pcrtiuero  (scnatus 
ita  censuit  ex  auctoritatc  Iladriuiii) ; 
cetera  vero  jura  ejus  Icgis  ad  pcre- 
grinos  non  pertinerc. 


47^  In  fine  it  must  bo  observed 
that  it  is  provided  by  the  lex  ^lia 
Sentia,  that  those  who  arc  manu- 
mitted for  the  sake  of  defrauding 
creditors,  do  not  become  free :  this 
rule  of  law  also  applies  to  the  pere- 
griiii  as  the  Senate  on  the  authority 
of  Hadrian  has  determined ;  but  the 
other  rules  established  by  this  lex  do 
not  relate  to  the  peregrini. 


48.  Scquitur  de  jure  personarum 
alia  divisio.  Nam  quoodam  persona) 
Bui  juris  sunt,  qua;dam  alieuo  juri 
Buiit  subjectu). 


48.  We  now  come  to  another  divi- 
sion relative  to  the  rights  of  persons : 
(5)  for  some  persons  are  su,i  juris  (r) 
some  are  subjected  aliciio  juri. 


Jos  I. 
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((j)  Persona,  or  legal  personality,  is  that  attribute  in  a  man 
which  renders  him  capable  of  the  enjoyment  of  rights.  As 
a  proof  that  this  notion  of  person  is  used  in  Roman  law  in 
a  purely  technical  sense,  the  following  maxims  should  be 
remembered  umis  homo  plures  sustinere  potest  personas. 
Again,  on  the  other  hand,  plures  Jiomines  unam  sustinere 
possunt  personam.     (See  M'dhlenbruch  Instit.  sec.  49.) 

The    idea    contained    in    the    word  persona    is    one    of 
the  greatest  importance  in   Roman  law.     A  slave,  for  in- 
stance, is  a  nullity  in  law  because  he  has  no  persona.  Every 
persotia  has  a  status  or  caput.     The  idea  of  persona  also 
attached  in  a  peculiar  manner  to  the  inheritance.     Before 
the  heir  entered  the  hereditasjacens  was  a  person  and  had 
personal  rights,  and  a  curator  was  even  appointed  to  protect 
it.    In  Roman  law  children  who  are  born  dead  are  regarded 
as  never  having  existed,  consequently  they  have  no  persona. 
The    Roman    lawyers  in  medical  questions  followed  Hip- 
pocrates— by    far    the    greatest   authority    of    antiquity    in 
such  matters.      Christianity  destroyed  the  old  doctrine  of 
monsters,  and  it  was  held  that  a  thing  born  of  a  woman 
must  have  a  soul.      As  far  as  its  own  interests  are  con- 
cerned the  child  in  utero  is  considered  as  living,  but  not 
for  the  interests  of  third  persons.     When  a  man  is  born  of 
a  legitimate  marriage  his  existence  dates  from  his  very  con- 
ception, if  illegitimately  born  his  existence  dates  from  his 
birth.     Persons  were  not  considered  to  have  full  intellect, 
until  they  had  attained  twenty-five  years  of  age.     Before 
this  time,  for  some  purposes  they  had  what  was  termed 
venia  cstatis,  or  as  it  might  be  rendered  the  grace  or  favour 
of  age.     The  Judges  seem  to  have  granted  this  grace  on 
account  of  the  inconvenience  in  some  instances  of  so  late  a 
majority.     (Lord  Mackenzie,  pp.  67  and  68.) 

(r)  Sui  juris  fieri  I's,  ec[m\^\e\\t  io  in  suam  tutelam  et  in 
suam  potestatem  pervenire.  (L.  50.  pr.  sec.  4.  D.  32.)  A 
man  who  has  no  ancestors  living  to  exercise  the  j^otestas 
over  him  is  sui  juris.  A  man  to  whom  a  tutor  or  guardian 
was  given  must  be  67// /w/i6'.     The  tutor  fills  up  as  it  were 
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the  gap  wliich  minority  makes  in  the  persona,  of  a  man  en- 
titled to  be  in  his  own  potestas.  Adult  age  commenced  for 
females  at  twelve  years  of  age,  for  males  at  fourteen.  The 
Hindoos  have  made  it  a  religious  obligation  that  children 
should  marry  at  this  age;  but  after  the  marriage  the  woman 
frequently  returns  for  a  year  to  her  friends  before  the  con- 
summation of  the  nuptials,  and  there  seems  to  be  little  or 
no  doubt  that  the  Hindoo  and  Roman  law  proceeded  from 
the  same  source.  A  person  is  said  to  be  sui  juris  when 
he  is  subjected  to  no  private  or  family  power.  Such  per- 
sons are  termed  either  patres  familiarum  or  matres  famili- 
arum,  since  they  may  have  others  under  their  j)otestas. 
Sometimes  such  a  person  is  said  to  be  caput  liberum  (sec.  1. 
i.  de  tut.  i.  13)  or  sui  arhitrii  (1.  22.  Dig.  de  ritu  nupt. 
23.  2).     (See  Miihlenbruch's  Inst.  sec.  63.  pp.  99,  91.) 


49.  Sed  rusus  earum  personarum, 
qua)  alieno  juii  subjecta)  sunt,  alias 
in  potestate,  alias  in  manu,  ali^  in 
mancipio  sunt. 


49.  But  again  of  those  persons  who 
are  subjected  alieno  juri,  some  are 
under  the  potestas,  some  in  manu, 
others  in  tnoMcipio. 


50.  Videamus  nunc  de  iis  quae  ali- 
eno j  mi  subjectcc  sint:  si  cognoveri- 
mus  quae  ista)  personas  sint,  simul 
intellegemus  quae  sui  jui'is  sint. 


50.  Let  us  now  consider  those  who 
are  subjected  alieno  juri,  for  if  we 
have  ascertained  who  these  are  wc 
shall  at  the  same  time  discover  those 

who  are  sici  juris. 


51.  Ac  prius  dispiciamus  de  iis  qui 
in  aliena  potestate  sunt. 


51.  And  first  let  us  treat  of  those 
who  are  under  the  poiesias  of  another. 


Just.  i.  8. 


52.  In  potestate  itaque  sunt  scrvi 
dominorum.  Quae  quidem  potestas 
juris  gentium  est:  nam  aput  omnes 
I)era)que  gentes  animadvertere  pos- 
sumus  domiuis  in  servos  vitae  necis- 
que  potestatcm  esse.  Etquo(7cumque 
per  servum  adquiritur,  id  domino 
adquiritur. 


52.  Now  slaves  are  under  the pofes- 
tas  of  their  masters  which  potestas  is 
dcnved  from  the  jus  (jentium,  for 
among  all  nations  without  distinction 
it  may  be  observed  that  masters  have 
the  poAvcr  of  life  and  death  over 
their  slaves,  and  also  whatever  is 
acquired  by  the  slave  belongs  to  his 
master,  (s) 


Just.  i.  8.  1. 
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(i)  By  the  lex  Cornelia  (b.  c.  82)  killing  a  slave  was 
punishable  as  homicide,  and  by  the  lex  Petronica  (1.  11.  s. 
2.  Dig.  ad  leg.  Corn.  48.  8)  a  master  was  forbidden  "  suo 
arbitrio  "  to  expose  a  slave  to  fight  with  wild  beasts.  Sub- 
sequent legislation  still  further  restrained  the  power  of  the 
master.    (Confer.  C.  9.  14.  and  ad  legem  Aquilam,  D.  9.  2.) 


53.  Sed  hoc  tempore  ncquo  civilius 
Romanis,  nee  ullis  aliis  hominibns  qui 
sub  imperio  populi  Romani  sunt,  licet 
supra  modum  et  sine  causa  in  servos 
suos  ssBvire.  Nam  ex  constitutione 
sacratissimi  Iny^eratoris Antonini  qui 
sine  causa  servum  suum  Occident, 
uon  minus  teneri  jubetur,  quam  qui 
alienum  servum  occiderit.  Sed  et 
major  quoque  asperitas  domiuorum 
per  ejusdem  Principis  constitutionem 
coercetur.  Nam  consultus  a  quibus- 
dam  Prsesidibus  pro\anciarum  de  his 
scrvis,  qui  ad  fana  deorum  vel  ad  sta- 
tuas  Priucipum  confugiunt,  pra3cepit, 
ut  si  intolerabilis  ■v'ideatur  dominorum 
sa)\'itiaj  cogantur  servos  suos  vendere. 
Et  utrumque  recte  fit;  male  enim 
nostro  jure  uti  non  debemus :  qua  ra- 
tione  ct  prodigis  interdicitur  bonorum 
suorum  admioistratio. 


Just. 


53.  But  at  the  present  day  neither 
Roman  citizens,  nor  any  other  per- 
sons under  the  dominion  of  the  Roman 
people  dare  punish  their  slaves  with 
excess  and  without  legally  recognized 
ground  (sine  causa) :  for  by  a  consti- 
tution of  the  most  sacred  Emperor  (t) 
Antoninus,  he  who  without  cause  kills 
his  slave,  is  liable  in  the  same  manner 
as  one  who  has  killed  the  slave  of  an- 
other. But  also  excessive  harshness 
of  masters  is  restrained  by  a  consti- 
tution of  the  same  emperor.  For, 
when  consulted  by  certain  governors 
of  provinces  concerning  those  slaves, 
who  fly  for  refuge  to  places  dedicated 
to  the  Gods,  or  to  the  statues  of  the 
Emperors,  he  decided  that  if  the  seve- 
rity of  masters  should  appear  to  be 
beyond  bounds,  they  might  be  com- 
pelled to  sell  their  slaves :  and  both 
modifications  of  the  rule  are  good, 
for  we  ought  not  to  make  a  bad  use 
of  our  right.  In  accordance  with 
which  principle  also  the  management 
of  their  property  is  prohibited  to 
spendthrifts,  (prodigis)  (u) 

8.  2. 

In  the  second 


(t)  Sacratissimi  Imperatoris  Antonini. 
commentary  of  Gains,  Antonine  is  called  divus  Antoninus, 
as  all  those  who  have  preceded  him  are  called.  In  this 
place  the  epithet  "  most  sacred  Emperor  Antoninus"  has 
led  to  the  supposition  that  Gaius  wrote  the  first  commen- 
tary of  his  Institutes  towards  the  close  of  the  reign  of  Anto- 
ninus, and  that  Antoninus  was  dead  when  he  wrote  the 
second  book  of  this  valuable  work. 


+ 
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(w)  This  section  is  worthy  of  attention  as  it  clearly  shows 
that  masters  were  to  treat  their  slaves  with  consideration  and 
mercy.  Slaves  were  not  to  be  punished  sine  causa — that  is 
without  some  good  grounds  "-legihus  cognitaJ'  The  father 
and  the  master  under  the  Roman  law  had  the  jus  vitcs  et 
necis  over  both  children  and  slaves,  but  it  was  a  power  rarely 
exercised,  and  rather  possessed  in  terrorem  than  actually 
employed.  As  the  Jews  had  their  cities  of  refuge  for  the  man- 
slayer,  so  had  the  Romans  a  shelter  for  the  slave  from  the  rage 
and  fury  of  an  incensed  master.  The  slave  as  the  text  proves 
might  resort  for  protection  ad  fana  deorum  or  ad  statuas 
j)rincipum,  or  the  law  stepped  in  and  compelled  the  original 
master  to  sell  his  slave.  The  Roman  law  of  slavery  ever 
regarded  the  amelioration  of  the  unhappy  serfs  condition 
and  cast  a  longing  eye  to  freedom  as  the  normal  and  pro])er 
condition  of  all  mankind.  What  a  reproach  is  this  upon 
the  conduct  of  those  who,  under  the  pretext  of  martial  law, 
have  so  recently  in  the  island  of  Jamaica  punished  freed 
blacks  in  a  manner  that  must  be  pronounced  as  an  outrage 
upon  all  law  human  and  divine.  A  voice  of  stern  repro- 
bation against  such  worse  than  brutal  cruelties,  reaches  us 
from  the  heathen  but  withal  humane  and  philosophic  age  of 
the  Antonines. 


54.  Ccterum  cum  ajjut  civcs  Ro- 
manoB  duplex  sit  dominium,  (nam  vel 
iu  bonis  vcl  ex  jure  Quii'itium  vol  ex 
utroque  juri  cujusquc  servus  esse  in- 
tellogitur),  ita  dcmum  servum  in  po- 
testato  domini  esse  dicemus,  si  in 
bonis  ejus  sit,  ctiamsi  simul  ex  jure 
Quii'itium  ejusdem  uon  sit,  nam  qui 
nudum  jus  Quiritium  in  servo  liabet, 
ispotestatem  habere  non  intellegitur. 


54.  Moreover,  since  with  Roman 
citizens  dominium  is  of  a  two-fold 
character,  a  slave  is  regarded  as 
held  cither  lE/i  Z)o?ws  or  ex  jure  Quiri- 
tium ;  or  according  to  both  the  jus 
gentium  and  the  jws  civile.  Thus  we 
say  that  a  slave  is  under  the  potcstas 
of  his  master  when  he  is  hold  in  bonis, 
oven  though  he  is  not  held  at  the 
same  time  ex  jure  Quiritiu/)n,  for  he 
who  has  the  mere  jus  Quiritium  in 
his  slave,  is  not  understood  to  possess 
the  potestas.  (v) 


(y)  Nudum  jus  Quiritium.     This  resembled  our  so-called 
"  legal  estate,"  as  contrasted  with   the  "  equitable  estate." 
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If  a  Roman  had  both  the  legal  and  cqnita))le  estates  in  a 
slave,  that  slave  was  under  the  potestas  of  the  owner.  If  he 
liad  the  "  equitable  estate,"  the  slave  was  still  under  the 
potestas  of  the  equitable  owner ;  but  if  the  mere  "  legal 
estate"  was  in  the  master  {nudum  jus  Quiritium)  then 
according  to  Gains  the  slave  was  not  under  the  potestas  of 
the  mere  legal  owner. 

55.  Item  in  potestatc  nostra  sunt  55.  Also  our  children  begotten  in 

liberi  nostri  quos  justis  nuptiis  pro-  lawful  mamage,  (jicstis  nioptiis,)  arc 

creavimus.     Quod  jus  proprium  civi-  under  our  potestas,  which  right  l^jus) 

nm  Romauorun  est.     Fore  enim  nulli  is  peculiar  to  the  Roman  people ;   for 

alii  sunt  homines,  qui  talem  in  filios  scarcely  any  other  people  have  such 

snos  habent  potestatcm,  qualcm  nos  a  potestas  over  their  children  as  wc 

liaberaus.      Idquc   divws   Iladi-ianns  have.     This  also  has  Hadrian  (divus) 

odicto  quod  proposuit  do  his,  qui  sibi  declared  in  an  edict,  which  he   pro- 

libcrisquc  suis  ab  oo  oivitatcm  Ro-  pounded  in  regard  to  those  who  sought 

manam  petebant,  significavit.     Nee  from  him,  both  for  themselves  and 

me  prsoterit  Galatarum  gentem  ere-  their  children,  tlie  Roman  civitas.  (rv) 

dero,  in  potestatem  parentum  liberos  Nor  does  it  escape  me  that  the  people 

esse.  of  Galatia  (x)  believe  their  children 

to   be  under  the  potestas   of    their 

parents. 

Just.  i.  9. 

(w)  The  patria  potestas  was  possessed  only  by  the  pater- 
familias who  had  legitimate  children  cither  by  birth  or 
adoption.  "Non  tantum  naturales  liberi  in  potestate  paren- 
tum sunt,  sed  etiam  adoptivi."  (Ulp.  Frag.  viii.  sec.  1.)  By 
a  leg"al  fiction  adopted  children  were  considered  in  the  same 
relation  to  the  pater  as  the  liberi  naturales.  Only  those 
could  exercise  the  potestas  who  were  sui  juris.  The  conse- 
(pience  of  this  was  that  all  children  legitimately  born  to  a 
man,  and  after  the  time  ofConstantineall  those  made  legiti- 
mate per  suhsequens  matrimonium,  all  legally,  adopted 
children,  all  grand-children  or  descendants  subsequently 
born  to  a  jilius  familias  by  his  wife,  were  under  the  potestas 
of  the  head  of  the  family.  Grand-children  are  not  under 
the  potestas  of  their  own  father  whilst  the  paternal  grand- 
father is  alive,  and  the  agnate  band  remains  unbroken.     It 
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must  also  be  observed  that  the  cliildren  of  a  <laiig]iter  are 
never  born  under  the  potestas  of  their  maternal  grandfather, 
as  they  belong-  to  their  {\iX\\qvs,  fandlia.  Hence  the  maxim 
x^mnlier  finis  familice,  for  the  moment  a  woman  marries  she 
is  transferred  to  another  family.  All  who  do  not  belong  to 
the  family  of  their  father,  if  they  have  been  conceived  in 
lawful  wedlock,  are  sui  juris  or  patres  famillas,  either  at  the 
period  of  their  birth,  since  the  father  may  be  dead,  or  from 
the  moment  of  their  emancipation,  or  from  the  moment  of 
the  death  of  their  last  male  paternal  ascendant.  (See 
Domenget,  pp  35,  et  seq.) 

(.r)  Galatarum  gentem  credere  in  potestatem  parentum 
liheros  esse.  The  apostle  Paul  in  his  epistle  to  these  people, 
seems  to  refer  to  this  peculiar  institution  as  understood  by 
the  Galatians.  He  says :  "  Now  I  say,  that  the  heir,  as  long 
as  he  is  a  child,  differeth  nothing  from  a  servant" — that  is, 
they  were  both  under  the  potestas — "though  he  be  lord  of  all; 
but  is  under  tutors  and  governors  until  the  time  appointed 
of  the  father."  (Gal.  iv.  1.2;  see  also  Alford's  Greek  Test, 
in  loco.) 

56.  Habentauteminpotestateliberos  56.  Roman  citizens  have  their  chil- 

cives  Romani,  (y)  si  civos  Romanas  ux-  dren  nnder  their  potestas,  if  as  citizens 
ores  duxerint,  vel  ctiam  Latinas  pe-  they  liavc  married  Roman  women,  or 
regrinasve  cum  quibus  conubium  even  Latinse  or  Peregrinse,  with  whom 
habeant:  cum  enim  conubium  id  they  have  connuhiiMni :  (z)  for  the 
efficiat,  ut  liberi  patris  condicionem  connubiwm  thus  operates,  that  the 
scquantur,  evenit  ut  non  solmn  children  follow  the  legal  condition  of 
cives  Romani  fiant,  set  ct  in potestate  their  father;  hence  it  comes  to  pass 
pati'is  sint.  that  they  become  not  only  Roman 

citizens,  but  they  are  also  under  the 
'potestas  of  the  father. 

(?/)  Hc^ent  antem  in potestate  liheros  cives  Romani.  These 
words  are  supplied  by  Goeschen,  as  the  MS.  is  imperfect  in 
this  part.  All  the  subserpient  editors  seem  to  have  followed 
him.  Huschke,  a  writer  on  Gaius,  remarkal)le  for  his 
acuteness  and  great  knowledge  of  the  Roman  law,  has 
demonstrated  that  this  cannot  be  the  correct  emendation, 
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and  for  tlie  following  reasons :  the  words  sujiplied  at  the  be- 
ginning of  the  section  fill  only  a  line,  whilst  in  the  MS.  there 
are  at  least  two  lines  wanting.  It  does  -not  moreover  satisfy 
the  sense,  for  one  seems  to  expect  in  this  place — since  Gains 
has  spoken  in  the  previous  section  of  the  pafria  potestas 
(in  potestate  nostra  sunt  liheri,  qiios  ex  justis  nuptiis  procre- 
mnmus) — rather  a  definition  of  justes  miptice.  See  Ulp. 
Frag.  V.  1.  2,  where  it  will  be  found  that  Ulpian  having 
spoken  first  of  the  potestas,  then  goes  on  afterwards  to  speak 
of  matrimonium :  "  In  potestate  sunt  liberi  parentum  ex 
justo  matrimonio  nati.  Jnstum  matrimonium  est,  si  inter 
eos  qui  nuptias  contrahunt  conubium  sit,  &c."  (Conf.  also 
Epit.  i.  3.  pr.)  The  words  usually  supplied  are  not 
sufficiently  definite,  as  they  might  be  taken  to  include  other 
children  of  the  woman,  as  well  as  those  she  might  bear  after 
the  supposed  marriage.  Buschke  thinks  that  the  following- 
may  be  the  correct  reading  of  Gains  :  "  Justas  autem  nup- 
tias contraxisse  liberosque  lis  procreatos  in  potestate  habere 
cives  Romani  ita  intelliguntur,  si  conubium  intervenerit, 
hoc  est,  si  cives  Romanas,  <kc."  The  words  suggested  as  an 
emendation  fill  more  than  two  lines,  but  the  space  left  by 
the  copyist  seems  to  be  manifestly  arbitrary.  (See  Huschke 
pp.  1.  2.) 

{z)  Conubium.  A  legally  recogni:ted  marriage  (justse 
nuptiee)  could  take  place  with  Roman  citizens  when  the 
husband  possessed  the  connuhium.  The  connuhium  gave 
the  right  to  contract  a  valid  marriage,  such  a  marriage  as 
entitled  the  parties  contracting  it  to  all  })0ssible  family 
rights.  Thus,  Ulp.  says,  v.  3,  "  conubium  est  uxoris  jure 
ducendse  facultas."  The  connubium  law  which  passed  in 
the  year  309  a.u.c.  gave  the  connubium  to  the  plebs. 

"  Roman  men  citizens,"  says  Ulpian,  "  have  connubium 
with  Roman  women  citizens  (Romanic  cives) ;  but  with 
Latinse  and  peregrinaj  only  in  those  cases  where  it  has  been 
permitted.  With  slaves  there  is  no  connubium."  Except 
in  certain  cases  there  was  only  connubium  between  Roman 
citizens.     At  one  jDeriod  of  the  Republic,  there  was  no  con- 
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mibium  bntwcen  the  patricians  and  the  plebeians.  As  early 
as  445  B.C.  the  lex  Canuleia  invested  the  plebs  with  the 
jus  connuhii.  Livy  gives  a  vivid  account  of"  tlie  passing  of 
this  law,  and  of  the  opposition  given  to  it  by  the  patres. 
This  account  occupies  the  first  five  chapters  of  his  fourth 
book.  There  was  no  connubium  between  parent  and  child, 
whether  the  relation  was  natural  or  by  adoption.  None 
between  brothers  and  sisters,  whether  of  the  whole  or  the 
half  blood  :  but  a  man  might  marry  a  sister  by  ado})tion 
after  her  emancipation,  or  after  his  own.  It  became  legal, 
as  Mr.  Long  correctly  observes,  to  marry  a  brother's  daugh- 
ter, only  after  Claudius  had  set  the  example  by  marrying 
Agrippina ;  but  the  rule  was  not  carried  further  than  the 
example ;  and  in  the  time  of  Gains  it  remained  unlawful 
for  a  man  to  marry  his  sister's  daughter.  (Livy  iv.  caps. 
1 — 5 ;  Tacit.  Ann.  xii.  5 ;  Suet.  Claud.  26 ;  Diet.  Gr.  et 
Rom.  Antiq.  Art.  Marriage ;  Cic.  Repub.  ii.  37 ;  Ulp. 
Frag,  "de  his  qui  in  potestate  sunt ;"  v.  sec.  2,  seq.) 


57.  Unde  et  veteranis  quibusclam 
conccdi  solet  principalibus  constitu- 
tionibus  conubium  cum  his  Latinis 
pcrigrinisve  qnas  primas  post  mis- 
sionem  uxores  duxcn-int,  et  qui  ex 
eo  matrimonio  nascuntur,  et  civcs 
Romani  et  in  potestatem  parentum 
fiunt. 


57.  Whence  also  the  constitutions 
of  our  princes  often  concede  to 
certain  veterans  the  connuhium  with 
those  Latinge  or  peregrinae  whom  they 
have  maiTied  immediately  after  their 
dismission  from  the  public  service; 
and  those  who  are  born  from  such 
marriage  become  Roman  citizens, 
and  are  under  the  potestas  of  their 
parents,  (a) 


(«)  ^'-  In  potestatem  par entiunjiunt."  The  term  parentum 
is  here  employed,  not  for  parents  generally,  but  for  what 
may  be  technically  expressed  as  the  "  agnate  ascendants." 
The  agnate  relations  are  in  the  expressive  words  of  Gains, 
"  sunt  agnati,  qui  per  virilis  sexus  personas  cognatione 
juncti  sunt,  quasi  a  patre  cognati."  (L.  7.  D.  26.  4.) 
This  agnatic  band  or  bond  pervades  the  whole  system  of 
Roman  jurisprudence. 
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58.  Sciendum  auteni  est  non  omnes 
nobis  uxores  ducere  licere:  nam  a 
qnarimdam  nuptiis  abstinere  de- 
bemus. 

Just,  i, 


58.  But  it  is  to  be  observed  that  it 
is  not  permitted  us  to  many  whom 
we  please,  for  we  ought  to  abstain 
from  certain  marriages,  (b) 

10.  1. 


(5)  The  effect  of  an  illegal  marriage  is  well  put  by  Ulpiaii 
(Frag.  V,  7)  "Si  quis  earn  quam  non  licet,  uxorem  duxerit, 
incestum  matrimonium  contraliit,  ideoqiie  liberi  in  potes- 
tate  ejus  non  fiunt,  sed  quasi  vulgo  concepti  sj)urii  sunt." 

59.  Marriage  cannot  be  contracted 
between  persons  standing  to  each 
other  in  the  relation  of  ascendant  and 


59.  Inter  eas  enim  personas  quae 
parentum  liberorumve  locum  inter  se 
optinent,  nuptise  contrahi  non  pos- 
sunt,  nee  inter  eas  conubium  est, 
velut  inter  patrem  et  filiam,  vel  ma- 
trem  et  filium,  vel  avum  et  neptem : 
et  si  tales  personae  inter  se  coierint, 
nefarias  atque  incestas  nuptias  co7i- 
traxisse  dicuntur.  Et  hcsc  adeo  ita 
sunt,  ut  quamvis  per  adoptionem  pa- 
rentum liberorumve  loco  sibi  esse 
coeperint,  non  possint  inter  se  matri- 
monio  conjungi,  in  tantum,  ut  et  dis- 
soluta  adoptione  idem  juris  maneat: 
itaque  eam  qua3  nobis  adoptione  filiaa 
aut  neptis  loco  esse  coepcrit  non 
potei-imus  uxorem  ducere,  quamvis 
eam  emancipaverimus. 


Just,  i 

60.  Inter  eas  quoque  personas  quae 
ex  transverse  gradu  cognatione  jun- 
gTintur  est  qua3damsimilis  observatio, 
sed  non  tanta. 

Just. 

61.  Sane  inter  fratrem  et  sororem 
prohibita3  sunt  nuptiae,  sive  eodem 
patre  eademque  matre  nati  fuerint, 
sive  alterutro  eorum.  Sed  si  qua  per 
adoptionem  soror  mihi  esse  coeperit, 
quamdiu  quidem  constat  adoptio, 
sane  inter  me  et  cam  nuptise  non 
possunt  consistere;  cum  vero  per 
emancipationem  adoptio  dissoluta  sit. 


descendant,  for  there  exists  no  connu- 
bium  between  them ;  as  for  example 
between  father  and  daughter,  or  a 
mother  and  her  son,  a  grandfather 
and  his  granddaughter  j  and,  if  such 
persons  come  together,  they  are  said 
to  have  contracted  a  wicked  and  in- 
cestuous man-iage.  This  is  so  far  the 
case  that  ascendants  and  descendants, 
who  are  only  so  by  adoption,  cannot 
intermarry ;  and  even  after  the  adop- 
tion has  been  dissolved,  the  same 
prohibition  remains;  therefore  we 
cannot  maiTy  a  woman  who  has  been 
either  our  daughter  or  granddaughter 
by  adoption,  although  we  have  eman- 
cipated her. 

10.  1. 

60.  There  are  also  similar  restric- 
tions, though  not  so  extensive,  on 
marriage  between  pereons  who  are 
connected  by  collateral  ties. 

10.  2. 

61.  A  brother  and  sister  are  certainly 
forbidden  to  mairy,  if  they  are  the 
children  of  the  same  father  and 
mother,  or  of  one  of  them  only,  (c) 
But  if  a  woman  becomes  my  sister 
by  adoption,  so  long  as  the  adoption 
subsists,  raan-iage  is  prohibited  be- 
tween us;  when  however  the  adoption 
is  destroyed  by  emancipation,  I  can 
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potero  earn  uxorem  ducere;  set  et 
si  ego  emancipatus  fuoro,  nihil  in- 
pedimento  erit  nuptiis. 


marry  her ;  moreover  also,  if  I  have 
been  emancipated  myself,  there  is 
no  impediment  to  the  marriage,  (d) 


(c)  '^Sive  alterutro  eorum."  Brothers  and  sisters  are  for- 
bidden to  marry,  whether  they  be  of  the  full  or  the  half 
blood. 

(d)  What  Gains  intends  to  be  understood  is  this :  that 
the  bond  of  adoption  must  be  unloosened.  If  either  the 
adoptive  brother  or  the  adoptive  sister  is  emancipated 
the  marriage  may  take  place.  The  bond  is  effectually  se- 
vered when  either  the  one  or  the  other  ceases  to  sustain  the 
family  relationship. 


62.  Fratris  filiam  uxorem  ducere 
licet :  idque  primum  in  usum  venit, 
cum  divus  Claudius  Agrippinam, 
fratris  sui  filiam,  uxorem  duxisset. 
Sororis  vero  filiam  uxorem  ducere 
non  licet.  Et  haec  ita  principalibus 
constitutionibus  significantur.  Item 
amitam  et  materteram  uxorem  du- 
cere non  licet. 


62.  It  is  permitted  to  marry  the 
daughter  of  a  brother  :  this  first 
began  when  Claudius  had  married 
Agrippina,  his  brother's  daughter : 
(e)  on  the  other  hand  it  is  not  per- 
mitted to  many  the  daughter  of  a 
sister.  And  this  is  determined  by 
imperial  constitutions.  Again,  mar- 
riage is  prohibited  with  either  a  pa- 
ternal (amitam)  or  maternal  (mater- 
teram) aunt. 


Just.  i.  10.  3—5. 

(e)  Tacitus  in  his  Annales  notes  in  emphatic  language 
this  illicit  connection.  He  says — "  C.  Pompeio,  Q.  Ver- 
rannio  coss  pactum  inter  Claudium  et  Agrij»pinam  matrhno- 
nium.  Jam  fama,  jam  amore  illicito  fir)nabatur :  nee  c^iim  cele- 
brare  solemnia  nuptiarura  audebant,  nullo  exemplo  deductse 
in  domum  patrui  fratris  filise.  Quin  et  incestum,  ac  si  sper- 
neretur,  ne  in  malum  publicum  erumperet,  metuebatur." 
(Lib.  XII.  c.  5.     See  also  Suet,  in  Claud.  26.     Ulp.  v.  6.) 


63.  Item  cam  quae  nobis  quondam 
aocrus  aut  nurus  aut  i^rivigua  aut 
noverca  fnit.  Ideo  auteni  diximus 
"  quondam,"  quia  si  adhuc  constant 
eaj  nuptijB  per  quas  talis  adfinitas 
quassita   est,  alia  ratione  inter    nos 


63.  Nor  can  a  man  marry  his  for- 
mer mother-in-law,  or  daughter-in- 
law,  or  his  step-daughter  or  step- 
mother. We  have  said  his  "  former" 
because  during  the  existence  of  the 
man-iage  through  which  such  an  affi- 
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nuptiac  esse  non  possunt,  quia  neque  nity  exists,  another  reason  prevents 
eadem  duobus  nupta  esse  potest,  ne-  the  marriage,  because  the  same  wo- 
que  idem  duas  uxores  habere.  man  cannot  at  the  same  time  have 

tvsro  husbands,  nor  the  same  man  have 

two  wives.  (/) 

Just.  i.  10.  6. 

(/)  The  general  rule  of  proliibition  in  the  dh-ect  line 
is  stated  in  section  59,  and  resembles  that  which  prevails 
in  English  law  (Stephens'  Blackstone,  vol.  ii.  page  259) 
with  however  this  important  addition — that  adoption  was 
regarded  as  equally  a  ground  of  })roliibition  with  natural 
relationship,  and  acted  as  a  barrier  against  marriage  be- 
tween ascendants  and  descendants,  not  only  during  the 
continuance  of  the  tie,  but  also  after  it  had  been  dissolved. 
In  sees.  61-63  Gains  notes  the  prohibitions  which  arose 
from  collateral  relationship,  both  of  consanguinity  and 
affinity;  these  were  subsequently  extended  (see  Just.  i. 
10.  3 — 9),  and  as  regards  eonsangidnei  the  rule  prevailed, 
— "  That  marriage  was  permitted  between  collaterals, 
only  when  both  were  two  degrees  at  least  from  the 
common  ancestor."  (Domenget,  Gains  in  loco.)  In  our 
English  law  the  prohibition  of  marriage  between  collaterals 
extends  to  persons  related  to  each  other  in  the  ^Airc?  degree, 
and  includes  both  affines  and  consanguinei.  Hence  the 
marriage  of  a  gi-eat  aunt,  though  forbidden  by  the  civil  law, 
is  permitted  by  the  English  law.  The  marriages  of  first 
cousins  were  at  different  periods  of  Roman  history  forbidden 
and  allowed,  till  the  time  of  Justinian,  who  legalized  them 
(Just.  i.  10.  4);  while  the  marriage  of  a  man  with  his  deceased 
brother's  wife,  or  his  deceased  wife's  sister,  after  having  been 
allowed,  w-as  forbidden  by  Valentiuian,  Theodosius,  and 
Arcadius.  (C.  5.  5.)  "  Fratris  uxorem  ducendi,  vel  duabus 
sororibus  conjungendi  penitus  licentiam  submovemus." 

64.    Ergo   si   quis  nefarias   atque  64.  Therefore  if  any  one  has  con- 

incestas  nuptias  contraxerit,  neque  tracted  a  wicked  and  incestuous 
uxorem  habere  videtur,  neque  liberos.       mamage,  he  is  considered  as  having 
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Hi  cmm  qui  ex  eo  coitu  nascuntur, 
matrem  quidem  habere  videntar, 
patrem  vero  non  utique :  nee  ob  id 
in  potestate  ejus  sunt,  sed  quales  sunt 
ii  quo3  mater  vulgo  concepit.  Nam 
nee  hi  patrem  habere  omnino  intello- 
guntui',  cum  his  etiam  incertua  sit ; 
unde  solent  spuiii  /ilii  appellari,  vel 
a  Graeca  voce  quasi  (nropaorjv  con- 
cepti,  vol  quasi  sine  patre  filii. 


neither  wife  nor  chiidren  :  those  who 
ai*e  bom  of  this  union,  are  considered 
as  having  a  mother  but  not  as  having 
a  father,  and  in  consequence  of  this 
they  are  not  under  his  potestas  ;  but 
are  in  the  condition  of  children  con- 
ceived in  prostitution,  who  are  looked 
upon  as  having  no  father,  because 
it  is  uncertain  who  theii'  father  is ; 
therefore  it  is  the  custom  to  call  these 
children  s]purii,  either  from  a  Greek 
word  meaning  "  scatteredly,"  (g)  or 
as  being  sine  patre,  without  a  fiither. 


Just.  i.  10.  12. 


(ff)  (TTTopd^v  is  adverbial  form  connected  with  a-Tropd,  from 
(nrdpiM  I  SOW.  Every  child  born  from  illicit  intercourse  was 
thus  called  spurius,  and  could  not  be  made  legitimate  be- 
cause he  had  no  father  known  to  the  law.     (Dig.  i.  5.  23.) 


65.  Aliquando  autem  evenit,  ut 
Uberi  qui  statim  ut  nati  sunt  paren- 
tum  in  potestate  non  fiant,  ii  postea 
tamen  redigantur  in  potestatem. 


65.  It  sometimes  happens,  that 
children  who  at  their  birth  were  not 
in  the  potestas  of  their  relatives,  are 
nevertheless  brought  under  it  after- 
wards. 


Just.  i.  10.  13. 


66.  Itaque  si  Latimis  ex  lege 
^Ua,  Sentia  uxore  ducta  filium  pro- 
creaverit,  aut  Latinum  ex  Latina, 
ant  civem  Romanum  ex  cive  Roniana, 
nonhabebit  eum  in  potestate  at  causa 
probata  civitatem  Bomanam  consequi- 
tv/r  cmn  fZio :  simul  ergo  eum  in  po- 
testate sua  habere  incipit. 


66  Therefore  if  a  Latinus,  accord- 
ing to  the  lex  ^lia  Seritia,  has 
married  and  begotten  a  son,  the  child 
is  a  Latinus  if  his  mother  is  a  Latin 
woman,  or  a  Roman  citizen  if  his 
mother  is  a  Roman  woman ;  he  will 
not  be  under  the  potestas  of  his 
father;  when,  however,  the  father 
has  shown  cause,  (h)  (causa  probata,) 
he  then  attains  to  the  Roman  citizen- 
ship with  his  son,  and  conxmences 
from  this  time  to  have  his  son  under 
his  potestas. 


(h)  The  words  in  italics  in  the  text  are  from  the  conjec- 
ture of  Huschke.  "  Kritik  und  zum  Verstandniss,"  p.  2, 
Goeschen  adds,  "  Sententiae  certe  hsec  est :  filio  anniculo 
facto  et  causa  probata  Latinum,  praeterquam  quod  civitatem 
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adipiscatur  tarn  ipse  quam  uxor  ejus  et  filius,  si  ejusdem 
condicionis  sint,  incipere  etiam  in  potestate  habere  filium." 
By  sec.  29  of  the  present  book  it  appears  that  it  sufficed 
for  a  Latinus  to  marry  a  Roman  woman,  or  even  a  Latin 
woman  with  certain  formalities,  and  to  have  a  son  of  a  year  old 
(anniculus)  in  order  to  found  a  claim  for  the  father,  the 
mother  and  the  child,  to  the  Roman  civitas.  Still  the 
child  born,  the  anniculus,  uhtil  the  causa  probata  might  be 
a  Roman  citizen,  but  not  under  the  potestas  of  the  father. 
When,  however,  the  father  had  shown  cause,  the  child 
Avould  be  brought  under  his  potestas. 


67.  Item  si  civis  Romanus  Latinam 
aut  peregrinam  uxorem  duxerit  per 
ignorantiam,  cum  eam  civem  Eoma- 
nam  esse  crederet,  et  filiam  procrea- 
verit,  hie  non  est  in  potestate,  quia 
ne  quidem^  civis  Romanus  est,  sed 
aut  Latiuus  aut  peregrinus,  id  est 
ejus  condicionis  cujus  et  mater  fuerit, 
quia  non  aliter  quisquam  ad  patris 
condicionem  accedit,  quam  si  inter 
pa^emetmatrem  ejus  conubium  sit : 
sed  ex  senatus-consulto  permittitm- 
causam  erroris  probare,  et  ita  uxor 
quoque  et^filius  ad  civitatem  Roma- 
nam  perveniunt,  et  ex  eo  tempore 
incipit  filius  in  potestate  patris  esse. 
Idem  juris  est,  si  eam  per  ignorantiam 
uxorem  duxerit  quas  dediticiorum 
numero  est,  nisi  quod  uxor  uon  fit 
civis  Romaiia. 


67.  Also  if  a  Roman  citizen  has 
married  a  Latin  woman,  or  a  pere- 
grina,  through  ignorance,  supposing 
her  to  be  a  Roman  citizen,  and  has 
had  a  son  by  her,  this  son  is  not 
under  his  potestas,  because  he  is  not 
even  a  Roman  citizen,  but  is  either 
a  Latinus  or  a  peregi-inus,  that  is 
to  say,  he  follows  the  condition  of 
his  mother,  because  no  one  attains  to 
the  condition  of  his  father,  except 
when  the  connubium  exists  between 
his  father  and  mother :  but  by  a 
senatus-consultum  the  father  is  per- 
mitted to  furnish  proof  of  his  error, 
and  by  this  means  both  the  wife  and 
the  son  obtain  the  Roman  civitas; 
from  this  time  the  son  is  brought 
under  the  potestas  of  his  father.  The 
same  rule  of  law  prevails  if  through  ig- 
norance he  has  married  one  of  the  de- 
diticii,  only  that  the  woman  does  not 
become  a  Roman  citizen,  (i) 


(i)  In  the  present  section  we  see  that  a  more  rigorous 
condition  was  exacted  from  the  Roman  citizen,  who  having 
married  a  Latin  woman  wished  to  obtain  for  her  and  her 
child  the  rights  of  Roman  citizenship.  The  father  must 
prove  his  bona  fides  showing  that  he  had  contracted  the 
marriage  in  error,  supposing  his  wife  to  be  a  Roman  citizen. 
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The  same  favour  was  also  accorded  in  the  case  when  m 
error  a  Roman  had  married  a  peregrina  or  even  a  woman 
belonging  to  the  class  of  the  dediticii,  only  that  in  the  last 
instance  the  woman  would  not  become  a  Roman  citizen. 
It  has  been  asked  why  was  this  difference  made  between 
the  Latinus  and  the  Roman  citizen.  It  was  simply  with  a 
view  to  favour  marriage  that  the  privilege  of  becoming  a 
Roman  citizen  was  granted  to  the  Latinus  on  conditions  so 
favourable ;  whilst  a  marriage  contracted  between  a  Roman 
and  a  Latin  woman  or  a  peregrina  was  only  deemed  valid 
and  merited  the  same  favour  by  virtue  of  the  good  faith  of 
the  parties  themselves.  When  a  Latinus  took  a  wife  with 
the  solemnities  indicated  in  sec.  29,  whether  she  were  a 
Roman  citizen  or  a  Latin  woman,  a  valid  marriage  was 
contracted  which  drew  with  it  as  a  natural  result  certain  privi- 
leges; whilst  a  marriage  contracted  between  a  Roman  citizen 
and  a  Latin  woman  or  a  peregrina  was  invalid,  and  obtained 
the  same  privileges  only  by  virtue  of  the  good  faith  of  the 
contracting  parties.  This  view  is  confirmed  by  what  is 
stated  in  sec.  69  and  following.  When  a  Latinus  had 
married  a  peregrina  thinking  her  to  be  a  Latin  woman,  or 
when  a  Latin  woman  had  married  a  peregrinus  taking  him 
for  a  Latin,  there  was  required  the  erroris  probatio /before 
the  civitas  could  be  acquired.  (See  Domenget  pp.  20.  21 . 
42  et  seq,  Ganz.  125  et  seq.  Instituzioni  di  Gajus,  notes  on 
sees.  66.  67.  69.) 

Ganz  is  of  opinion  that  the  senatus-consultum  which 
introduced  the  erroris  causes  probatio  is  no  other  than  that 
mentioned  in  the  31st  section,  Senatus-consultum  Pegaso  et 
Pusione  Coss.,  and  that  it  must  be  regarded  as  an  exten- 
sion of  the  lex  ^lia  Sentia.  (Ganz,  p.  125.)  This  senatus- 
consultum  was  passed  in  the  time  of  Vespasian.  G.  Long 
also  coincides  in  this  opinion. 

68.  Item  si  civis  Romana  per  erro-  68.  Also  if  a  Roman  woman  have 

rem  nupta  sit  peregrino    tamquam  married  a  peregrinus  in  error,    sup- 

civi  Romano,  pcrmittitur  ei  causam  posing  him  to  be  a  Roman  citizen,  she 

erroiis  probarc,  ct  ita  filius  quoque  is  permitted  to  show  cause  respecting 
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et  maritus  ad  civitateni  Romanam  her  mistake,  and  thus  both  her  sou 
perveniuut,  ct  Eeque  simul  incipit  and  her  husband  attain  to  the  Roman 
filius  in  potestate  patris  esse.  Idem  ciritas,  whilst  the  son  also  from  this 
juris  est  si  pcregrino  tamquam  Latino  time  is  brought  under  the  2^otestas  of 
ex  lege  ^lia  Sentia  nupta  sit ;  nam  his  father.  The  same  rale  of  law 
et  de  hoc  specialiter  senatusconsulto  applies  if  she  has  married  in  accord- 
cavetur.  Idem  juris  est  aliquatenus,  ance  with  the  lex  ^lia  Sentia  a  pe- 
si  ei  qui  dediticiorum  numero  est,  regrinus  supposing  him  to  be  a  Lati- 
tamquam  civi  Romano  aut  Latino  e  nus ;  for  by  a  senatus-consultum  this 
lege  iElia  Sentia  nupta  sit :  nisi  case  is  specially  provided  for.  (j) 
quod  scilicet  qui  dediticiorum  numero  The  same  rule  of  law  to  a  certain 
est,  in  sua  condicione  permanet,  et  extent  applies  if  she  has  man-ied, 
ideo  filius, quam vis  fiat  ci vis  Eomanus,  in  accordance  with  the  lex  .(531ia 
in  potestatem  patris  non  redigitui".  Sentia,  one  belonging  to  the  dediticii, 

supposing  him  to  be  a  Roman  or  a 
Latiuus ;  except  that  the  dediticius 
remains  in  his  original  condition,  and 
thus  his  son,  although  he  becomes  a 
Roman  citizen,  is  not  brought  under 
the  potestas  of  his  father. 

(j)  The  lex  iElia  Sentia  applied  specially  to  the  case  of 
marriage  between  a  Roman  woman  and  a  Latinus.  Such 
a  marriage,  as  we  have  seen  in  sec.  29,  when  it  had  been 
contracted  with  certain  forms,  entitled  the  Latinus  to  claim 
both  for  himself  and  his  child  born  of  the  marriage,  if  the 
latter  had  attained  the  age  of  one  year,  the  rights  of  citizen- 
ship. We  learn  from  the  present  section,  that  a  peregrinus 
in  like  manner  attained  to  the  civitas,  if  he  had  married  a 
Roman  woman,  and  if  she  had  borne  a  son  to  him,  provided 
that  the  marriage  had  been  contracted  in  error,  the  woman 
supposing  the  man  to  be  a  Latinus.  So  also  if  the  woman 
had  married  even  one  of  the  dediticii,  subject  to  the  restric- 
tions contained  in  the  concluding  part  of  the  section,  the 
child  might  attain  to  the  civitas.  It  seems  at  the  time  of 
the  passing  of  the  lex  Mlia.  Sentia  and  subsequently  to  have 
been  the  policy  of  Rome  to  increase  her  citizens  M'hen  she 
could  safely  do  so  without  invading  her  laws  or  weakening 
her  dependencies. 

69.  Item  si  Latinaperegiino,  quern  69.    Also  if  a  Latin  woman  has 

Latinum    esse     crcderet,     nupseret,       married   a   peregi'inus,    whom     she 
potest  ex  senntusconsulto  filio  uafo      took  to  be  a  Latinus,  she  is  entitled, 
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causam  errcyris  "prohare,  et  ita  omnes  according  to  the  senatus-consultnm, 
fitmt  cives  Romani,  et  filius  in  potes-  after  the  birth  of  a  son  to  exhibit 
tatc  patris  esse  incipit.  proof  of  her  error ;  thus  they  all  be- 

come Roman  citizens,  and  the  son  is 
subjected  to  ihepotestas  of  his  father. 

70.  The  same  rule  of  law  applies  in 
every  respect,  if  a  Latinus  has  mar- 
ried in  accordance  with  the  lex  ^lia 
Sentia  a  peregrina,  erroneously  sup- 
posing her  to  be  a  Latina  or  a  Roman 
woman. 

71.  Moreover  when  a  Roman  citizen 
supposing  himself  to  be  a  Latinus  has 
married  a  Latin  woman,  it  is  permit- 
ted him  after  the  birth  of  a  son,  to 
show  proof  of  his  error  just  as  if  he 
had  man-led  in  accordance  with  the 
lex  ^lia  Sentia.  It  is  also  permitted 
to  those,  who  being  Roman  citizens 
thought  they  were  peregrini,  and 
have  married  peregrinse,  in  accord- 
ance with  the  senatus-consultum, 
upon  the  bii-th  of  a  son  to  exhibit 
proof  of  their  mistake ;  thereupon  the 
peregrina  becomes  a  Roman  citizen 
and  the  son  attains  not  only  to  the 
Roman  civitas,  but  is  brought  under 
the  potestas  of  his  father,  (fc) 

(k)  Whilst  the  anniculi  prohatio  was  introduced  with  the 
immediate  object  of  opening  up  the  civitas  to  the  Latinus, 
the  erroris  prohatio  had  a  much  larger  scope  and  tendency. 
Not  only  could  the  Latinus,  but  even  the  peregrinus,  by  the 
means  of  it,  attain  to  the  Roman  citizenship. 

Before  the  discovery  of  the  manuscrij^t  of  Gains  almost  all 
that  was  known  upon  this  subject  was  derived  from  a  very 
imperfect  passage  quoted  below  from  the  writings  of  Ulpian 
— (Ulp.  tit.  vii.  s.  4.) — a  passage  almost  universally  misun- 
derstood. Through  Gains,  fortunately,  we  possess  far  more 
accurate  information  upon  this  obscure  subject.  In  sec. 
65  Gaius  explains  that  in  many  cases  children  are  not  at  the 
time  of  their  birth  under  the  patria  potestas,  but  are  brought 


70.  Idem  juris  omnino  est,  si  Lati- 
nus  per  crrorem  peregrinam  g^asi 
Latina /)i  aut  civem  Romanam  e  lege 
.^lia  Sentia  uxorem  duxerit. 


71.  Praeterea  si  civis  Roman  us,  qui 
Be  credidissef  Latinum,  duxisset  La- 
tinam,  permittitur  ei  filio  nato  erroris 
causam  p?'obare,  tanqucum  si  ex  lege 
uElia  Sentia  uxorem  duxisset.  Item 
his  qui  licet  cives  Romani  essent, 
peregrines  se  esse  credtdisseni  et  pe- 
regrinas  uxores  duxissent,  permittitur 
ex  seuatusconsulto  filio  nato  causam 
erroris  probarc  :  quo  facto  peregilna 
uxor  civis  Romana^if  et  filius  quoque 
ita  non  solum  ad  civitatem  Romanam 
pervenit,  sed  ctiava.  in  potestatem  pa- 
tris redigitur. 
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into  this  legal  relation  at   a  subsequent  period.     In  sec. 
66  lie   introduces  as  a  note  his  remarks  on  the  annicvll  pro- . 
hatio,  and  in  sec.  67  and  the  following  sections  he  sets  forth 
what  may  be  stated  compendiously  as  follows: — 

1.  When  a  Roman  citizen  has  in  mistake  married  a 
Latma,  peregrina  or  dediticia,  under  the  supposition  that 
he  yvas  marrying  a  Roman  citizen,  the  children  of  such  a 
mai  riage  in  the  nature  of  things  could  not  stand  under  the 
patria  potestos,  and  the  child  had  no  rights  of  citizenship. 
"  Sed  ex  senatusconsulto  permittitur,  causam  erroris  probare. 
et  ita  uxor  quoque  et  filius  ad  civitatum  Romanum  perven- 
iunt,  et  ex  eo  tempore  incipit  filius  in  potestate  esse."  The 
exception  to  this  rule  was  when  the  woman  was  a  dediticia, 
in  which  case  she  could  of  course  never  attain  to  citizenship. 

2.  Again,  if  a  Roman  woman  had  married  a  peregrinus 
or- a  dediticius,  whom  she  had  taken  for  a  Roman  or  for  a 
Lalinus,  supposing  that  she  in  the  last  case  had  observed 
the  formalities  of  the  lex  JEYia.  Sentia,  the  same  rule  of  law 
as  that  contained  in  No.  1.  would  apply.  If  however  she 
had  married  a  dediticius  it  is  manifest  that  he  could  never  be- 
come a  Roman  citizen  nor  exercise  the  potestas.     (Sec.  68.) 

8.  The  same  principle  applied  when  a  Latina  had  married 
a  peregrinus,  whom  she  has  mistaken  for  a  Latinus. 
(Sec  69.) 

4.  It  is  the  same  when  a  Latbius  has  married  a  pf^regrina 
in  ihe  opinion  that  she  was  a  Latina  or  a  Roman  citizen, 
liaA'ing  duly  observed  the  formalities  of  the  lex  ^lia 
Senlia.     (Sec.  70.) 

,').  In  addition  to  the  above  cases  we  have  the  following : 
when  a  Roman  citizen,  who  has  taken  himself  for  a  Latinus 
nuirries  a  Latin  woman;  and  also  when  he,  in  the  belief  that 
he  was  a  peregrinus,  married  a  woman  who  was  a  peregrina. 
(Sec.  71.) 

The  above  cases  as  put  by  Gains,  should  be  compared  Avith 
the  passage  of  Ulpian  already  referred  to.  "In  potestate 
parentum  sunt  etiani  hi  liberi,  quorum  causa  probata  est, 
\)cr  errorem  contracto  matrimonio  inter  disparis  conditionis 
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personas  :  nam  sive  civis  Roinanus  Latinam  ant  peregrinara, 
vel  earn,  qure  dediticioriiin  numero  est,  (piasi  per  ig-norantiam 
uxorem  duxerit,  sive  civis  Romana  per  errorem  peregrino 
vel  ei,  qui  deditieioriim  numero  est,  aut  etiam  quasi  Latino 
ex  lege  ^lia  Sentia  nupta  fuerit,  causa  probata,  civitas  red- 
ditur  tani  liberis,  quam  parentibus,  prajter  eos,  qui  deditici- 
orum  numero  sunt ;  et  ex  eo  fiunt  in  potestate  parentum 
liberi."  (Ulp.  Frag.  tit.  vii.  sec.  4.)  That  the  text  of  the 
foregoing  extract  from  Ulpian  is  corrupt  scarcely  admits  of 
a  doubt.  This  passage,  till  the  discovery  of  Gains,  gave  rise 
to  the  prevailing  opinion  that  the  erroris  j^rohatiowsis  intro- 
duced by  the  lex  ^Elia  Sentia.  Such  an  opinion  is  now 
quite  given  up.  We  learn  from  Gaius  in  the  most  distinct 
manner  that  the  erroris  probatio  was  introduced  not  by  the 
lex  /Elia  but  by  a  senatus-consultum.     (Sec.  68.) 

The  correction  Avhich  is  made  to  the  passage  of  Ulpian 
now  received  by  most  jurists  is  the  following:  "sive  civis 
Romana  per  errorem  peregrino,  vel  ei,  qui  dediticiorum  nu- 
mero est,  quasi  civi  Romano  aut  etiam  quasi  Latino  ex  lege 
iElia  Sentia  nupta  fuerit." 

72.  Qusecumque  de  filio  esse  dixi-  72.  All  that  we  have  said  in  respect 
mus,  eadem  et  de  filia  dicta  intelle-       to  a  son,  we  wish  also  to  be  nnder- 
gemus.                                                         stood  as  applying  equally  to  a  daugh- 
ter. (I) 

{I)  That  is  to  say,  in  the  cases  above  referred  to,  a 
daughter  would  pass  into  the  potestas  of  the  father  in  the 
same  manner  as  a  son. 

73.  Et  quantum  ad  erroris  causam  73.  As  far  as  concerns  the  proof 
probandam  attinet,  nihil  interest  cu-  of  the  cause  of  eiTor,  it  does  not 
jus  aotatis  filius  sive  filia  sit      ...  matter  what  may  be  the  age  of  the 

Latiuus   ....     qui     .     .     .  (m)  son  or  the  daughter 

nisi  minor  anniculo  sit  filius  filiave,  .     .     .  unless,  if  the  son  or  the  daugh- 

causa  probari  non  potest.    Nee  me  ter  be  less  than  a  year  old,  the  proof 

praetorit  in  aliquo  rescripto  divi  Ila-  cannot  be  put  in ;  nor  does  it  escape 

driani  ita  esse  constitutum,  tamquam  mo,  that  in  a  certain  rescript  of  Ha- 

quod  ad  erroris  quoque  causam  pro-  drian  it  is  thug  determined,  that  in 

bandam      .     .      Imperator      .     .     ,  order  to  put  in  the  proof  of  error, 

tuendam  dedit.  (the  eon  must  be  a  year  old.) 
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(m)  Goeschen  supplies  "  ex  lege  ^Elia  Sentia"  as  from 
sec.  29.  and  would  read  "in  erroris  causa  probanda  nihil 
interesse  cujus  setatis  iilius  sit ;  ex  lege  ^lia  Sentia  autem 
causam  probari  non  posse  si  minor  anniculo  sit  Iilius." 

74.  Item  peregrino  .  .  .  uxo-  74.  Fm-thev  as  to  a  iDeregrinns 
rem  duxisset  et  filio  nato  alias  civi-  who  has  married  a  Roman  citizen, 
tatem  Romanam  consecutiis  esset,  and  who  after  the  birth  of  a  son,  had 
deinde  cum  qftcErereiftr  an  causam  attained  in  some  other  way  the  Ro- 
probaro  posset,  i-esci'ipsit  Imperator  man  cicitas,  the  question  was  raised 
Antoninus  perinde  posse  eum  cansam  whether  he  could  show  cause  of  error ; 
prohare,  atque  si  peregrinus  man-  the  Emperor  Antoninus  in  a  rescript 
sisset.  Ex  quo  colligimus  etiam  afSrms  that  he  can,  just  as  well  as  if 
pei'egriiium  causam  probare  posso.  he  had  remained  a  peregrinus ;  from 

which  we  have  concluded  that  a  pe- 
regrinus was  admitted  to  give  proof 
of  his  error,    (n)     . 

(n)  From  what  is  here  stated,  we  see  that  some  of  the 
privileges  of  the  lex  vElia  Sentia  were  extended  to  a  pere- 
grinus by  a  rescript  of  Hadrian  as  interpreted  by  the  juris- 
consulti,  and  a  peregrinus  would  be  permitted  to  show  cause 
though  not  able  to  plead  the  lex  iElia  Sentia. 

75.  Ex  Us  quae  diximus  apjpcwet . . 
en'ore  .  .  .  peregrinus  . 
qiddem  .  .  errorem  .  .  .  ma- 
trimonium  .  .  .  .  ea  quae  su- 
perius  .  .  .  nuKus  error  inter- 
venerit     .     .     .     nuUo  casii     ,     .(o) 

(o)  This  section  is  quite  illegible  in  the  manuscript. 

76.  .  .  .  uxorem  duxerit,  si-  76.  He  who  has  married  in  the 
cut  si'pra  quoque  di.cimus,  justiwri.  manner  we  have  stated  above,  con- 
matrimonium  contrahi  et  tunc  ex  iis  tracts  a  legal  marriage,  and  then  the 
qm  nascitwr,  civis  Romanus  est  et  in  child  which  is  bom  from  this  union 
potestate  patris  erit.  is  a  Roman  citizen,  and  will  be  under 

the  patria  potestas.  (p) 

(p)  Two  lines  are  wanting  at  the  commencement  of  this 
section;  "supra"  appears  to  refer  to  sec.  56;  and  the  con- 
cluding clause  justifies  Goeschen's  conjecture  that  Gains  is 
liere  speaking  of  a  Roman  citizen  who  has  married  a  pere- 
grina  with  whom  the  connubium  exists. 
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77.  Itaque  si  civis  Romana  pcre-  77.  Therefore  when  a  Roman  wo- 

grino  niifpserit,  is  qui  nascitur,  licet  man  has  married  a  perogrinus  their 

omni  tnodo  peregrinus  sit,  tamen  in-  son, though  in  every  case  a  peregrinus, 

tervenicnte  comihio  Justus  filius  est,  yet  by  the  intervention  of  the  con- 

tamquam  (q)  si  ex  peregrina  eumpro-  niibium  he  is  a  legitimate  son,  as  if  he 

creasset.     Hoc  tamen  tempore  e  sena-  had  been  born  of  a  peregi-ina ;  but  at 

tusconsulto  quod  auctore  (7')  divo  Ha-  the  present  time,  in  consequence  of 

driano  factum  est,  etai  non  fuerit  co-  a  seuatus- consul tum  of  the  time  of 

nubium  inter  civem  Romanam  et  pe-  Hadrian,  although  the  connubium  did 

regrinum,  qui  nascitur  Justus  patris  not  exist  between  the  Roman  woman 

filius  est.  and  the  peregrinus,  the  child  who  is 

bom  is  a  legally  acknowledged  son 

of  his  father. 

(q)  These  words  are  added  by  Lachmann  after  compari- 
son of  this  section  with  sec.  92.  The  senatus-consultum  of 
Hadrian  here  makes  an  exception  to  the  general  rale  that 
without  the  connubium  the  child  follows  the  condition  of  the 
mother. 

(r)  Auctore  divo  Hadriano.  The  terms  both  auctor  and 
suasor  are  used  in  Roman  law,  though  the  former  word  is 
of  more  frequent  occurrence.  Auctor  differs  from  svasor  in 
this,  that  the  latter  only  advises,  but  the  former  supports 
his  advice  by  his  influence,  his  character,  and  sometimes  by 
force :  with  suasor  respect  is  only  had  to  what  is  said,  but 
with  awcior  there  is  always  the  idea  of  completion,  dignity, 
and  power.  The  word  contains  the  same  elements  as 
augeo,  and  signifies  generally  "  one  who  enlarges,  confirms  or 
gives  to  a  thing  its  completeness  and  efficient  form."  All 
the  technical  significations  of  the  word  are  derived  from  this 
fundamental  notion.  It  is  in  this  way  that  the  word  comes 
to  be  used  for  one  who  originates  or  proposes  a  thing. 
Words  derived  from  this  root  aug  play  an  important  part 
in  Roman  law,  and  are  always  used  to  denote  an  additive 
or  completing  character,  showing,  so  to  speak,  that  a  gap 
had  to  be  filled  up.  (See  Instit.  Rom.  Law.  pp.  23  et  seq.) 
The  word  auctor  when  used  with  a  lex  or  senatus-consul- 
tum often  points  out  the  person  who  originates.  In  the 
time  of  Gaius  the  term  auctor  was  said  of  the  emperor 
(princcps)  who  recommended  anything  to  the  senate,  and 


COM.  I.  SEC.  Lxxviir.  77 

on  which  recommendation  that  body  passed  a  senatiis-con- 
sultum.  Thus  Ulpian  says : — "Quura  hie  status  esset 
donationum  inter  virum  et  uxorem,  quern  antea  retulimus, 
Imjierator  noster  Antoninus  Augustus  ante  excessum  divi 
Severi  patris  sui  oratione  in  Senatu  habita  mictor  fuit 
Senatui  censendi."     (L.  32  pr.  D.  24. 1.) 

Again  it  is  said  : — "  amplissimus  ordo,  auctore  diva 
Marco,  censuit "  (L.  5.  C.  5.  62.)  When  the  word 
auctor  is  applied  to  him  who  recommends  but  does 
not  originate  a  measure,  it  is  equivalent  to  snasor.  Cicero 
sometimes  uses  both  words  in  the  same  sentence  but  always 
keeps  their  meaning  distinct.  (Liv.  VI.  36.  Cic.  pro  Dom. 
c.  30.  Sueton.  Vesp.  2.  Cic.  ad  Att.  I.  19.  Brutus  25. 
27.  Oif.  3.  31.  Diet.  Gr.  et  Rom.  Ant.  in  verb,  auctor. 
Hermann's  Handlexicon.  h.  v.) 

78.  Quod  autem  diximns  inter  civem  78.  But  as  we  have  said  when  a 

Romanam  peregrinumqite  matrimo-  marriage   is    contracted   between    a 

nio  contracto  eum  qui  nascitur,  pere-  Roman  woman  and  a  peregrinus,  the 

grmum son  who  is  bom  is  a  peregrinus  .  .  (s) 

(s)  Goeschen,  with  whom  Huschke  agrees,  proposes  to 
read  this  section  as  follows: — "  Quod  autem  diximus  inter 
civem  Romanam  peregrinumque  matrimonio  contracto,  eum 
qui  nascitur  peregrinum  nasci,  etiam  si  conubium  inter  patrem 
et  matrem  non  sit, id  lege  Mensia(?)  introductum  est.  Eadem 
lege  illud  quoque  cavetur,  ut  si  peregriuam,  cum  qua  ei 
conubiun  non  sit,  uxorem  duxerit  civis  Romanus,  peregrinus 
ex  eo  coitu  nascatur.  Et  in  priore  quidem  specie  necessaria 
lex  Mensia  fuit :  nam  alioquin  conubio  inter  patrem  et  ma- 
trem non  interveniente  is  qui  natus  est  secundum  juris  gen- 
tium regulam  matris,  non  patris  condicioni  accedit.  Qua  parte 
autem  jubet  lex,  e  cive  Romano  et  peregrina  peregrinum 
nasci,  nihil  novi  introduxit:  nam  etiam  sine  ea  lege  e  regula 
juris  gentium  idem  futurum  erat." 

But  as  we  have  said,  when  a  marriage  has  been  contracted 
between  a  Roman  woman  and  a  peregrinus,  the  son  that  is 
born  is  a  peregrinus,  even  although  the  connubium  does  not 
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exist  between  the  father  and  mother.  This  was  introduced 
by  the  lex  Mensia.  By  this  law  it  is  also  enacted,  that  if  a  Ro- 
man citizen  has  married  a  peregrina  with  whom  there  is  no 
connubium,  the  son  born  from  such  intercourse  is  a  pere- 
grinus.  With  regard  to  the  former  case,  the  lex  Mensia  is 
operative ;  for  otherwise,  as  the  connubium  does  not  exist, 
the  child  who  is  born  follows,  in  accordance  with  the  law  of 
nations,  the  condition  of  the  mother,  not  that  of  the  father  ; 
but  so  far  as  the  law  enjoins  that  the  son  of  aEoraan  citizen 
and  a  peregrina  is  a  peregrinus,  it  has  introduced  nothing 
new,  for  even  without  that  law  the  same  result  would  have 
followed  by  the  rule  of  the  jus  gentium.  Ulp.  Frag,  v.  8.  states 
the  effect  of  the  lex  Mensia  thus  :  "  lex  Mensia  ex  alterutro 
peregrino  natum  deterioris  parentis  condicionem  sequi  jubet." 

79.  Adeo  autem  hoc  ita  est,  ut     .  79.  But  this  applies  also  to  those 

...     (t)  sed  etiam,  qui  Latini  nom-  whom  we  call  Latini ;  likewise  to  the 

inantur :  sed  ad  alios  Latinos  perti-  other   Latini,  who  are   formed  into 

net,  qui  proprios  populos  propriasque  distinct  nations  and  have  their  own 

civitates  habebant  et  erant  peregri-  civic  rights  and  who  were  reckoned 

norum  numero.  in  the  number  of  the  peregrini. 

(t)  Goeschen  thinks  that  possibly  the  lost  lines  are,  "  ut 
non  interveniente  conubio  matrem  isquoque  sequatur  qui  ex 
cive  Romano  et  Latina  coloniaria  vel  Juniana  nascitur,quam- 
quam  hoc  casu  cessat  lex  Mensia,  quse  sane  non  eos  tantum 
spectat,  qui  peregrini,"  etc. 

That  where  the  connubium  does  not  exist,  the  child 
born  to  a  Roman  citizen  by  a  Latina  coloniaria,  or  Juniana 
would  follow  the  condition  of  his  mother;  although  in  this 
case  nothing  is  effected  by  the  lex  Mensia,  which  certainly 
regards  not  only  those  who  are  peregrini  but  those  who  are 
called  Latini,  etc. 

Huschke  proposes  to  read,  "ut  ex  Latina  et  cive  Romano 
qui  nascitur,  ex  solo  jure  gentium  matris  condicioni  accedat 
quamquam  lege  Mensia  non  solum  ceteri  peregrini  compre- 
henduntur,  sed  etiam,  qui  Latini  nominantur. 

That  the  child  born  of  a  Latin  woman  and  a  Roman 
citizen  would  by  the  operation  of  the  jus  gentium  akme 
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be  of  the  same  status  as  his  mother ;  although  in  the  lex 
Mensia  not  only  are  the  other  peregrini  included,  but  also 
those  who  are  called  Latini. 

The  Romans  sometimes  allowed  those  whom  they  sub- 
dued to  preserve  their  own  laws,  and  treated  such  people  as 
peregrini,  properly  so  called  ;  their  children  also  being  re- 
garded as  peregrini.  For  the  civil  consequences  of  marriage 
with  Latini  or  Latinae,  see  also  sec.  66.  and  note  on  sec.  71. 


80.  Eadem  ratione  ex  contrario 
ex  Latino  et  cive  Komawa  qui  nas- 
citur,  civis  Romanus  nascitur.  Fue- 
runt  tamen  qui  putaverunt  ex  lege 
^lia  Sentia  contracfco  matrimonio 
Latinum  nasci,  quin,  videtur  eo  casu 
per  legem  .^liara  Sentiam  et  Jimiam 
conubiwHi.  inter  eoa  dari,  et  semper 
coniibium  eflGlcit,  ut  qui  nascitur  pa- 
tris  condicioni  accedat :  aliter  vero 
contracto  matrtmonio  eum  qui  nasci- 
tur jure  gentium  matris  condicionem 
sequi.  At  vero  hodie  civis  Romanus 
est ;  scilicet  hoc  jure  utimur  ex  sena- 
tusconsulto,  quo  auctore  divo  Hadri- 
ano  significatur,  ut  omni  modo  ex 
Latino  et  cive  Romana  natus  civis 
Romanus  uascatur. 


80.  For  the  same  reason  on  the  other 
hand,  the  child  of  a  Latinus  and  a 
Roman  woman  is  born  a  Roman 
citizen  :  yet  some  have  thought,  that 
the  man-iage  having  been  contracted 
in  accordance  with  the  lex  ^lia 
Sentia,  that  the  child  was  born  a 
Latinus,  because  it  seemed  that  in 
this  case  the  comiubium  is  granted 
to  them  by  means  of  the  lex  JEi]ia 
Sentia  and  Junia,  and  the  connubium 
always  has  this  effect,  that  the  child 
takes  the  status  of  the  father ;  but  the 
child  who  is  bom  in  a  marriage  other- 
wise contracted  follows,  by  the  law  of 
nations,  the  condition  of  the  mother. 
But  certainly  at  the  present  time  such 
an  one  is  a  Roman  citizen.  We 
observe  this  law  in  accordance  with 
a  senatus-consultum  made  by  the 
Emi^eror  Hadrian,  in  which  it  is 
declared  that  in  every  case  the  child 
bom  of  a  Latinus  and  a  Roman 
woman  is  bom  a  Roman  citizen,  (h) 


(u)  This  senatus-consultum  would  have  the  effect  of  re- 
straining the  operation  of  the  lex  Mensia  as  referred  to  in 
sees.  78,  79.  Where  the  connubium  had  been  granted,  this 
senatus-consultum  accorded  the.  civitas  to  the  son  of  a 
Latinus  in  opposition  to  the  general  principle,  as  stated  "qui 
nascitur  patris  conditioni  accedat ;  "  in  other  cases  its  effect 
would  be  simply  to  restore  the  rule  of  the  jzts  genthari.     For 
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the  full  understanding  of  this  section  we  must  bear  in  mind 
that  a  Latintis  after  marriage  with  a  Roman  woman  could 
on  certain  conditions  (see  sec.  29)  claim  the  citizenship. 


81.  His  cnt?venienter  etiam  illnd 
senatusconsulfco  divo  Iladriano  auc- 
tore  significatur,  ut  ex  Latino  et  pere- 
grisxa,,  itom  contra  ex  pcrcgrino  et 
Latina  qui  nascitiir,  niatris  condicio- 
nem  soquatur.  "    "" 


81.  It  is  determined  also  agi'oe- 
ablytothis  by  a  senatus-consultutn, 
on  the  authority  of  the  Empcior 
Hadrian,  that  a  child  bom  to  a 
Latinus  and  a  poregi'ina,  and  on  the 
other  hand  the  son  of  a  peregriniia 
and  a  Latin  woman,  follows  the 
legal  condition  of  the  mother. 


82.  Tllnd  quoque  his  conveniens 
est,  quod  ex  ancilla  efc  libero  jui'c 
gentiiim  sei-vus  nascitur,  ct  ex  libera 
et  servo  liber  nascitur. 


82.  It  is  also  agreeable  to  these 
enactments,  that  the  child  of  a 
female  slave  and  a  free  man  is  ac- 
cording to  the  jus  gentium,  bom  a 
slave,  and  the  child  of  a  free  woman 
and  a  slave  is  bom  free. 


83.  Animadvertere  tanien  debe- 
mus,  ne  juris  gentium  rcgulam  vel 
lex  aliqua  vel  quod  legis  vicem  opti- 
uet,  aliquo  casu  commutaverit. 


83.  Yet  we  ought  to  observe  (u) 
whether  any  law  or  anything  that 
has  the  power  of  law  has  altered  in 
any  particular  case  the  rule  of  the  jits 

gantium. 


(v)  The  senatus-consultum  referred  to  in  sec.  80,  and  the 
lex  Mensia  modified  the  principle  of  the  jus  gentium,  that 
without  the  connubium  the  child  takes  the  status  of  the 
mother.  In  the  subsequent  sections  84-86,  special  cases  are 
mentioned  in  which  the  rule  was  restored  after  having  been 
abrogated. 


84.  Ecce  enim  ex  senatusconsulto 
Claudiano  ^i)  potcrat  civis  Romana 
quasalieno  servo  volente  domino  ejus 
coiit,  ipsa  ex  pactione  libera  perma- 
nere,  sed  servum  procreare :  nam 
quod  inter  earn  et  dominum  istius 
servi  convenerit,  ex  senatusconsulto 
ratum  esse  jubetur.  Sed  postea  divus 
Hadrianus  iniquitate  rei  et  inelegan- 
tia  juris  motus  restituit  juris  gentium 
regnlam,  ut  cum  ipsa  niulier  libera 


84.  For,  indeed,  a  Roman  woman 
who  has  intercourse  with  the  slave 
of  another  person,  having  obtained 
the  consent  of  his  master,  would  by 
virtue  of  the  senatus-consultum  of 
Claudius,  on  the  ground  of  contract 
herself  remain  free,  but  bear  a  slave : 
for  what  had  been  agreed  upon 
between  the  woman  and  the  master 
of  this  slave  was  ratified  by  this 
scnatus-cousultum ;  but  subsequently 
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permaneat,  liberum  pariat. 


Hadrian,  influenced  by  the  want  of 
equity  iutlie  thing,  and  the  absurdity 
of  the  law,  restored  the  rule  of  the  jits 
gentium,  that  since  the  woman  herself 
remains  free,  her  child  also  is  free. 


(w)  The  child  born  of  a  slave  woman  was  born  a  slave. 
That  this  should  be  so  was  regarded  as  being  according  to 
nature  ;  it  was  the  regula  juris  gentium.  It  was  a  principle 
of  the  Jus  civile,  that  where  the  connubium  existed  between 
the  father  and  the  mother,  the  child  born  followed  the  con- 
dition of  the  father.  Since  there  could  be  no  connubium 
with  a  slave  woman,  a  special  enactment  was  needed  by 
which  it  should  be  determined  under  what  circumstances  the 
child  of  a  slave  woman  should  be  born  free,  or  when  the 
child  of  a  free  woman  should  be  born  a  slave.  The  Senatus 
Consultum  Claudianum,  passed  in  the  year  a.d.  52,  in  the 
reign  of  the  Emperor  Claudius,  prescribed,  First — That  when 
a  free  man  had  children  by  a  woman  whom  he  supposed  to 
be  free,  but  who  turned  out  to  be  a  slave,  the  female  children 
should  follow  the  condition  of  the  mother,  but  the  males 
should  be  free.  Vespasian  changed  this  law,  and  re-estab- 
lished the  rule  of  the  Jus  gentium — that  the  children  of  a 
slave  woman  should  be  born  slaves.  Secondly — If  a  free 
woman  lived  with  another's  slave  by  the  consent  of  the  owner, 
it  might  be  agreed,  that  her  children  should  be  born  slaves 
while  she  herself  retained  her  freedom.  This  departure  from 
the  regula  juris  gentium  Avas  also  set  aside  by  the  Emperor 
Hadrian.  Thirdly — The  principal  provision,  however,  of  the 
Senatus  Consultum  Claudianum  was  the  following : — When 
a  free  woman  cohabited  with  the  slave  of  another,  knowing 
him  to  be  such,  and  when  she  persevered  in  this  cohabitation, 
notwithstanding  a  warning  {denuntiatio)  given  three  times 
by  the  slave's  master,  or  by  the  tutor  of  the  owner,  or  by 
some  person  empowered  to  act  on  his  behalf,  or  if  the  slave 
Avere  owned  by  a  municipium,  then,  without  such  warning, 
the  mother,   although  free,  might,  by  the  sentence  of  the 

a 
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magistrate,  be  proclaimed  to  be  the  property  of- the  owner  of 
the  slave  ;  and  the  children  to  which  she  gave  birth  were 
born  in  a  servile  condition,  even  though  the  mother  had  not 
at  the  time  of  the  birth  been  adjudicated  a  slave.  It  was 
held  that  the  mother,  knowing  the  man  with  Avliom  she  had 
cohabited  to  be  a  slave,  and  living  with  him  without  the  con- 
sent of  his  owner,  had  vitiated  her  offspring.  Justinian 
altered  the  law.  "  This  was,"  says  he,  "  in  our  opinion,  un- 
worthy of  our  age." — "  Quod  indignum  nostris  temjioribus 
esse  existimantes,  etc."  (Ins.  1.  I.  t.  xii.  s.  1.) 

Tacitus,  in  his  Annales,  has  been  supposed  to  give  the 
words  of  this  senatus-consultum.  Speaking  of  its  provisions 
•he  says,  "  Inter  quae  refertur  ad  patres  de  poena  feminarum, 
(jKCB  servis  conjungerentur :  statuitque,  w^  ignaro  domino  ad 
id  prolapscB  in  servitute  :  sin  consensisset,  jn'o  lihertis  lia- 
herentur."  (Tac.  Annal.  lib.  xii.  53.)  It  has  been  objected 
that  Tacitus  gives  the  text  of  the  senatus-consultum  very  im- 
perfectly. No  doubt  this  is  quite  true,  but  it  should  be  re- 
membered that  both  the  Roman  historians  and  jurists  as  the 
rule  give  only  the  substance  or  the  outline  of  both  the 
enactments  and  forms  which  they  record.  Mr.  Long 
suggests  for  the  reading  "  lihertis  "  the  word  "  liberis,"  but 
as  he  admits  "  a  woman  in  some  cases  was  reduced  to  the 
condition  of  a  liberta  by  the  senatus-consultum,"  there  is  no 
doubt  the  above  is  the  true  reading,  for  as  Ernesti  says,  "  Sed 
recte,  j)ro  liberta  :  non  enim  liberta  vere." 

Ulpian,  with  his  accustomed  terseness  and  clearness,  states 
the  fundamental  law  on  this  subject:  "  Ex  cive  Romano  et 
Latina  Latinus  nascitur,  et  ex  libero  et  ancilla  servus ;  quo- 
niam  cum  his  casibus  connubia  non  sint," — and  then  he  adds 
the  rule  without  which  a  system  of  slavery  must  cease  to 
exist — '■'■partus  sequitur  matrem.  In  his  qui  jure  contracto 
matrimonio  nascuntur,  conceptionis  tempore  disceptatur :  in 
his  autem  qui  non  legitime  concipiuntur,  editionis  ;  veluti  si 
ancilla  conceperit,  deinde  manumissa  pariat,  liberum  parit ; 
nam  quoniam  non  legitime  concepit,  cuu»  editionis  tempora 
libera  sit,  partus  quoque  liber  est."  (Ulp.  Frag,  tit.v.ss.  9,  JO.) 
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In  speaking  of  the  different  kinds  of  capitis  deminutio, 
Ulpianus  refers  to  this  senafus-consultnm  in  the  following 
terms:  "Maxima  capitis  deminutio  est,  per  quam  et  civitas 
et  libertas  amittitur,  veluti  cum  incensus  aliquis  venierit,  aut 
quod  nwiYx&Y  alieno  servo  se  junxerit,  denuntiante  domino,  et 
ancilla  facta  fuerit  ex  S.C.  Claudiano."  (Ulp.  tit.  xi.  ss. 
10,  11.)  Theophilus,  in  his  paraphrase  on  the  Institutes  of 
Justinian,  refers  to  this  senatus-consultum  and  shows  how  a 
woman  may  be  reduced  to  slavery.  Re  says,  "  For  if  a  free 
woman  becomes  enamoured  with  my  slave,  and  as  a  conse- 
quence his  service  to  me  is  hindered,  it  is  permitted  me  to 
send  a  notice  with  seven  witnesses  to  separate  herself  from 
him  ;  if  she  fail  to  do  so,  I  can  then  send  a  second  notice  ; 
if  she  still  continue  to  live  with  him,  I  warn  her  for  the  third 
time.  If  she  then  fails  to  put  an  end  to  the  connexion,  I 
give  public  notice  before  a  magistrate  and  obtain  a  judgment, 
which  has  the  effect  of  making  her  my  slave,  so  that  I  not 
only  become  her  master,  but  take  possession  of  her  entire 
property."  This  was  the  law,  he  says,  that  Justinian  abroga- 
ted.    (Theophilus  Par.  lib.  III.  tit.  xii.  s.  1.) 

Gans.  Schol.  p.  90.  Puchta  Instit.  vol.  ii.  pp.  429,  430. 
Walther  Geschichte  des  R.  R.  p.  65.  See  also  the  note  in 
Ernesti's  Tac.  Opera,  lib.  xii.  c.  53.,  and  the  valuable  article 
by  Geo.  Long,  in  Diet.  Gr.  &  Rom.  Antiq.  under  the  head 
senatus-consultum. 

85.  Ex  lege  .  .   .  ex  ancilla   el  li-  85.  By  virtue   of  the  law  children 

bero  poterant  liberi  nasci :  nam  ea  would   be   bom    free    if    the    father 

lege  (a*)  cavetur,  ut ei  quis  cum  aliena  were  free  and  the  mother  a  slave; 

ancilla  quam  credebat  libcram    esse  for  by  that  law  it  is  provided,   that 

coierit ;  si  quidem  masculi  nascautur,  if  auy  one  has  had  intercourse  with 

liberi  sint,   si  vero  feminse,  ad  eum  another   man's  slave,  supposing  her 

periineant  cuj us  mater  ancilla  fuerit.  to  be  a  free  woman,   children  born 

Sed  et  in  hac  specie  divus  Vespasi-  of  the  male  sex  shall  be  free,  but 

anus  inelegantia  juris  motus  restituit  those  of  the  female  sex  shall  belong 

juris  gentium  regulam,  utomni  modo,  to   the  owner  of  the  mother.      But 

etiam  si  masculi  nascantur,  servi  sint  also  in  this  case  Vespasian,  moved 

ejus  cujus  et  mater  fuerit.  by   the    absurdity   of    the    law,    has 

restored  the  rule  of  the  jua-  gentium, 
so  that  without  distinction  the  child- 
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ren  of  a  slave  woman,  even  those 
born  of  the  male  sex,  shall  be  the 
slaves  of  the  owner  of  the  mother. 


(x)  Ea  lege.  Some  writers  refer  these  words  to  the  sena- 
tus-consuUura  Chiudianum,  and  consequently  the  words 
"ejusdem  legis"  in  the  next  section  to  the  same  enactment. 
Mr.  Long,  following  Huschkius,  is  of  opinion  that  the  word 
''lex"  in  neither  case  refers  to  the  senatus-consultum,  but 
to  the  Lex  iElia  Sentia.  Hollweg  thinks  the  lex  was  en- 
tirely different  from  the  senatus-consultum,  and,  without 
giving  his  authority  for  his  opinion,  states  the  difference  as 
follows: — "De  senatus-consulto  Claudiano  hsec  lex,  quam 
antiquiorem  esse  puto,  eo  differt  quod  nulla  domini  denun- 
ciatione  aut  pactione  facta  libera  mulier  servos  pariat." 
There  seems  some  reason  for  this  opinion,  as  the  Romans 
did  not  usually  employ  the  words  lex  and  senati/s-consnltnm 
interchangeably.  Hollweg  de  caus.  prob.  p.  21.  Gans  Schol. 
pp.  9L  92.     Sec  however  the  notes  on  the  next  section. 

86.  Sed  ilia  pars  ejusdem  legis  (y)  86.  But  that  rule  of  the  same  law 

salva  est,  ut  ex  libera  et  servo  alieno,  was  preserved,  by  which  the  children 
quern  sciebat  servum  esse,  servi  nas-  of  a  free  woman  and  another  person's 
cantur.  Itaque  apud  quos  talis  lex  slave,  whom  she  knew  to  be  a  slave, 
non  est,  qui  nascitur  jure  gentium  are  born  slaves.  Hence,  a  child  born 
matris  condicionem  sequitur  et  ob  id  where  such  a  law  does  not  exist  fol- 
liber  est.  lows  according  to  the  jus  gentium  the 

legal  status  of  the  mother,  and   is 
therefore  free. 

(y)  Sed  ilia  pars  ejusdem  legis  salva  est.  There  has  been 
much  discussion  as  to  whether  the  lex  in  this  and  the  pre- 
ceding section  refers  to  the  S.C.  Claudianum,  or  to  some  lex 
[n  the  strict  signification  of  the  term.  Some  authorities  well 
worthy  of  consideration,  especially  Huschkius,  one  of  the 
most  acute  of  the  German  Jurists,  is  of  opinion  that  the  lex  re- 
ferred to  is  some  enactment  difierent  from  the  S.  Consultuni 
under  discussion.  "  Huschkius,"  says  Goeschen,  "  cum  aliis 
viris  doctis  de  lege  JEVm  Sentia  cogitat."    Domenget  says 
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"  La  loi  dont  parle  ici  Gaius  est  sans  doute  le  S.C.  Claudien." 
And  there  can  be  no  impropriety  in  applying  the  term  lex  to 
a  senatus-consiiltum  which  to  use  the  expression  of  Gains 
"  leg-is  vicem  optinet."  (Lib.  i.  sec.  4.) 

But  there  is  another  reason  which  may  be  adduced  in  sup- 
port of  the  opinion  that  the  lex  and  the  senatus-consultum 
here  referred  to  are  one  and  the  same  enactment.  The  lex, 
it  will  be  remembered,  was  originally  passed  by  the  populus, 
that  is  by  the  universi  cives,  including  both  the  plebs  and 
patricians ;  but  by  an  extension  of  the  term,  whicli  was  indeed 
a  departure  from  its  exact  meaning,  the  word  lex  became  ap- 
plied to  the  plebiscitum,  and  wo  find  the  expression  "  lex 
plebeivescitum,"  and  very  soon  afterwards  simply  the  term 
lex.  Further,  the  session  of  the  Senate  came  to  be  called  the 
comitia,  a  term  properly  applied  to  the  public  assembly  of 
the  Roman  people.  Also  where  a  lex  was  really  passed  by 
tlie  people,  it  was  not  seldom  that  it  was  ignored,  and 
the  senatus-consultum  only  referred  to  ;  the  lex  by  which 
it  was  confirmed  or  declared  being  treated  as  a  mere  formality. 
The  senatus-consultum,  as  the  aristocratic  and  imperial  power 
advanced,  constantly  trenched  upon  the  liberties  of  the  plebs. 
Even  in  the  reign  of  Augustus  the  senatus-consultum  was 
deferred  to  at  times  as  tliough  it  were  a  lex,  and  under  his 
successors  this  became  more  frequent  until  at  last  the  roga- 
tion of  the  people  was  dispensed  with  altogether.  In  this 
way  the  senatus-consultum  came  to  usurp  the  place  of  the 
lex,  and  was  spoken  of  as  such.  There  were  however  in- 
stances in  which  the  term  lex  continued  to  be  strictly  applied. 
(See  Gai,ii.275,276.)  Whenthischange  took  place  it  became 
customary  to  apply  to  the  senatus-consultum  the  name  of 
the  person  who  brought  it  forward,  as  in  ancient  times  had 
been  the  practice  with  the  leges.  Such  was  the  case,  for 
example,  in  a  senatus-consultum  passed  in  the  reign  of  Au- 
gustus, the  S.C.  Silanianum,  the  S.C.  Tertullianum,  Orphi- 
tianum,  Trebellianum,  and  many  others  named  after  the 
magistrates  presiding  in  the  senate.  The  seiiatus-consulta 
Neronianum,  and  Claudianum,  which  derived   their  names 
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from  tlie  emperors  who  made  the    motion  for  their  intro- 
duction, will  be  familiar  to  the  student. 

The  argument  in  favour  of  the  lex   being  different  from 
the  senatus-eonsultum  is  well  stated  by  Mr.  Long.     He  says  : 
"  The  exception  in  the  senatus-eonsultum  of  Claudius  applied 
to  the  case  of  a  compact  between  a  free  woman  and  the 
master  of  the  slave,  which  compact  implies  that  the  woman 
must  know  the  condition  of  the  slave,  and  therefore  accordine: 
to  the  terms  of  the  lex  the  issue  would  be  slaves.     But  Gaius 
says  (i.  84)  that  under  this  senatus-eonsultum  the  woman 
might  by  agreement  continue  free  and  not  give  birth  to  a 
slave;  for  the  senatus-eonsultum  gave  validity  to  the  compact 
between  the  woman  and  the  master  of  the  slave.     At  first 
sight  it  appears  as  if  the  senatus-eonsultum  produced  exactly 
the  same  effect  as  the  lex  with  respect  to  the  condition  of 
the  child.     But  this  is  explained  by  referring  to  the  chief 
provision  of  the  senatus-eonsultum,  which  was  that  cohabi- 
tation with  a  slave  "invito  et  denuntiante  domino"  reduced 
the  woman  to  a  servile  condition,  and  it  Avas  a  legal  conse- 
quence of  this  change  of  condition  that  the  issue  of  her  co- 
habitation must  be  a  slave.    The  Lex  iElia  Sentia  had  already 
declared  the  condition  of  children  born  of  the  union  of  a  free 
woman  and  a  slave  to    be  servile.      The   senatus-eonsultum. 
added   to   the  penalty    of  the    lex    by    makiny    the   mother 
a    slave    also,    unless    she    cohabited    with    the    consent    of 
the  master,  and    thus    resulted  that  "  inelegantia  juris"  by 
which  a  free  mother  could  escape  the  penalty  of  the  senatus- 
eonsultum  through  her  agreement,  and  yet  her  child  must  be  a 
slave  pursuant  to  the  lex.     Hadrian  removed  this  inelegan- 
tia by  declaring  that  if  the  mother,  notwithstanding  the  co- 
habitation, escaped  from  the  penalties  of  the  senatus-eonsultum 
by  virtue  of  her  compact  the  child  also  should  have  the  benefit 
of  the  agreement.     The  senatus-eonsultum  only  reduced  the 
cohabiting  woman  to  a  servile  state  when  she  cohabited  with 
aman's  slave, "invito  et  denuntiante  domino;"  if  she  cohabited 
Avith  him  knowing  him  to  be  a  slave,  without  the  knowledge 
of  the  master,  there  could  be   no  denuntiatio,  and  this  case 
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it  appears,  was  not  affected  by  the  senatus-consultum,  for 
Gaius  observes  as  above  stated  (i.  86)  that  the  Lex  had  still 
effect  and  the  offspring  of  such  cohabitation  was  a  slave.  The 
fact  of  this  clause  of  the  lex  remaining  in  force  after  the  en- 
acting of  the  senatus-consultum,  appears  to  be  an  instance 
of  the  strict  interpretation  which  the  Roman  jurists  applied 
to  positive  enactments;  for  the  senatus-consultum  of  Hadrian, 
as  stated  by  Gaius,  only  applied  to  the  case  of  a  contract 
between  the  master  of  the  slave  and  the  woman,  and  therefore 
its  terms  did  not  comprehend  a  case  of  cohabitation  when  there 
was  no  compact.  Besides  this,  if  a  free  woman  cohabited  with 
a  man's  slave,  either  without  the  knowledge  of  the  master  or 
with  his  knowledge,  but  without  the  "  denuntiatio,"  it  seems 
that  this  was  considered  as  if  the  woman  simply  indulged  in 
promiscuous  intercourse  (vulgo  concepit)  and  the  mother 
being  free  the  child  was  also  free  by  the  jus  gentium  ;  till  the 
lex  attempted  to  restrain  such  intercourse  by  working  on  the 
parental  affections  of  the  mother  and  the  senatus-consultum 
by  a  direct  penalty  on  herself.  There  was  a  "juris  inelegan- 
tia  "  in  a  free  woman  giving  birth  to  a  slave,  but  this  was  not 
regarded  by  Hadrian,  who  was  struck  by  the  inelegantia  of  a 
woman  by  compact  being  able  to  evade  the  penalty  of  the 
senatus-consultum  while  her  child  was  still  subject  to  the 
penalty  of  the  lex. 

In  section  84  the  case  is  that  of  a  free  woman  having 
obtained  the  consent  of  the  master  of  the  slave  ;  in  this  sec- 
tion the  woman  acts  with  full  knowledo;e  that  the  man  is  a 
slave  and  without  having  obtained  the  master's  consent. 
This  appears  to  be  the  distinction  between  the  two  cases. 
Domenget  (p.  52)  suggests  that  to  bring  this  paragraph  into 
accord  with  sect.  84,  we  must  suppose  that  Gaius  here  refers 
to  a  Roman  woman  or  a  Latina,  and  in  the  former  passage 
to  a  peregrina.  The  use  of  the  words  "  civis  Romana"  in 
sect.  84,  and  "  libera  "  in  the  present  section  appears  clearly 
to  exclude  such  a  hypothesis.  According  to  Paulus,  (sent. 
ii.  21.)  the  child  of  a  Roman  or  Latin  woman,  although  be- 
gotten by  a  sliive,  was  born  free.     It  was  otherwise  if  the 
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mother  were  a  peregrina.  This  anomaly  was  done  away  with 
in  the  time  of  Justinian,  and  if  the  mother  of  the  child  were 
free  at  any  moment  between  the  time  of  conception  and  that 
of  birth  she  bore  a  free  child  (Tnstit.  de  ingen.  proosm.) 

Gans  Schol.  p.  92.  et  seq.  Puchta's  Cursus  der  Instit. 
pp.320,  321,  and  note  d.  Instit.  R.L.  p.  46.  Diet.  Gr.  Rom. 
Antiq.  pp.857,  858.     Lex  2.  s.  9.  de  orig.  jur.  (i.  2.) 


87.  Quibus  autem  casibus  matrls 
et  non  patris  condicionem  sequitur  qui 
nascitur,  ■iisdem  casibus  in  potestate 
eum  patris,  etiamsi  is  civis  Romanus 
sitj  non  esse  plus  quam  manifestum 
est.  Et  ideo  supcrius  rettulimus,  qui- 
busdam  casibus  per  errorem  non  justo 
contracto  matrimomo  senatum  inter- 
venire  et  emendare  vitiura.  matrimo- 
nii, eoque  modo  plerumque  efi&cere, 
ut  in  poteetatem  patris  filius  rediga- 
tur.  (s) 


87.  But  it  ig  very  clearly  manifest 
that  in  those  instances  in  ■which  the 
child  follows  the  legal  condition 
of  the  mother,  and  not  that  of  the 
father,  the  child  is  not  under  the 
potestas  of  his  father,  even  if  the  fa- 
ther be  a  Eoman  citizen.  Hence,  we 
have  said  above,  that  in  certain  cases, 
if  through  error,  a  marriage  has  been 
illegally  contracted,  the  senate  steps 
in  and  repairs  the  faulty  marriage, 
and  in  that  manner  generally  causes 
the  son  to  be  brought  under  the 
potestas  of  his  father. 


(^z)  See  Gai.  I,  sec.  67. 


88.  Sed  si  ancilla  ex  cive  Romano 
concepcrit,  deinde  manumissa  civis 
Romana  facta  sit,  et  tunc  pariat,  licet 
civts  Romanus  sit  qui  nascitur,  sicut 
pater  ejus,  non  tamen  inpotestatem 
patris  est,  quia  ncque  ex  justo  coitu 
conccptus  est,  neque  ex  uUo  senatus- 
consulto  talis  coitus  quasi  Justus  con- 
stituitur. 


88.  But  if  a  female  slave  having 
conceived  by  a  Roman  citizen,  has 
thereupon  been  made  free  by  manu- 
mission and  afterwards  gives  birth 
to  a  child,  although  her  child  is  a 
Roman  citizen  as  well  as  his  father, 
yet  is  he  not  under  the  potestas  of 
his  father  because  he  is  not  conceived 
in  a  lawful  connection,  nor  is  such 
connection,  according  to  any  senatus- 
consultum,  treated  as  lawful. 


89.  Quod  autem  placuit,  si  ancilla 
ex  cive  Romano  conceperit,  deinde 
manumissa pppcrcrit,  qui  nascitur  li- 
berum    nasci,    naturali    rationo    fit. 


89.  But  the  proposition,  that  the 
child  of  a  female  slave,  begotten 
by  a  Roman  citizen,  and  born  after 
the   manumission  of  the    mother,  is 


Nam  hi  qui  illegitime  concipiuntur,       born  free,  rests  upon  a  principle  of 
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statum  sumunt  ex  eo  tempore  quo 
nascuntur :  itaque  si  ex  libera  nascun- 
tur,  liberi  fiunt,  nee  interest  ex  quo 
mater  eos  concepcnt,  cum.  ancilla 
fuoiit.  At  hi  qui  legitime  concipiun- 
tur,  ex  conceptionis  tempore  statum 
sumunt. 


natural  reason;  for  those  who  are 
illegitimately  conceived,  take  their 
legal  status  from  the  moment  of 
their  birth,  and  so  are  free,  if  they 
are  born  of  a  free  woman ;  nor  does 
it  matter  by  whom  the  mother  con- 
ceived them,  when  she  was  yet  a 
slave.  But  those  who  are  legitimately 
conceived  take  their  status  from  the 
time  of  conception. 


90.  Itaque  si  cui  mulieri  civi  Bo- 
manw  prcsgnanti  aqua  et  igni  in- 
ierdictum  fuerit,  eoque  modo  pere- 
grina  fia.t,  et  tunc  pariat,  conplures 
distinguunt  et  putant,  si  quidem  ex 
justis  nuptiis  conceperit,  civem  Eo- 
manum  ex  ea  nasci,  si  vero  volgo 
conceperit,  peregrinum  ex  ea  nasci. 


90.  Therefore  many  make  a  dis- 
tinction, and  are  of  opinion  that  if  a 
sentence  of  banishment  (ciquo}  et  igris 
interdictio)  be  pronounced  against  a 
pregnant  Koman  woman,  and  she  be- 
come in  this  manner  an  alien  pere- 
grina,  and  afterwards  bring  forth  a 
child,  the  child  bom  of  her  is  a  Eoman 
citizen  if  conceived  inlawful  man-iage^ 
but  if  conceived  by  prostitution  the 
child  shall  be  an  alien . 


91.  Item  si  qua  mulier  civis  Eo- 
mana  praegnans  ex  senatusconsulto 
Claudiano  ancilla  facta  sit  ob  id,  quod 
alieno  servo  coierit  denuntiante  do- 
mino ejus,  conplures  distinguunt  et 
existimant,  si  quidem  ex  justis  nuptiis 
conceperit,  civem  Eomanum  ex  ea 
nasci,  si  vero  volgo  conceperii,  servv.m 
nasci  ejus  cujus  mater  facta  est  an- 
cilla.  (a) 


91.  Again,  when  during  her  preg- 
nancy a  Eoman  woman  becomes  a 
slave  according  to  the  senatus- 
consultum  of  Claudius,  because  she 
has  had  intercourse  with  a  slave, 
notwithstanding  the  warning  of  his 
master,  many  make  a  distinction, 
and  think,  that  if  she  have  con- 
ceived in  a  legal  marriage,  the  child 
when  born  is  a  Eoman  citizen,  but 
on  the  other  hand  if  she  have  con- 
ceived as  a  common  prostitute  the 
child  is  born  a  slave  of  that  master, 
whose  slave  the  mother  has  also 
become. 


(a)  Justinian  declared  LI.  5,  18,  de  stat.  hom.  (i.  5.)  that 
the  freedom  of  the  mother  at  any  time  between  conception 
and  birth  shoukl  secure  thfi  freedom  of  her  child  "  quia  non 
debet  calamitas  matris  nocere  ei  qui  in  ventre  est." 
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92.  Item  peregrinB,  quoque  si  volgo 
oonceperit,  deindecivis  Roraana  facta 
sit,  et  pariat,  civcm  Romanum  parifc  ; 
si  vero  ex  peregrine,  cui  secundum 
leges  moresque  peregrinorum  con- 
j  uncta  est,  videtur  ex  senatusconsulto 
quod  auctore  divo  Hadriano  factum 
est  peregriiius  nasci,  ms\  patri  ejus, 
civitas  Romana  qacesita  sit. 


92.  Again,  if  a  peregrina  has 
conceived  by  prostitution,  and  subse- 
quently, having  become  a  Roman 
citizen,  gives  birth  to  a  child, 
her  son  is  bom  a  Roman  citizen,  but 
if  she  has  conceived  by  a  peregrinus 
with  whom  she  has  been  united 
according  to  the  laws  and  customs 
of  the  peregrini,  it  appears  from  a 
sena.tus  considtum  made  by  the  au- 
thority of  Hadrian  that  the  child 
will  be  born  a  peregrinus,  unless 
the  Roman  civitas  has  been  acquired 
by  his  father. 


93.  Si  peregrinus  (&)  cimi  liheris  civ- 
itato  Bomana  donatusfuerit,  nonaliter 
filii  in  potestate  ejus  fbint  quam  si 
Tmperator  eos  in  potestatem  redegerit. 
Quod  ita  demum  is  facit,  si  causa  cog- 
nita  aestimaverit  hoc  filiis  expedire  : 
diligentius  atque  exactius  enim  cau- 
sam  cognoscit  de  impuberibus  absen- 
tibusque.  Et  ha3c  ita  edicto  divi 
Hadriani  significantur. 


93.  If  a  peregrinus  has  had  granted 
to  him  the  Roman  civitas  for  himself 
and  his  children,  the  latter  will  not 
be  under  the  potestas  of  their  father, 
unless  the  emperor  has  brought  them 
under  it;  and  this  he  only  does  when, 
after  an  examination  of  the  grounds, 
he  judges  it  to  be  for  the  advantage 
of  the  children ;  but  he  enquires  with 
especial  care  and  diligence  as  to  the 
affairs  of  minors  and  absentees.  And 
this  is  determined  by  an  edict  of  the 
Emperor  Hadrian. 


{  h  )  Cum  liheris  civitate,  etc.  After  Si  peregrinus  there 
is  a  lacuna  in  the  MS.  till  we  come  to  the  words  "non 
aliter."  Klenze  proposes  to  read  "  cum  liheris  jam  natis." 
Lachmann,  "cum  filiis  suis."  The  text  follows  the  reading 
of  Huschkius.  In  the  MS.  the  reading  is  according  to  the 
last  named  critic  manifestly  "  liberis."  Nor  can  it  be  objected, 
he  says,  that  in  the  following  period  the  reading  is  "filiis" — 
"hoc  filiis  expedire."  We  meet  with  a  similar  change  of 
the  expression  liberi  and  filii  in  different  periods  in  sec.  55. 
bk.  I.  "Item  in  potestate  nostra  sunt  liberi  nostri,"  and 
then  in  the  next  period,  "fere  enim  nulli  alii  sunt  homines 
qui  talem  m  flios  suos,  &c."  (Hu^chk.  p.  2.) 
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91.  Item  si  qwis  cum  nxore  pra^g- 
nanto  civitate  Romana  donatus  sit, 
qiiamvisis  qui  nascitur,  ut  supra  dixi- 
mus,  civis  Romanus  sit,  tamen  in  po- 
testate  patris  non  fit :  idque  subscrip- 
tione  divi  Hadriani  significatur.  Qua 
de  causa  qui  intellegit  uxorern  suam 
esse  praegnantem,  dum  civitatem  sibi 
et  uxori  ab  Imperatore  petit,  simul  ab 
eodem  petere  debet,  ut  eum  qui  natus 
erit  in  potestate  sua  habeat. 


94.  Again,  if  a  man  and  liis  wife, 
she  being  pregnant  at  tlie  time,  have 
been  presented  with  the  Roman  civi- 
tas,  although  the  cliild  when  it  is  born 
is  a  Roman  citizen,  as  we  have  said 
above,  yet  it  is  not  under  the  potestas 
of  its  father,  as  is  declared  by  a  re- 
script of  the  Emperor  Hadrian ;  there- 
fore a  man  who  knows  that  his  wife 
is  pregnant,  when  he  seeks  the  civitas 
from,  the  emperor  for  himself  and  his 
wife,  ought  at  the  same  time  to  pe- 
tition that  his  issue  which  may  be 
born  should  be  placed  under  his 
potestas. 


95.  Alia  causa  est  eorum  quiLatini 
sunt  (c)  et  cum  liberis  suis  ad  civita- 
tem Romanam  perveniunt :  nam  hor- 
um  in  potestate  fimit  liberi.  Quod 
jus  quibusdam  peregrims  .... 


95.  It  is  different  with  those  who 
are  Latini,  and  who  have  themselves 
with  their  children  attained  to  the 
Roman  civitas ;  for  their  children  are 
under  the  potestas  of  their  father. 
This  right  has  also  been  given  to  cer- 
tain peregrin!     .... 


(c)  Alia  causa  est  eorum,  qui  Latini  sunt,  etc. 

In  the  two  preceding  paragraphs  Gaius  says  that  when  a 
peregrinus  and  his  enciente  wife  are  presented  with  the 
Roman  civitas,  the  children  will  not  come  under  the  patria 
potestas,  except  the  emperor  shall  declare  that  such  shall  be 
Ihe  case.  The  present  paragraph  stands  in  opposition  to 
this.  The  reading  "Latini  sunt,  etc  "  is  by  no  means  certain. 
The  letters,  as  far  as  they  are  legible,  may  mean  equally  well 
Za^ii/i/re  ;  and  Huschkius  affirms  that  this  is  the  correct 
reading.  He  regards  the  reading  "  eorum,  qui  Latini  sunt" 
as  unendurable,  and  says  it  should  be  g^ii  Latinorum.  ^^  hat 
then  are  we  to  understand  by  "  Latii  jure — ad  civitatem 
Romanam  pervenire  ?  "  It  has  been  usually  understood  to 
mean,  that  those  Latini  who  attained  to  offices  of  honour 
acquired  by  virtue  of  their  position  the  Roman  civitas.  The 
existence  of  such  right  is  confirmed  by  Ascon.  in  Pison. 
J).  '•^.     "  Pompeius  enim  non  in  novis  colonis   eas   constituit. 
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sed  veteribus  incolis  raanentibus  jus  cledit  Latii,  nt  possent 
habere  jus,  quod  ceterce  Latinee  coloniae,  id  est,  ut  gerendo 
magistratus  civitatem  Roraanam  adipiscerentur."  See  also 
Cic.  ad  Attic.  5.  11.  Savigny  verm.  Schr.  Bd.  o.  s.  294. 
Appian.  2.  26.  It  would  seem  that  Gaius  did  not  under- 
stand this  operation  of  the  jus  Latii,  for  in  the  following 
paragraph  he  speaks  of  it  for  the  first  time,  and  says  that 
it  was  minus  latum,  more  limited.  It  is  also  to  be  observed 
that  he  does  not  speak  here  of  that  which  is  referred  to  by 
many  writers — Latii  jure  ad  civ.  Rom.  per\'enire — merely, 
but  of  the  Latii  jure  cum  liberis  ad  civ.  Rom.  pervenire. 

According  to  Gaius  there  were,  Latii  jure,  two  degrees  in  the 
acquisition  of  the  Roman  civitas:  1.  A  more  extended,  by 
which  a  man  and  his  children  attained  to  the  civitas.  2.  A 
limited  one,  in  which  a  person  who  had  held  a  position  of 
dignity  and  honour,  himself  alone  attained  to  the  citizenship. 
The  more  extended  civitas  was  attained  by  the  Lex  Servilia 
or  more  correctly  the  Lex  ^lia,  which  was  probably  incor- 
porated without  alteration  into  the  Lex  Servilia.  C.  T.  Zumpt 
de  leg.  et  jud.  repel,  p.  20.  seq.  The  chapter  "  de  ceivitate 
danda  "  enacts  that  he  who  has  carried  a  prosecution  through 
to  conviction,  or  "aliqua  ex  re,"  shall  himself, his  wife, children 
and  grandchildren,  receive  as  a  reward  the  civitas.  The  ex- 
pression is  "  ceives  Roraanei  justei."  Since  in  public  law 
there  is  no  justa  nor  injusta  civitas,  it  must  mean  that  the 
children  and  grandchildren  should  have  the  same  legal  status 
as  the  justi  liberi  of  a  Roman  family,  and  be  also  in  like 
manner  under  the  potestas.  Compare  Cic.  Orat.  pro  Bal. 
c.  23.24.  Liv.  41.  8. 

In  the  old  Latin  treaty  between  Rome  and  Latium,  the 
jus  municipium  was  established  and  defined.  It  was  probably 
only  the  renewal  of  a  more  ancient  treaty  and  at  the  time 
of  its  renewal  Avas  extended  to  the  Hernicii.  Dion.  7.  53.  8. 
69.  70.  77.  When  Latium  Avas  overthrown,  the  Romans  did 
not  utterly  destroy  the  right  of  the  municipium  so  far  as  the 
Latini  were  entitled  to  it,  but  it  was  regulated  by  the  lex  to 
which  Livy  refers.     It  has  been  conjectured  that  there  was 
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a  provision  in  these  leges  datte,  wliich  empowered  the  Roman 
senate  to  determine  the  rights  of  the  Latin  cities,  and  that 
the  so-called  jus  Latii  had  its  origin  in  these  laws. 

For  the  discussion  of  this  question  the  fragments  of  the 
leges  Flaviee  are  of  very  great  importance.  These  were 
given  by  the  Roman  authorities  to  the  Latin  colonies  at  Sal- 
pensa  and  Malaga  in  Spain,  and  first  made  known  to  Ger- 
many by  Mommsen.  The  bronze  tables,  weighing  together 
264  Castilian  pounds,  were  found  on  the  property  of  D. 
Jorge  Loring,  in  Malaga,  and  were  first  published  under  the 
title  "  Estudios  sobre  los  dos  bronces  encontrados  en  Malaga 
a  fines  de  Octubre  de  1851.  Por  el  doctor  Don  Manuel  Rod- 
riguez de  Berlanger,  &c.,  1853.  The  edition  by  Mommsen  con- 
tains an  admirable  explanation.  The  tables  give  us  the  law 
of  the  Latin  colonies  in  Salpensa  and  Malaga  in  the  province 
of  Baetica,  in  Spain.  The  JEs  Salpensanum  contains  chap- 
ters 21  to  29,  the  JEs  Malacitanum,  chapters  51  to  69. 
Vespasian  had  made  the  citizens  of  these  two  towns  Latini, 
and  Domitian  is  supposed  to  have  conceded  these  laws.  The 
tables  are  valuable,  as  they  are  thought  to  contain  the  sub- 
stance, or  at  least  the  plan,  of  the  laws  and  privileges  granted 
to  all  the  Latin  colonies.  They  do  not  materially  differ  from 
the  explanations  already  given.  The  acquisition  of  the  civi- 
tas,  by  virtue  of  serving  in  the  magistracy  accorded  to  the 
citizens  of  Salpensa,  (Ruhr.  21.  25)  was  conceded  to  the 
ordinary  annual  magistrates,  the  Duumviri  or  imperial  pre- 
fects, the  iEdiles  and  the  Queestors.  Not  only  these  persons, 
but  also  their  parents,  wives,  children  and  grandchildren 
born  in  a  lawful  Latin  marriage,  attained  to  the  civitas. 
All  who  attained  to  the  civitas  by  virtue  of  this  law,  or  by 
the  edict  of  Vespasian,  Titus  or  Domitian,  continued  under 
thepotestas,  the  manus  or  mancipium  of  those  who  had  thus 
become  Roman  citizens.  In  accordance  with  Roman  law 
they  had  the  jus  tutorem  optandi — all  their  former  rights 
over  their  own  or  their  parents  freed-men.  R.  22,  23. 
See  Huschke  Kritik.  pj).  3  to  24,  where  the  whole  ques- 
tion is  adiuirablv  treated.      Piichta  Inst.  I.  62.  i.  108.  a. 
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96.  Magistratum  gcrunt,  civitatem 
Romanamconsequuntur;  minus  latum 
est,  cum  hi  tantum  qui  vel  magistra  - 
turn  vol  honorem  gernnt  ad  civitatem. 
Romanam  perveniunt.  Idque  con- 
pluribws  epistulis  Principum  siguifica- 
tur. 


!16.  The  Latini  who  discharge  ma- 
gisterial duties  attain  also  to  the 
Roman  civitas,  but  this  right  is  less 
extended  when  it  is  attained  by  those 
who  exercise  the  duties  of  the  magis- 
tracy or  of  some  public  office;  and 
this  is  determined  by  many  imperial 


97.  Non solum tamennaturalesliheri 
secundum  ea  qux  diximus,  in  potes- 
tate  nostra  sunt,  verum  at  hi  quos 
adoptamus. 


97.  Not  only  are  our  natural  child- 
ren in  our  jjower,  as  we  have  said, 
but  those  also  whom  we  adopt. 


98.  Adoptio  (d)  autem  duobus  media 
fit,  aut  populi  auctoritate,  aut  in- 
perio  magistratus,  vehti  Prsetoris. 


98.  Adoption  takes  place  in  two 
modes ;  either  by  the  authority  of  the 
people,  or  by  the  administrative  power 
(imperium)  of  a  magistrate,  for  ex- 
ample, of  the  praetor. 


(d)  Adoptio  with  the  Romans  was  that  act  on  the  part 
of  the  citizen  by  which  a  person  was  brought  into  the  family 
and  placed  under  the  patria  potestas  of  its  head.  "  Adop- 
tionis  nomen  est  quidem  generale ;  in  duas  autem  species 
dividitur,  quarum  altera  adoptio  similiter  dicitur,  altera  arro- 
gatio.  Adoptantur  filiifamilias;  arrogantur,  qui  sui  juris 
sunt."  Modestinus  in  1.  1.  sec.  1.  Dig  de  adopt,  et.  eman. 
{}.  7.)  There  are  thus  two  elements  in  adoptio.  It  was  a  legal 
solemnity  celebrated  by  a  Roman  citizen ;  and  then  it 
introduced  the  party  adopted  into  the  fam'dia  and  placed 
him  as  already  observed  under  the  patria  potestas. 
Adoptio  was  not  as  extensive  in  its  operation  as  the 
legitimatio  per  subsequens  niatrimonium.  The  legiti- 
mated children  enterel  into  relationship  by  virtue  of  the 
legitimatio  Avith  all  the  blond  relations  of  the  father. 
Not  so  the   adopted    child.     He    became    related    only    to 
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the  agnates  of  tlie  family.  An  adopted  daughter  for  example 
became  agnate  to  a  man's  son,  but  if  she  were  emancipated, 
the  relationship  ceased,  and  the  son  could  marry  her. 
Adoptio  could  never  give  rise  to  the  relationship  of  brother 
or  sister,  or  nephew  to  the  pater  adoptans.  As  a  legal  insti- 
tute  adoption  resembled  nature,  hence  the  maxim,  "Adoptio 
naturam  imitatur."  This  principle  gave  rise  to  important 
results.  There  must  for  example  be  no  disparity  of  age.  The 
pater  adoptans  must  be  at  least  eighteen  years  older  than 
the  child  adopted.  He  must  be  a  civis  Romanus.  He  must 
not  have  suffered  castration,  though  he  might  have  been  a 
spado.  There  could  not  be  an  "  adoptio  ad  diem"  i.  e.  one  to 
take  place  on  a  future  day.  The  pater  adoptans  must  not 
have  children  of  his  own,  unless  it  could  be  proved  that  his 
own  children  would  suffer  no  injury  by  the  adoption.  Then 
for  all  kinds  of  adoption  there  must  be  the  pubertas 
plena. 

There  were  three  kinds  of  adoptio  in  Roman  law :  1.  Arro- 
gatio.  2.  Datio  in  adoptionem.  3.  Adoption  on  the  part  of 
a  woman. 

I.  Arrogatio.  In  arrogatio  a  homo  sai  juris,  that  is,  a  man 
in  his  own  power,  was  brought  under  the  potestas  of  another. 
It  was  the  adoption  of  a  pater-familias  and  involved  a  capitis 
deminutio  to  the  man  arrogated,  reducing  him  to  the  condi- 
tion of  a  filius-familias.  Il»  could  only  take  place  by  virtue 
of  the  highest  power  of  the  State,  and  required  a  lex  per 
})opulum  in  the  comitia  centuriata.  In  later  times,  under  the 
emperors  it  could  be  effected  only  by  an  imperial  rescript. 
After  causse  cognitio  the  emperor  decided  whether  the  arro- 
gatio was  to  be  permitted  or  not.  The  civilians  say  that 
arrogatio  must  be  either  per  populum  or  per  principera.  The 
causse  cognitio  was  appointed  that  no  interests  might  be 
violated.  It  was  usually  an  old  man  who  had  no  children 
of  liis  own  that  applied  to  the  populus  or  to  the  princeps  for 
the  permission  to  adopt  a  filius  by  arrogatio.  The  usual 
consequences  of  datio  in  adoptionem  followed  in  the  case 
of  arrogatio,  but  there  was  one  special  result  that  should  be 
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noted.  Not  only  was  the  arrogatus  brought  under  the  po- 
testas  of  the  arrogator,  but  lie  drew  his  children  with  him 
into  his  new  family,  who  also  fell  under  the  same  potestas. 

The  form  of  words  used  in  arrogatio  has  been  preserved 
by  Aulus  Gellius  in  his  Noctcs  Attici  and  is  as  follows : — 

Gell.  V.  19.  Arrogatio  autem  dicta,  quia  genus  hoc  in 
alienam  familiam  transitus  per  populi  rogationem  fit.  Ejus 
rogationis  verba  haec  sunt:  "  Velitis,  jubeatis,Quirites  utiL. 
Valerius  L.  Tito  tarn  jure  legeque  filius  siet,  quam  si  ex  eo 
patre  matreque  familias  ejus  natus  esset,  utique  ei  vitse  necis- 
que  in  eo  potestas  siet,  uti  patri  endo  filio  est.  Hsec  ita,  uti 
dixi,  ita  vos  Quirites,  rogo." 

The  pater  arrogator  succeeded  in  universal  jus  to  the  pro- 
perty of  the  arrogatus  during  the  period  of  what  has  been 
termed  classical  law.  In  the  time  of  Justinian,  when  the  dis- 
tinction between  a  homo  sui  juris  and  a  homo  alieni  juris 
was  done  away  with,  the  property  of  the  arrogatus  remained 
his  own.  He  had,  however,  only  a  nude  ownership ;  the 
pater  arrogator  had  the  usufruct.  The  creditors  had  a 
lien  upon  it  for  their  debts,  which  the  arrogator  was 
obliged  to  meet,  or  they  were  entitled  to  the  "  missioinbona 
arrogati," 

In  the  older  law,  women  and  cJiildren  under  fourteen  years 
of  ige  could  not  be  adopted  by  airogation,  nor  could  a  man 
who  was  placed  under  the  tutela.  In  later  law  women 
might  be  adopted  as  well  as  men,  that  is,  if  they  were  sui 
juris.  By  the  Epistola  Divi  Pii  an  impubes  might  be  adopted 
by  arrogation,  but  there  must  first  be  causae  cognitio  at  which 
it  must  be  ascertained  whether  the  arrogator  was  a  fit  person 
to  bring  up  and  educate  the  impubes,  and  there  must  also 
be  the  consent  of  all  the  tutores  to  the  arrogatio.  The 
arrogator  must  give  cautlo,  or  security,  1.  That  if  the  impubes 
should  die,  he  will  give  up  his  entire  property  to  his  relatives. 
2.  That  in  the  case  of  the  mancipation,  or  death  of  the  impu- 
bes, the  property  should  be  restored  either  to  himself  or  his 
heir,  and  that  in  case  of  the  death  of  the  arrogator,  the  im- 
pubes should   have   a   claim   upon  the  fourth    part   of  the 
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inlieritance  of  the  arrogator  : — the  quarta  omnium  bonoriim, 
or  as  it  was  called  the  quarta  Divi  Pii. 

II.  The  Datio  in  adoptionem.  This  is  adoptio  in  the 
strict  sense  of  the  term  ;  it  was  the  ceremony  by  which  a 
filius  farailias  who  Avas  in  the  power  of  his  parent — in  potes- 
tate  parentum — whether  child  or  grandchild,  male  or  female, 
Avas  transferred  to  the  power  of  the  person  adopting  him. 
It  was  effected  under  the  authority  of  a  magistrate,  the 
preetor  for  instance  at  Rome,  or  a  governor  (prseses)  in  a 
province.  The  person  to  be  adopted  was  first  manci- 
pated  before  the  competent  authority,  and  then  surrendered 
to  the  pater  adoptans  by  the  legal  form  called  "injure 
cessio." 

It  is  usual  to  say  that — "Adoptio  per  praetorem  fit,  non 
per  populum  ant  per  principem."  There  was  no  causae  cog- 
nitio ;  for  while  the  father  liv^ed  the  state  did  not  deem  it 
necessary  to  interfere.  The  three  parties  appeared  in  the 
court  of  the  preetor,  and  the  protocol  was  completed,  shewing 
that  an  adoption  was  intended.  Before  the  time  of  Justinian 
the  form  was  complicated,  but  still  the  preetor  was  not  re- 
quired to  interpose  his  authority.  First  the  filius  was  sold, 
then  he  was  mancipated,  then  remancipated,  and  finally  the 
agnatic  band  was  severed  and  he  was  yielded  in  jure  cessio 
to  his  newfamilia.  "  Si  pater,"  says  the  law  of  XII  Tables, 
"filium  ter  venumduit,  filius  a  patre  liber  esto."  Justinian 
provided  that  the  filius  should  not  lose  by  his  adoption  into  the 
familia  of  another.  The  power  of  his  own  father  was  not 
dissolved,  nor  was  the  adopted  son  brought  under  the 
potestas  of  his  adopted  father.  The  effect  of  adoptio  in  the 
time  of  Justinian  was  that  the  filius  obtained  a  rio^ht  of  in- 
heritance  in  the  estate  of  his  pater  adoptans.  He  had  thus 
two  fiithers.  But  he  had  merely  a  right  to  the  estate  of  his 
father  by  adoption  in  the  case  of  intestacy,  and  might  be 
excluded  from  all  benefit  by  will.  He  was  not  numbered 
among  the  heredes  necessnrii 

When  the   pater  adoptans  happened  to  be  an  ascendant 
and  not  an  actual  extraneus,  then  the  datio  in  adoptionem 

H 
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liacl  the  effect  of  the  ancient  law.  The  filius  entered  into 
the  new  family  and  fell  under  the  potestas  of  his  pater  adop- 
tans.  The  phrase  plena  adoptio  was  applied  to  a  child  when 
he  entered  into  the  family  of  an  ascendant,  and  when  he  was 
brought  under  an  entirely  new  potestas.  But  when  the  filius 
was  introduced  into  the  family  of  an  extraneus  or  stranger, 
then  it  was  called  an  adoptio  minus  plena,  m  which  case  there 
was  no  change  of  the  familia,  nor  of  the  potestas,  but  simply 
a  right  of  inheritance.  From  the  above  remarks  it  will  be 
seen  that  every  arrogatio  is  plena,  whilst  adoptio  may  be 
plena  or  mimis  plena. 

III.  The  third  kind  of  adoption  is  that  on  the  part  of  a 
woman.  Such  an  adoptio  seems  to  be  a  contradiction  of  the 
fundamental  notion  of  adoption.  A  woman,  we  know,  could 
exercise  no  patria  potestas ;  nor  are  her  children  in  the 
familia  of  the  mother.  "  Foemina  semper  finis  familiae." 
It  was,  however,  ordained  by  an  imperial  rescript,  that 
when  a  mother  had  lost  her  child  by  death,  she  might 
under  the  sanction  of  the  state,  in  order  to  console  her  under 
her  loss,  adopt  another  in  its  place.  When  a  child  was  thus 
adopted,  it  took  the  place  of  the  lost  one;  and  the  mutual 
relationship  of  mother  and  child  was  identical  with  that 
which  had  subsisted  between  her  and  her  own  child.  There 
was  of  course  in  this  case  no  patria  potestas,  and  no  agnatic 
relatives  were  gained  by  the  transaction.  But  what  is  to  be 
noted  is,  that  there  was  a  mutual  right  of  inheritance. 
When  the  mother  made  her  Avill,  she  was  bound  to  remem- 
ber her  adopted  child,  and  when  the  child  made  a  will,  that 
child  must  not  forget  the  mother.  In  the  adoptio  minus 
plena  there  was  simply  a  unilateral  right  of  inheritance,  but 
in  the  case  of  adoptio  on  the  part  of  the  woman  there  was  a 
bilateral  right  of  inheritance.  As  an  institution,  it  came 
between  the  adoptio  plena  and  the  adoptio  minus  plena. 

There  was  a  special  consequence  resulting  from  what  was 
termed  the  adoptio  ex  tribus  maribus  ex  S.C.  Sabiano.  If 
a  father  gave  one  of  three  sons  in  adoption,  the  father  was 
bound  to  leave  him  a  third  part  of  his  property. 
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99.  Populi  auctoritate  adoptamus 
eos  qui  sui  juris  sunt:  quae  species 
adoptionis  dicitur  adrogatio,  quia  at  is 
qui  adoptafc  rogatur,  id  est  interrog- 
atur  an  velifc  eum  quern  adoptaturus  sit 
justum  sibi  filium  esse  ;  et  is  qui  adop- 
tatur  rogatur  an  id  fieri  patiatur ;  et 
populus  rogatur  an  id  fieri  jubeat. 
Imperio  magistratus  adoptamus  eos 
qui  in  potestate  parentium  sunt,  sive 
primum  gradum  liberorum  obtineant, 
qualis  est  filius  et  filia,  sive  iuferiorem 
qualis  est  nepos,  neptis,  pronepos, 
proneptis. 


99.  By  the  authority  of  the  people 
we  adopt  those  persons  who  are 
sui  juris,  and  this  form  of  adoption  ia 
called  arrogation,  because  the  party 
adopting  is  asked,  i.e.,  formally  ques- 
tioned, whether  he  wishes  the  person 
he  is  about  to  adopt  to  be  legally  his 
son ;  he  who  is  adopted  is  asked 
whether  he  consents  to  be  so ;  and 
the  people  are  asked  whether  they 
ordain  that  this  shall  be  done.  By 
the  authority  (imperimn)  of  the  ma- 
gistrate we  adopt  persons  under  the 
potestas  of  their  relatives,  whether 
they  are  in  the  first  degree,  as  sons 
and  daughters,  or  in  an  inferior  de- 
gree, as  grand-son,  or  grand-daugh- 
ter, or  great-grand-son  or  great- 
grand-aaughter. 


Just.  i.  11.  1. 


100.  Et  quidem  ilia  adoptio  quae 
per  populum  fit  nusquam  nisi  Eomae 
fit,  at  hsec  etiam  in  provinciis  apud 
Prgesides  earum  fieri  solet. 


100.  That  adoption  which  is  made 
by  the  people  takes  place  only  in 
Eome ;  but  that  which  takes  place  by 
the  administrative  power  of  the  ma- 
gistrate (imperio  magistratus)\isually 
takes  place  in  the  provinces,  before 
their  Presidents. 


101.  Item  per  populum  feminse  non 
adoptantur  ;  nam  id  magis  placuit. 
Apui  Praetorem  vero  vel  in  provinciis 
aput  Proconsulem  Legatumve  etiam 
feminte  solent  adoptari. 


101.  Moreover,  women  are  not 
adopted  by  the  authority  of  the  peo- 
ple, for  this  is  the  better  opinion ;  but 
they  are  usually  adopted  before  the 
praetor,  or  in  the  provinces  before  the 
pro-consul  or  his  lieutenant  (deputy). 


102.  Item  inpuberem  aput  populum 
adoptari  aliquando  prohibitum  est, 
aliquando  permissum  est.  Nunc  ex 
epistula  optimi  Imperatoris  Antonini 
quam-  scripsit  Pontificibus,  si  justa 
causa  adoptionis  esse  videbitur,  cum 
quibusdam  condicionibus  permissum 
est.     Aput  Praetorem  vero,  et  in  pro- 


102.  Again,  sometimes  che  adop- 
tion of  a  minor  before  the  people  was 
prohibited,  sometimes  permitted  j 
now,  by  an  epistula  of  the  excellent 
Emperor  Antoninus  addressed  to  the 
pontifices,  if  there  shall  seem  to  be  a 
legal  ground  for  adoption,  under  cer- 
tain conditions  it  is  permitted.     But 
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vinciis  aput  Procnnsiilem  Lcgatumve, 
cujuscumque  aetatis  adoptare  pos- 
Bumus. 


we  may  adopt  a  person  of  any  age 
before  the  praetor,  and  in  the  pro- 
vinces before  the  pro-consul  or  lieu- 
tenant. 


Just.  i.  11.  3. 


103.  lllucZ  vero  utriiisque  adoptionis 
commaneest,  quia  et  hi  qui  generare 
non  possunt,  quales  sunt  spadones, 
adoptare  possunt. 

JnST.  i. 

104.  Feminse  vero  nullo  modo'adop- 
tare  possunt,  quia  ne  quidem  natu- 
rales  liberos  in  potestate  habent.   (e) 


103.  This  applies  to  both  kinds  of 
adoption,  that  those  who  are  impotent, 
such  as  eunuchs,  can  adopt  [and  take 
in  arrogation]. 

11.9, 

104.  On  the  other  hand,  women 
can  by  no  means  adopt  because  they 
have  not  even  their  own  natural 
children  under  their  potestas. 

Just.  i.  11. 10. 


(e)  We  have  observed  that  a  kind  of  adoption  on  the  part 
of  a  woman  was  admissible.  The  leading  passage  for  this 
opinion  is  the  following  : — "Mulierem  quidem,  quae  nee  suos 
filios  habet  in  potestate,  arrogare  non  posse  certum  est. 
Verum  quoniam  in  solatium  amissorum  tuorum  filiorum 
privignum  tuum  eupis  vicem  legitimge  sobolis  obtinere : 
annuimus  votis  tuis  secundum  ea  quse  annotavimus  et  eum 
perinde  atque  ex  te  progenitum  ad  iidem  naturalis  legitimi- 
que  filii  habere  permittimus."  Dioclet,  et  Maxim.  1.  5.  Cod. 
de  adopt.  (8.  47.) 


105.  Item  si  quis  per  populum  sive  105.  Again,  if  any  one  has  adopted 


apud  PraBtorem  vel  aput  Praesidem 
provinciae  adoptaverit,  potest  eundem 
alii  in  adoptionem  dare. 


either  before  the  populus,  or  the  prae- 
tor, or  the  president  of  a  province, 
we  may  again  give  the  same  to 
another  person  in  adoption. 


106.  Set  ilia  quajstio  est,  an  minor 
natu  majorem  natu  adoptare  possit: 
idque  utriusque  adoptionis  commune 
est.  (/) 

Just. 


106.  But  the  question  has  been 
raised,  whether  a  person  can  adopt 
one  older  than  himself;  and  this  is 
applicable  to  both  kinds  of  adoption. 

il.  4. 


(f)  Set  ilia  qncestio,  etc.  Huschkius  says  that  this  reading 
does  not  agree  with  the  connexion  nor  with  the  style  of 
Gains,  and  that  the  passage  is  certainly  corrupt.     He  con- 
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jectures  that  the  original  reading  was  "  Setet  iliud  q  (quod) 
qusesitum  est,  an,  etc." 

He  thinks  the  change  was  brought  about  in  this  way  ; 
queesitn  was  changed  into  qusestio.  Then  the  first  q  was 
dro])ped,  and  illud  changed  into  ilia.  If  we  admit  this 
reading,  it  would  indicate  that  in  the  time  of  Gaius  it  was  a 
moot  point  whether  a  person  could  adopt  one  older  than 
himself. 

107.  Illud  proprium  est  ejus  adop-  107.  This  is  a  peculiarity  of  adop- 
tionis  quae  per  populum  fit,  quod  is  tion  which  takes  place  before  the 
qui  liberos  in  potestate  habet,  si  se  popidus,  that  he  who  has  children 
adrogandum  dederit,  non  solum  ipse  under  his  potestas,  if  he  give  himself 
potestati  adrogatoris  subiicitur,  set  in  arrogation,  is  not  only  himself 
etiam  liberi  ejus  in  ejusdem  fiunt  po-  subjected  to  the  potestas  of  the  ad- 
testate  tanquam  nepotes.  rogator,    but    also   his    children   fall 

under  the  same  potestas  as  gi'and- 
children. 

Just.  i.  11.  11. 

108.  Nunc  de  his personis^ndeamius  108.  Now  let  us  speak  of  those 
qiue  in  manu  nostra,  sunt.  Quod  et  persons  who  are  in  oui'  manus,  which 
ipsum  jus  proprium  civium  Eoman-  is  a  legal  power  peculiar  to  Roman 
orum  est.  (_g)                                                citizens. 


ig)  Manus  was  originally  a  species  of  potestas  exerted 
by  the  man  over  the  person  of  the  woman.  At  first  the 
husband  exercised  the  manus  over  his  wife  only.  At  a  later 
period  it  became  customary  to  use  it  as  a  means  of  transfer 
without  marriage.  The  original  institution,  however,  of  the 
manus  was  that  of  the  husband;  the  woman  was  brought 
under  his  authority,  and  was  said  to  be  in  filiae  loco.  It 
was  an  institution  analogous  to  the  potestas,  but  accom- 
panied by  many  points  of  difference,  on  account  of  its  close 
connection  and  dependence  upon  the  marital  relation.  It 
was  not  every  husband  that  could  exercise  the  manus  over 
his  Avife,  but  only  those  who  had  been  married  in  a  strictly 
legal  manner.  Manus  is  also  a  term  employed  in  & 
more  extended  sense,  to  denote  every  jus,  as  the  jus  ven- 
dendi  of  children ;  and  in  this  sense  it  resembled  the  Ger- 
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man  Mundinm.  Ulpianiis  says — "  Farreo  convenitur  in 
manum  certis  verbis  et  testibus  X  praisentibus  et 
sollemni  sacrificio  facto,  in  quo  panis  quoque  farreus  ad- 
hibetur."  Ulp.  IX.  This  statement  shows  the  extremely- 
formal  and  religious  character  of  this  ancient  Roman  rite. 
The  potestas  over  the  wife  did  not  always  exist  in  ancient 
times.  It  is  incorrect  to  speak  of  marriage  with  manus  and 
marriage  without  it.  Marriage  first  took  place,  and  then 
the  manus  might  or  might  not  follow.  When  the  conventio 
in  manum  was  entered  into,  the  woman  suffered  a  capitis 
deminutio,  and  passed  from  the  potestas  of  her  father  into 
that  of  her  husband.  The  manus  brought  her  into  what 
may  be  termed  a  new  agnatic  circle.  When  marriage  took 
place  without  a  conventio  in  manum,  the  wife  became  simply 
an  affinis,  but  not  an  agnate.  In  relation  to  her  children 
she  was  in  consanguinge  loco — a  consanguine  sister  to  her 
own  children.  If  her  husband  ha^^pened  to  be  under  the 
potestas  of  his  father,  she  was  to  her  father-in-law  as  a 
grand-daughter,  or,  as  it  was  expressed,  "neptis  loco  est." 
The  manus  gave  the  husband  to  a  certain  extent  the  right  of 
a  judge  over  his  wife.  As  the  rule  he  had  not  the  jus  vitae 
et  necis  as  it  was  possessed  by  a  father  over  his  children,  and 
not  even  in  the  case  of  adultery,  unless  she  were  taken  in  the 
very  act.  For  smaller  offences  he  could  sit  as  judge  over 
her  in  a  kind  of  forum  domesticum  ;  but  if  she  were  charged 
with  adultery,  she  was  entitled  to  be  tried  for  the  alleged 
offence,  in  the  presence  of  her  propinqui,that  is,  her  relations 
in  the  widest  acceptation  of  the  term.  As  to  the  jus  vendendi, 
in  ancient  times  the  husband  had  a  right  to  bring  his  wife  in 
mancipio,  just  as  a  father  could  his  child,  and  there  was  also 
an  emancipatio  by  which  she  might  be  disposed  of  just  the 
same  as  in  the  case  of  a  filius  familias.  But  this  process 
was  never  employed  to  effect  an  actual  sale,  it  was  only 
used  to  obtain  the  dissolution  of  the  manus.  There  is  not  a 
trace  in  Roman  Law  of  the  actual  sale  of  a  wife.  As  to  the 
jus  noxcB  dandi,  when  the  woman  had  committed  a  crime, 
the  husband  could  not  surrender  the  person  of  his  wife  for 
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her  crime,  but  he  miglit  give  up  the  property  he  had  obtained 
through  her.  Indeed  the  woman  after  the  couventio  in 
manum  -was  without  property.  Supposing  she  had  been  sui 
juris  before  her  marriage,  her  husband  upon  marriage  be- 
came her  universal  successor  just  as  in  the  case  of  an  arro- 
gatio.  Her  property  however  was  liable  for  her  debts,  and 
if  the  husband  refused  to  pay  there  was  an  "in  integrum  resti- 
tutio" to  compel  him  to  refund.  When  the  woman  died  i7i  manum 
there  could  be  no  succeeding  to  her  estate  by  inheritance  ; 
but  when  the  husband  died,  she  had  a  right  of  inheritance  in 
his  estate  as  a  child,  that  is  to  say,  as  a  daughter.  It  was 
different  when  the  marriage  was  celebrated  without  manus. 
In  this  case  the  prsetor  granted  the  succession  "unde  vi  et 
uxor."  After  the  death  of  the  husband  the  woman's  agna- 
tic relationship  still  continued.  In  the  strict  marriage  ac- 
companied by  manus,  the  wife  in  the  technical  language  of 
the  Roman  Law  became  a  mater-familias.  A  woman 
married  in  the  freer  form  might  become  this,  but  it  always 
and  immediately  accompanied  the  marriage,  when  upon  that 
event  the  woman  also  entered  into  the  "coemptio  in  manum." 
From  the  earliest  period  of  Rome,  consent  alone  (solo  con- 
sensu) was  necessary  to  constitute  a  legal  marriage.  But 
if  the  manus  was  to  supervene,  then  the  marriage  must  be 
either  by  Confarreatio,  Coemptio,  orUsus,  Confarreatio  was 
the  most  solemn  form,  and  was  the  act  of  the  ecclesiastics  in 
the  presence  of  the  Pontifex  Maximus  and  ten  Roman 
citizens.  There  was  a  sacred  ceremony  in  which  white  bread 
was  broken,  and  a  solemn  blessing  pronounced.  Coemptio 
was  the  most  frequent  form,  and  when  the  Romans  wish  to 
indicate  the  manus,  they  speak  of  Coemptio.  In  this  case 
the  man  purchased  the  woman  in  the  presence  of  five  Roman 
citizens.  There  were  present  the  libripens  with  a  pair  of 
balances,  in  which  he  was  supposed  to  weigh  the  copper 
employed  in  the  purchase,  and  the  whole  ceremony  was 
accompanied  by  certain  solemn  formal  words.  Boethius 
gives  the  supposed  form  of  question  and  answer  mutually 
employed   by   the   man  and  woman.      "Sese  in  coemendo 
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invicem  interrogabaiit,  vir  ita;  an  sibi  mulier  mater-fami- 
Zias  esse  vellet  ?  ilia  respondebat  velle.  Item  inulier  in- 
terrogabat :  an  vir  sibi  pater-faniilias  esse  vellet  1  ille  res- 
pondebat velle.  Itaque  mulier  viri  conveniebat  in  manum, 
et  vocabantur  liae  nuptise  per  eoemtionem  et  erat  mulier  ma- 
ter-familias  viro  loco  filise."  Boetliius  ad  To]).  II.  ]).299,  12. 
Orelli  Serv.  ^n.  IV.  214.  But  there  might  be  a  lex  Man- 
cipii,  in  which  the  formal  words  were:  "  Te  ego  ex  jure 
quiritium  matrem-familias  meam  esse  aio."  Huschke  Kritik. 
p.  186.  Puchta  Instit.  vol.  iii.  pp.  161,  162,  note  f.  It  was 
a  self-sale  :  the  woman  sold  herself  to  her  husband  in  order 
to  become  a  mater-familias.  If  the  woman  were  under  a 
tutor,  he  must  interpose  his  authority,  or  if  she  were  a  filia- 
familias,  her  marriage  must  be  "  auctoritate  patris." 

"  Genus  enim  est,  uxor,  ejus  duse  formae,  una  nuitrumfami- 
lias  qua}  in  manum  convenerunt ;  altera  earum  quae  tantum 
modo  uxores  habentur."  Cic.  Top.  c.  3. 

Another  form  of  marriage  was  that  Avhicli  arose  from  usus. 
It  was  founded  upon  the  construction  of  one  of  the  most 
important  laws  of  the  XII  tables  which  ran  thus:  "  Usus- 
auctorir.as  fundi  biennium,  cajterarum  rerum  annus  esto." 
It  was  a  species  of  usucapio,  in  which  the  woman  became 
the  legal  wife  of  a  man,  by  residing  with  him  for  the  period 
of  one  year.  At  the  end  of  the  year  the  manus  attached  to 
this  marriage  by  usus,  and  it  was  in  its  legal  effect  as  if  there 
had  been  between  the  parties  a  coemptio  in  manum.  It 
was  in  the  power  of  the  woman  to  break  the  usucapio  by  re- 
siding away  from  her  husband  for  three  nights,  {per  trinoc- 
tium).  But  the  absence  must  be  for  three  successive  nights 
of  the  current  year.  The  usucapio  did  not  run  if  the  woman 
was  absent  only  on  three  different  occasions.  Aulus  Gellius 
has  an  interesting  passage  upon  the  trinoctium.  It  had 
been  said  that  when  the  marriage  commenced  on  the  1st  of 
January,  the  woman  could  leave  home  on  the  28th  of  the 
following  December,  and  absent  herself  on  the  nights  of  the 
28th,  29th,  and  30th.  Gellius  says.  No,  it  could  not  be  so  ; 
that  the  woman  must  leave  on  the  27th  of  the   month,  as 
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the  marriage  year  is  completed  on  the  first  moment  of  the 
31st  of  December.  The  beginning-  and  end  of  the  dies  civilis 
is  midnig^ht — the  sexta  hora  noctis.  At  that  moment  the 
year,  it  was  argued,  was  completed  at  midnigl  t  of  the  30th, 
and  if  the  woman  left  on  the  28th,  she  had  only  been  absent 
two  and  a-half  nights.  Regardingthe  severing  of  the  marriage 
relationship,  it  might  be  done  at  any  time  by  mutual  consent 
and  without  any  solemn  form.  But  the  manus  could  only 
be  dissolved  by  Death,  DifFarreatio  or  Emancipatio.  Adul- 
tery operated  as  death — a  woman  could,  when  her  husband 
was  guilty  of  infidelity,  break  the  manus,  and  sever  the 
marriage.  "Diffarreatio  genus  erat  sacrificii,  quo  inter 
viruni  et  mulierem  fiebat  dissolutio,  Dicta  dittareatio 
quid  fiebat  farreo  libo  adhibito."  Paul,  ex  Festo  v. 
Orelli  Inscript.  2648,  2650.  When  manus  was  destroyed 
by  emancipatio,  the  same  form  was  used  as  in  tlie  case 
of  the  mancipatio  of  a  filius-familias.  The  man  sold 
his  wife,  and  the  person  to  whom  he  sold  the  woman  manu- 
mitted her.  A  manus  might  be  brought  about  dials  causa. 
The  woman  allowed  herself  to  be  brought  under  the  power 
of  the  man,  simply  for  the  sake  of  being  afterwards  emanci- 
pated. This  was  known  as  the  coemptio  fiduciae  causa. 
There  was  a  pactum  fiducise  that  the  man  should  manumit 
her  the  very  moment  after  she  was  brought  in  manum.  The 
object  to  be  effected  in  this  case  was  not  to  form  a  permanent 
relationship  with  the  man,  but  to  break  her  agnatic  bond. 
The  manus  was  employed  for  various  other  objects,  as 
for  instance  tutelce  evitandi  causa.  Cicero  pro  Murena  says 
that  it  was  employed  Sacrorum  evitandi  causa,  finally  in 
order  to  obtain  the  testamenti  factio.  In  ancient  Rome 
so  lono-  as  the  will  was  made  in  the  comitium  a  woman  was 
of  course  disabled  from  making  a  testament.  But  by  the  co- 
emptio in  manum  she  got  rid  of  her  agnate  relations.  The 
])assage  in  which  reference  was  made  by  Cicero  to  this  sub- 
ject was  inexplicable  until  the  discovery  of  Gains.  It  now 
does  not  admit  of  a  doubt,  but  that  in  the  time  of  Hadrian 
manus  was  entered  into  for  the  sake  of  making  a  testament. 
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Cic.  pro  Murena  12.  CIc  Topica  c.  3.  s.  14.  Gans  Schol. 
p.  138etseq,  Puchta,  vol.  iii.  p.  160.  Gaius  i.  49,  108 — 
115b,  118,  136,  137,  142,  148,  150;  ii.  86,  90,  96,  98,  139, 
159;  iii.  3,  14,  24,  40.  seq.,  83.  seq.  114,  163,  199;  iv. 
80.  Boeth.  ii.  ad  Cic.  Top.  c.  3.  s.  13.  Gell.  iii.  2.  sec. 
13.  X.  23.  xviii.  6.  sec.  9.     Tac.    Annal.  4,  16. 

109.  Scd   in  potestate  quidem  et  109.  Persons  of  both  sexes  maj  be 

masculi  et  feminse   esse  solent :   in  under  the  potestas,  but  women  only 

manum  autem  feminse  tantum  con-  come  in  mannm. 
veniunt. 


110.  Olim  itaque  tribus  media  in 
manum  conveniebant,  usu,  farreo, 
coemptione. 


110.  Formerly  women  came  into 
manus  in  a  threefold  manner;  by  usus, 
hj  farreo,  and  by  coemptio. 


111.  Usu  in  manum  conveniebat 
quae  anno  continuo  nupta  persever- 
abat;  quce  enim  velut  annua  posses- 
sione  usucapiebatur,  in  familiam  viri 
transibat  filiseqae  locum  optinebat. 
Itaqne  lege  duodecim  tabularum 
cautein  erat,  si  qua  nollet  eo  mode  in 
manum  mariti  converiire,  ut  quotannia 
trinoctio  abesset  afque  ita  usum  cu- 
jusque  anni  interrumperet.  Set  hoc 
totum  jus  partim  legibus  sublatum 
est,  partem  ipsa  desuetudine  oblit- 
teratum  est. 


111.  That  woman  came  into  wanus 
by  usus  who  remained  at  home 
throughout  an  entire  unbroken  year 
as  a  married  woman,  for  this  womaa 
who,  after  a  year's  possession,  was 
held  as  it  ^ere  by  usucapio,  passed 
into  the  family  of  her  husband  and 
obtained  the  place  of  a  daughter. 
Therefore  it  was  provided  by  the  law 
of  the  Twelve  Tables,  that  if  a  woman 
did  not  wish  in  this  way  to  come 
into  the  manus  of  her  husband,  she 
must  absent  herself  three  nights  every 
year,  and  thus  the  its  us  of  that  year 
would  be  broken.  But  the  whole  of 
this  law  (jus)  is  abolished  partly  by 
statute,  and  partly   by  desuetude. 


112.  Farreo  in  manum  conveniunt 

per  quoddam  genus  sacrificii 

in  quo  farrcus  pauis  adhibetur :  unde 
etiam  confarreatio  dicitur.  Sed  con- 
pluraprseterea  hujus  juris  ordinandi 
gratia  cum  certis  et  soUemnibus 
rerbis,  prsesentibus  decern  tcstibus 
agnutur  et  fiunt.     Qaod  jus   etiam 


112.  Women  come  in  manum 
through  farreo,  which  is  a  certain 
kind  of  religious  solemnity  .  .  . 
in  which  a  loaf  of  bread  is  used, 
whence  the  ceremony  is  also  called 
confarreatio ;  but  many  other  things 
besides  are  done  and  observed  for  the 
sake  of  establishing  this  legal  relation 
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nostris  temporibus  in  usu  est :  nam 
flamines  majores,  id  est  Diales,  Mar- 
tiales,  Qairinales,  sicui  reges  sacro- 
rum,  nisi  &int  confarreatis  nupfiis 
nati,  inaugurari  non  videmus  con- 
farreatio (h) 


in  connection  witli  a  fixed  solemn 
form  of  words  in  the  presence  of  ten 
witnesses.  This  right  is  also  practised 
in  our  times ;  for  we  see  that  the 
flamines  majores,  i.  e.,  the  Diales, 
Martiales,  and  Quirinales  are  not 
consecrated  as  reges  sacrorum,  unless 
they  have  been  born  after  marriage 
celebrated  by  confarreatio. 


(A)  It  has  been  conjectured  that  the  lacuna  may  be 
filled  up  by  "  q  a  nupta  farreo  fit  et  "(or  q  ipsum  farre  fit  etj. 
Compare  Pliny  18.  3  "  Quin  in  sacris  nihil  religiosius  con- 
farreationis  vinculo  erat  novaeque  nuptse  farreum  prsefere- 
bant."  It  is  thought  that  by  the  employment  of  the  term 
confarreatio  Gaius  refers  to  the  twofold  employment  of  the 
farreum  or  cake,  as  appears  to  have  been  the  custom  (see 
Lionys.  2.  25)  to  the  offering  itself  and  also  to  the  libum  or 
cake  of  which  the  espoused  ate  at  the  offering.  This  seems 
to  explain  the  use  of  the  term  co?«farreatio  as  in  1.99.  we 
find  the  term  adrogalio  used  for  the  triple  rogatio. 

Huschkius  proposes  to  fill  up  the  next  gap  in  the  MS.  as 
follows  :  "  nam  Flamines  majores,  id  est,  Diales,  Martiales, 
Quirinales,  item  reges  sacrorum  nisi  q  (qui)  confiirreatis 
nuptiis  procreati  s  (sunt)  fieri  nequeunt,  confarreatio  eti 
necessaria  e.  c'  (etiam  necessaria  est,  cum)  flamen  nuptias 
c'trahit  (contrahit).  (Rossbach  die  Rom.  Ehe-  s.  104 
Huschkius,  p.  24.) 


113.  Coemptione  in  manum  conve- 
niunt  per  mancipationem,  id  est  per 
quandam  imagiuariam  venditionem, 
ad/i ibitis  non  minus  quam  V  testibua, 
civibus  Eomanis  puberibus,  item  li- 
bripcnde,  asse  is  sibi  emit  mulierem, 
cujusin  manum  couvenit. 


113.  Through  coemptio,  women 
came  into  manus,  by  means  of  man- 
cipiiiio,  that  is  a  kind  of  iicti  tiouB 
sale  under  the  sujiervision  of  not 
less  than  five  witnesses,  being  Ro- 
man citizens  of  full  age,  and  a 
Ubripens.  He  into  whose  manns 
the  woman  comes  purchases  her  for 
himself,  with  an  As. 
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lit.  Potest  autein  coeiuptioncui 
facere  mulier  noii  solum  cum  marito 
suo,  sed  ctiam  cum  extraneo :  tmde 
aut  matrimonii  causa  facta  coemptio 
dicitur,  aut  fiduciae  causa.  Qucb  enim 
cum  marito  suo  facit  ccEmptioneir, 
ut  aput  cum  iilinj  loco  sit,  dicitur 
matrimonii  causa  fecisse  coemp- 
tioiirm :  (jute  vero  alterius  rei  causa 
facit  coemptionem  cwm  vivo  sito  ant 
cum  extraneo,  velut  tutelae  evitandaa 
causa,  dicitur  fiducise  causa  fecisse 
coemptionem.  (ij 


111-.  But  a  woman  may  pass 
ihroufih  the  ceremony  of  coemptio, 
not  only  with  her  husband,  but  also 
with  a  third  person,  whence  a  co- 
emptio  is  said;to'be  made  either  for  the 
sake  of  marriage  [matrimonii  causa), 
or  for  the  sake  of  a  trust  (fiduciee)  :  for 
the  woman  who  enters  into  a  co- 
emptio  with  her  husband,  in  order 
that  she  may  stand  related  to  him 
as  a  daughter,  is  said,  in  this  case, 
to  have  concluded  the  coemptio  for  tho 
sake  of  marriage  {matrimonii  cauaa), 
but  on  the  other  hand,  she  who 
makes  a  comeptio  with  her  husband, 
or  with  a  third  person,  fcr  some 
other  object,  as  for  the  sake  of 
avoiding  the  tutda  (wardship),  is 
then  said  to  have  made  the  coemptio 
for  the  sake  of  a  trust. 


(i)  A  distinction  is  made  between  coemptio  matrimonii 
causa,  and  the  coavn^iio  fiducia  causa.  The  first  took  place 
when  a  woman  wished  to  enter  into  the  familio.  of  her 
husband  in  loco  filicB ;  the  second,  when  the  woman  simply 
proposed  to  change  her  tutor,  to  make  a  testament,  or  .^ome 
other  object.  This  second  mode  of  coemptio  might  take 
place  even  with  a  husband.  (Domenget  Gai.  64.) 


1 1 5.  Quod  est  tale :  si  qua  velit  quos 
liabei  tutores  reponere,  utalium  nan- 
ciscatur,  iis  auctorihus  coemptionem 
facit;  deinde  a  coemptionatore  re- 
mancipata  ei  cui  ipsa  velit,  et  ab  eo 
vindicta  manumissa,  incipit  eum 
habere  tuiorem,  a  quo  manumissa  est: 
qui  tutor  fiduciarius  dicitur,  sicut 
inferius  apparetit.  (j) 


115.  This  is  effected  as  follows: 
When  a  woman  wishes  to  remove 
her  present  tutoi's,  in  order  to  receive 
another,  she  makes  a  coemptio  by 
their  authority;  then  she  is  again 
transferred  by  the  coempiionator  to 
liim  whom  she  wishes  to  have  as 
tutor,  and  having  been  manu- 
mitted by  the  vindicta,  she  has  for 
a  tutor,  from  this  time,  the  party  by 
whom  she  was  manumitted ;  he  is 
called  a  tutor  fiduciarius,  as  will 
appear  hereafter. 


{j )  llic   cocmj>lto  Jiduciaria    was  cni])l()yed    for  the    fol- 
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lowing  objects  :  1 .  When  a  woman  wished  to  obtain  a 
change  of  tutor.  2.  In  order  to  enable  a  woman  to  make 
a  testament,  which  was  exclusively  reserved  for  the  vestal 
virgins  and  for  women  without  agnates,  at  least  for  those 
who  had  not  entered  into  coemptio  and  been  manumitted 
afterwards.     3.  For  the  extinction  of  private  sacrifices. 

AVhen  the  woman  changed  her  family,  entering  into  a  new 
agnatic  circle,  she  was  required  to  make  certain  sacred  offer- 
ings. These  wf»re  a  considerable  burden,  and  in  later  times 
they  were  avoided  as  much  as  possible.  For  this  purpose 
she  sold  herself  in  manus.  It  was  usually  an  old  man  that  was 
selected,  to  whom  the  sale  was  made  with  the  accessory  agree- 
ment that  he  should  manumit  her.  As  her  universal  suc- 
cessor he  became  entitled  to  all  her  property,  and  thus  she 
was  relieved  from  these  sacred  duties.  The  text  treats  of 
the  two  first  kinds  of  coemptio.  Cicero  has  made  mention 
of  the  third  kind.  He  says,  pro  Murena,  sect.  xii.  "  Mu- 
lieres  omnes,  propter  infirmatatem  consilii  majores  in  tutor- 
um  potestate  esse  voluerunt :  hi  invenerunt  genera  tutorum 
quae  potestate  mulierum  continerentur.  Sacra  interire  illi 
iioluerunt :  horum  ingenio  senes  ad  coemtiones  faciendas, 
interimendorum  sacrorum  causa,  reperti  sunt."  By  sacra 
interire  is  to  be  understood  the  sacra  familiaria.  See  de 
Leg.  ii.  19.  Coemptio  transferred  all  the  rights  and  obli- 
gations of  the  woman  to  the  man  who  took  her  in  manu. 
This  institution  ceased  under  Justinian,  and  married  women 
remained  in  their  natural  family,  preserving  all  their  agnate 
rights. 

115a.  Olim  etiam  (fe)  testamenti  fa-  115a.  Formerly,    a    fiduciary'    co- 

ciendi  gratia/iduciaria  fiebat  coemp-  emptio  was  resorted  to  for  the  sake  of 

tio.     Tunc   enim  non   aliter   femiuae  making  a  testament.    For  then,  with 

testamenti    faciendi    jus     habebaiit,  the    exception    of    certain    persons, 

exceptis  quit(!(sdam  personis,  quam  si  women  had  the  right  of  making  a  tes- 

coemptionem     fecisse^ii     reniancijia-  tament  only,  when  they  had  made  a 

tseque  et  manumissae  fiiissent.     Set  coemptio,  and  had  been  again  trans- 

hanc    neceasita,tein    coemptionis    fa-  ferred    and    manumitted.      But    this 

ciendae  ex  auctoritate  divi  lladriaui  necessity  of  making  a  coemptio  the 

senatus  remisit femina  senate  has  dispensed  with,  under  the 


authority  of  Hadrian. 
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(k)  Olim  etiam,  etc.  At  first  the  MS.  had  Oliin  olim. 
The  last  olim  is  not  simply  an  erroneous  repetition,  but  is 
probably  a  corruption  of  r/dem  ;  so  that  the  text  should 
read  "  Olim  quidem  etiam  testamenti  faciendi  gratia  fidu- 
ciaria  fiebat  coemptio."     Husehke  Kritik.  p.  25. 


1156.    Licet   autem  tnulier  Mnc\se  115b.  But  though  the  woman  has 

causa  cum  viro  suo  fecerit  coemp-  made  a  coemptio  with  her  hus- 
tionem,  nihilominus  filiae  loco  incipit  band  for  the  sake  of  the  fidacia, 
esse  :  nam  si  omxiino  qualibet  ex  causa  she  is  not  the  less  from  this  time  iu 
uxor  in  manu  vi)-i  sit,  placiwi  earn  the  place  of  a  daughter,  for  no 
jura  filise  nancisci.  matter  what  may  be  the  reason  why 

the  wife  is  in  the  mayius  of  her  hus- 
band, it  is  determined  that  she  then 
obtains  the  jus  filice. 


116.  Supcrest  ut  exponamus  quae  116.    It  remains   that    we    speak 

personte  in  mancipio  sint.   (7)  of  those  persons  who  are  in  manci- 

pium. 

(l)  Mancipium  was  that  new potestas  which  arose  by  means 
of  the  mancipation  of  a  free  person  from  one  entitled  to  exercise 
the  potestas  or  manus.  It  was  terminated,  like  slavery,  by 
manumission.  A  person  who  was  in  mancipium  had  no  pro- 
perty of  his  own,  but  acquired  everything  for  the  person 
who  exercised  the  potestas  over  him.  Hence,  Ulpian  says  : 
"Adquiritur  autem  nobis  etiam  per  eas  personas  quas  in 
potestate  manu  mancipiove  habemus.  Itaque  si  quid  man- 
cipio  puta  acceperint,  aut  traditum  eis  sit,  vel  stipulati 
fuerint,  ad  nos  pertinet."  Ulp.  xix.  18.  Again,  "  Ei  qui 
in  potestate  manu  mancipiove  est  scripti  heredes  sub  condi- 
tione  legari  potest,  ut  requiratur,  an  quo  tempore  dies  legati 
cedit  in  potestate  heredis  non  sit."  Ulp.  xxiv.  23.  Man- 
cipation could  be  effected  either  by  a  pater-familias  or  by  a 
man  who  held  a  woman  in  manum.  An  opinion  formerly 
prevailed  that  a  Roman  citizen  might  sell  himself  by  means 
of  mancipatio.  It  was  supposed  by  some  that  in  ancient 
Rome  a  man  might  pledge  himself  for  his  debts,  that  he 
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might  afterwards  sell  himself  to  satisfy  his  creditor,  and 
that  this  sale  was  the  original  nexum.  In  the  ancient  law, 
nexum  being  per  ses  et  libram,  and  in  this  respect  resembling 
mancipatio,  gave  rise  to  this  supposition.  Festus  s.  v.  nexum 
Varro  de  1.  lat.  vi.  5.  This  opinion  has  been  recently 
defended  by  Niebuhr,  and  by  Puchta  in  his  earlier  writings, 
but  in  his  later  ones  rejected  as  quite  untenable.  It  was 
also  long  maintained  by  Zimmern,  and  was  indeed  com- 
monly received  by  jurists.  This  view,  however,  is  now  uni- 
versally rejected.  The  nexi  were  not  in  the  mancipium 
of  their  creditors,  and  indeed  nexum  was  quite  a  different  in- 
stitution. Nexum,  in  the  most  extensive  signification  of  the 
term,  vvas  probably  a]iplied  to  every  legal  transaction  which 
was  effected  per  ces  et  libram.  In  the  strict  and  more  limited 
sense  it  was  a  term  used  to  denote  every  contract  per  ess  et 
llhram 

Mancipium  was  an  histitution  strictly  limited  to  the 
cases  of  a  father  selling  his  child,  and  a  man  selling  the 
woman  Avhom  he  held  in  manus.  In  the  latter  case  a 
mancipium  arose,  but  only  a  momentary  one,  for  the  hus- 
band had  no  real  jus  vendendi  over  his  wife.  It  was  quite 
otherwise  with  the  pater-familias  who  sold  his  child  in 
order  to  effect  an  emancipatio  or  a  datio  in  adoptionem. 
In  ancient  Rome  it  was  undoubtedly  a  real  sale,  and  was 
intended  to  bring  the  labour  and  service  of  the  child  under 
the  control  of  the  purchaser.  But  though  a  father  had  the 
jus  vendendi,  and  might  sell  his  child,  he  could  not  reduce 
him  to  the  abject  condition  of  slavery.  The  liherum  caput 
remained  free  and  ingenuus.  He  lost  neither  freedom  nor 
citizenship,  but  he  was  said  to  be  in  servi  loco,  and  his  con- 
dition was  followed  by  the  most  important  legal  consequences. 
In  the  first  place  he  suffered  a  capitis  deminutio  without 
entering  into  a  new  familia.  He  was  not  a  member  of  the 
family  of  his  purchaser,  not  in  Jilii  loco,  but  as  we  have  said, 
in  servi  loco.  He  could  only  acquire  in  a  testament  as  a 
slave  might  acquire,  by  being  manumitted  for  the  purpose 
of  being  made  avi  heir.     His  condition,  however,  was  cer- 
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talnly  not  that  of  a  slave,  for  the  mancipated  chihl  had  still 
left  his  exisflniatio  or  public  reputation,  which  was  not  a 
mere  matter  of  sentiment,  but  a  status  respected  by  law. 
Nor  had  the  purchaser  any  jus  vitse  et  necis,  as  the  father 
had.  All  that  the  man  could  do  who  had  received  the  filius 
in  servi  loco  was  to  make  him  do  the  work  of  a  slave,  but  no- 
thing more,  though  this  was  bad  enough  for  a  Roman.  When 
the  son  thus  held  in  mancipium  contracted  debts,  his  pur- 
chaser could  be  sued  for  them,  just  as  if  he  were  a  slave. 
There  was  one  striking  difference  between  manus  and  man- 
cipium. As  no  one  could  bring  himself  into  mancipium  by 
selling  himself,  so  there  could  not  be  as  in  manus  any  uni- 
versal succession — that  is,  any  succession  to  the  active  and 
passive  obligations  of  the  man.  If  the  son  who  w^as  held  in 
mancipium  married  and  had  a  son,  this  son  was  not  under 
the  potestas  of  the  purchaser,  but  under  that  of  his  grand- 
father, just  as  if  the  son  had  never  been  sold  in  mancipium 
at  all.  When  a  son  had  been  mancipated  a  third  time  and 
begot  a  child,  Labeo  and  the  Proculeans  held  that  this  child 
fell  under  the  potestas  of  the  purchaser  ;  but  the  Sabinians 
maintained  that  he  was  either  sui juris,  or  under  the  potestas 
of  his  father.  They  held  that  he  was  sui  juris  if  the  father 
had  died  in  mancipium,  but  that  if  his  father  had  been 
manumitted  after  the  mancipatio,  the  son  then  fell  under  the 
potestas  of  his  father.  If  it  were  a  grandson  that  was  sold, 
what  app'ied  to  the  son  after  the  third  mancipation  was  held 
to  apply  also  to  the  grandson. 

The  destruction  of  the  mancipium  was  different  from  that  of 
the  manus.  The  death  of  the  purchaser  did  not  dissolve  the 
mancipatio,  but  the  right  survived  to  his  heir.  The  right 
was  more  a  right  of  property  than  a  family  right.  The 
liberum  caput  might  be  manumitted  by  testament,  by  the 
census,  or  by  the  vindicta,  without  the  least  impediment.  Or 
he  could  inscribe  himself  in  the  census  without  the  interven- 
tion, and  even  against  the  will  of  his  purchaser.  It  was  not 
a  solemn  form,  l)ut  was  simply  required  to  be  done  "  dicis 
causa."     The  filius  in    mancipio,  could   not,   however,  free 
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himself  from  the  mancipatio  if  he  had  been  brought  into  this 
condition  e'lihevjiducue  causi,  or  noxall  causa. 

Gai.  i.  48  &  49,  116,  123,  132,  135,  138—141;  ii.  86', 
90,  160;  iii.  114;  iv.  80,  Vat.  Frag.  sees.  51.  300. 
Val.  Max,  ii.  sec.  3.     Puchta.  iii.   p.    163. 


117.  Omnes  igitur  liberorum  per- 
sonse,  siue  masculini  sii-e  iemininl 
sexus  quce  in  potestate  parentis  sunt, 
mancipari  ab  hoc  eodem  modo  pos- 
sunt,  quo  etiam  servi  mancipari 
possunt.  (»i) 


117.  Thus  all  children  of  both 
sexes,  who  are  under  the  potestas  of 
their  father,  may  also  be  transferred 
by  mancipation,  in  the  same  manner 
as  slaves  are  mancipated. 


(m)  Free  persons  may  be  brought  into  raancipium  in  pre- 
cisely the  same  manner  as  slaves.  The  way  in  which  this 
was  accomplished  is  fully  set  forth  in  section  119. 


118.  Idem  juris  est  in  earum  per- 
sonis  quae  in  manu  sunt.  Nam  feminaa 
a  coemptionatoribus  eodem  modo  pos- 
sunt mancipari  quo  liberi  a  parente 
inancipantuv  ;  adeo  quidem,  ut  quam- 
vis  ea  sola  aput  ooemptionatorem 
filiaa  loco  sit  quae  ei  nupta  sit,  tamen 
nihilo  minus  etiam  quae  ei  nupia  non 
sit,  neo  ob  id  filiaa  loco  sit,  ab  eo 
mancipari  possit.  (ii) 


118.  The  same  rule  of  law  pre- 
vails in  reference  to  the  persons  of 
those  who  are  in  manus ;  for  women 
may  be  mancipated  by  the  coemp- 
tionator  in  the  same  way  as  children 
are  transferred  by  mancipatio,  from 
the  father,  so  that,  although  only 
thai  woman  may  stand  related  to 
the  coemptionator  as  a  daughter 
who  is  married  to  him,  yet  she  who 
is  not  married  to  him,  and  who  on 
that  ground  does  not  stand  to  him  in 
the  place  of  a  daughter,  may  however 
be  mancipated  by  him. 


(n)  We  must  understand  this  section  to  mean  that  not 
only  married  women  who  are  i7i  manu  mariti  by  usus,  by 
confarreatio,  or  by  coemptio,  may  be  given  in  mancipium, 
but  also  those  who  are  in  a  coemptio  fiduciaria.  It  will  be 
sern  by  section  123  that  the  condition  of  a  woman  who  was 
given  in  coemptio  differed  from  that  of  a  person  in  raan- 
cipio.  The  woman  in  manum  was  not  in  loco  servce,  whilst 
the  j)erson  in  mancipio  was. 
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118a.  Pleramquc  solum  et  a  paren- 
tibus  efc  a  cocmptiouatoribus  mauci- 
panfciir,  cum  velint  pareutes  coemp- 
tionatoresque  e  suo  jure  oas  personas 
dimittcre,  sicufc  inforius  evidentius 
apparcbit. 


118a.  Women  are  mancipated  gon. 
erally  only  by  their  agnate  ascen- 
dants, (a  parentibus)  and  by  their 
coemptionatores,  when  the  agnate 
ascendants  and  coemptionatores  wish 
to  dismiss  these  persons  from  their 
power ;  as  will  appear  more  clearly 
further  on. 


119.  Est  autem  maucii^atio,  ut 
supra  quoque  diximus,  imaginaria 
quajdani  venditio  :  quod  et  ipsum  jus 
proprium  civium  Romanorum  est. 
Eaque  res  ita  agitur.  Adhibitis  non 
minus  qua  in  quinque  testibus  civibus 
Romanis  puberibus,  et  pr^terea  alio 
ejusdem  condicionis  qui  libram  a)- 
neam  teneat,  qui  appellatm*  libripens, 
is  qui  manciiDio  accipit  rem,  ces  tenens 

ita  diclt  :  IIUNC  EGO  HOMINEM  SX  JURE 
QUIRiriUM  MEUM  ESSE  AID,  ISQUE 
MII[I  EMPTUS  EST   HOC    .ERE    .ENEA.QUE 

LIBRA:  deinde  sere  percutit  libram, 
idque  ass  dat  ei  a  quo  mancipio  ac- 
cipit, quasi  pretii  loco,  (o) 


119.  But  mancipation  is,  as  we 
have  already  said,  a  fictitious  sale; 
which  legal  form  is  peculiar  to  the 
Roman  people ;  the  ceremony  takes 
place  as  follows:  there  must  be 
present  not  less  than  five  Roman 
citizens  of  full  age  as  witnesses,  with 
another  pei'son  of  the  same  legal 
status,  who  holds  a  copper  balance, 
and  is  called  the  libripens  (balance- 
holder)  ;  he  who  receives  in  manci- 
pium,  holding  the  copper,  thu9 
speaks,  "  1  declare  that  this  slave  is 
mine  ex  jm-e  Quiritium.  I  have 
bought  him  with  this  copper,  and  by 
means  of  this  copper  balance;"  after- 
wards, he  strikes  the  balance  with 
the  copper,  which  he  gives  to  tho 
party  who  makes  the  conveyance,  as 
an  earnest  of  the  price. 


(o)  Is  qui  mancipio  accipit  rem,  ces  tenens  ita  dicit.  In  Boe- 
tliius,  instead  of  the  word  rem  we  find  the  word  ces,  but  both 
words  must  be  retained  as  in  the  text.  Varro  has  ces  tenens, 
assem  tenentcs.  Booking  observes,  Gai.  i.l21."Rei  praesen- 
tiani  nenecessariaiu quidem  esse,"  Both  i\\ehunc  ego  hominem 
and  the  hoc  cere  in  the  formuLa  following,  need  to  be  set  forth 
by  a  previous  explanation,  and  the  thing  which  is  the  subject 
of  the  mancipatio  should  be  referred  to  at  the  very  commence- 
ment of  the  ceremony:  compare  Gai.  ii.  24.  "Is  cui  res  injure 
ceditur."  Not  merely  as  Varro  says,  De  L.  L.  9.  49.  sec.  83. 
"  Pro  assibus  nonnunquam  ses  dicebant  antiqui,  a  quo  di- 
cimus  assem  tenentes :  hoc  cere  rcneaqne  libra,"  hnt  it  was 
plainly  essential  for  the  mancipatio,  that  the  mancipio  acci- 
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piens  should  so  present  himself  as  claimmg  the  ownership  of 
the  imaginary  purchase  money  which  was  about  to  he  paid, 
in  order  that  the  other  party  might  legally  acquire  the  thing 
thus  exhibited.  It  was  similar  also  in  the  jure  cessio,  where 
the  person  endeavouring  to  recover  his  property  by  the  form  of 
action  known  as  the  vindicatio,  indicated  his  property  in  the 
thing  by  laying  fast  hold  of  it.  Lachmann,  noticing  and 
contrasting  mancApatAo  and  in  jure  cessio  on  this  point,  argues 
for  the  reading  rem  tenens  in  the  present  paragraph.  On  the 
other  hand  it  should  be  noted  that  the  laying  hold  of  the 
thing  as  a  sign  of  ownership  was  not  always  necessary  in 
conveyance  by  mancipatio,  since  it  was  only  possible  with 
moveable  things,  in  which  case  the  claimant  might  say 
hanc  ego  rem.  With  respect  to  immoveable  things  and  prge- 
dial  servitudes,  the  claimant,  if  he  did  not  happen  to  be  on 
the  spot,  said,  for  example,  "fundum  Cornelianum  ego,  etc." 
In  the  present  section  Gains  does  not  speak  of  all  the  requi- 
sites and  forms  in  mancipatio  generally ;  these  he  refers  to 
and  expressly  discusses  in  sec.  121,  where  he  does  not  use,  as 
in  this  section,  the  word  tenere,  but  since  the  mancipio  acci- 
piens  must  always  in  the  first  place  acquire  the  possession,  he 
more  correctly  employs  the  w^ords  apprehendere  and  capere. 
On  the  other  hand,  the  expression  re/;j  tenere  or  apprehendere 
can  never  fail  in  jure  cessio  since  distant  objects  which 
could  not  be  brought  into  court  en  masse,  could  be  repre- 
sented by  some  part  or  portion  of  the  thing  claimed.  Gai. 
iv.  17.     Huschke  Kritik.  pp.  26,  27. 

120.  Eo  modo  et  serviles  et  liberoo  120.  Free  men  and  slaves  are  thus 

personge  mancipantur.   (p)  Aniraalia  conveyed   by   mancipatio,    also   ani- 

quoque   quae  mancipi  sunt,    (g)  quo  mala    which    are   ^nancipi,    such    as 

in numero habentur boves,  equi, muli,  oxen,    horses,     mules,    asses;     also 

asini;  item  praedia  tam  urbana  quam  2yfCBdia  uriana,  and  prcedia,  rustica> 

rustica   quae   et   ipsa  mancipi  sunt,  which    are    res    mancipi ;  such    as 

qualia  sunt  Italica,  eodem  modo  so-  belong  to  Italy,    are    usually    con- 

lent  mancipari.  veyed  in  the  same  manner. 

(/;)  Whilst  those  persons  who  were  submitted  to  the  man- 

i2 
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cipiurn  were  in  loco  servl,  this  condition  did  not  reduce  them 
to  a  state  of  actual  slavery.  ISo  price  would  suffice  to  pur- 
chase a  free  man.  Hence  Paulus  says,  "Qui  contemplatione 
extreraaj  necessitatis  aut  alimentorum  gratia  iilios  suos  ven- 
diderint,  statui  ingenuitatis  eorum  non  prejudicant:  homo 
enim  liber  nullo  lyrctio  cestimatur."  Paul.  Sent.  lib.  V.  tit.  i. 
sec.  1.  All  the  property  acquired  by  a  person  in  the  man- 
cipium  of  another  was  acquired  for  that  person.  Gains  ii. 
sec.  90.  Marriage  was  not  dissolved  by  a  person  being  re- 
duced to  the  condition  of  mancijnum.  Finally,  it  was 
permitted  to  no  one  to  outrage  a  person  held  in  mancipium. 
it  was  often  the  case  that  a  person  in  this  condition  was 
held  only  for  a  moment,  in  order  to  accomplish  some  new 
legal  result,  except  in  the  case  where  the  person  had  been 
abandoned  in  a  noxal  action.     Gai.  i.  sec.  141. 

(q)  Res  mancipi  and  nee  mancipi.  This  distinction  was 
one  of  great  importance  in  the  ancient  law,  but  ceased  to  be 
such  in  the  time  of  Justinian,  and  consequently  in  the  moderu 
civil  law.  What  res  mancipi  and  nee  mancipi  were,  is  v'c?ry 
clearly  set  forth  by  Ulpianus.  He  says,  "Omnes  ref^  aut 
mancipi  sunt,  aut  nee  mancipi.  Mancipi  res  sunt  pn'aidia 
in  Italico  solo,  tam  rustica,  qualis  est  fundus,  quam  urbana, 
qualis  domus.  Item  jura  jDrf^diorum  rusticorum,  velutivia, 
iter,  actus,  et  aquoeductus.  Item  servi  et  quadrupedes  qua) 
dorso  collove  domantur,  veluti  boves,  muli,  equi,  asini. 
Cetera)  res  nee  mancipi  sunt.  Elephanti  et  eameli,  quamvis 
collo  dorsove  domentur,nec  mancipi  sunt, quoniam  bestiarum 
numero  sunt."     Ulp.  Frag.  xix.  sec.  1. 

Res  mancipi  were  those  things  which  could  only  be  trans- 
ferred in  full  ownership,  by  a  formal  civil  conveyance.  The 
transfe.'  must  be  either  by  mancipatio  or  m  jure  cessio.  It 
should  be  observed,  that  it  is  not  the  correct  test  to  say  that 
they  were  things  conveyed  by  mancipatio  simply. 

The  mere  tradition  of  such  objects  as  Ulpianusenumerates 
never  gave  the  quiritarian  right,  but  only  conferred  boni- 
tarian  ownership.  The  receiver  by  tradition,  might  get  the 
use  of  the  tiling-,  but  wliat,  in  our  luo  lern  law  is  called   the 
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legal  estate  still  remained  with  the  original  owner.  In  the 
case  of  res  nee  mancipi  as  the  rule,  simple  delivery  trans- 
ferred the  entire  ownership  of  the  thing.  To  res  mancipi 
belonged,  1.  The  Italian  soil.  2.  Slaves.  3.  Domestic  cattle 
and  beasts  of  burden — "  animalia  qucc  dorso  collove  do- 
J7iantur."  4.  Servitutes  prsediorum  rusticorum.  All  other 
things  were  placed  among  the  res  nee  mancipi.  It  is  prob- 
able that  in  ancient  Rome  the  res  mancipi  were  those  things 
which  constituted  the  property  of  a  Roman  householder, 
the  house  with  its  surroundings  and  appurtenances.  It  is  also 
highly  probable  that  this  distinction  of  res  mancipi  and  nee 
mancipi  was  as  old  as  the  Servian  constitution,  and  that  the 
distinction  stood  in  close  connection  with  the  Census.  It  was 
the  res  mancipi  most  probably, that  were  regarded  in  fixingthe 
five  classes  of  Roman  citizens.  Hence  the  importance  of  strictly 
defining  the  res  mancipi.  There  was,  no  doubt,  a  political  rea- 
son ;  and  the  State  as  well  as  the  individual  having  an  interest 
in  the  matter,  it  became  of  importance  that  t^'e  res  mancipi 
should  be  exactly  described.  In  relation  to  this  subject  Dr. 
Maine  says  :  "The  explanation  which  appears  to  cover  the 
greater  number  of  instances  is,  that  the  objects  of  enjoyment 
honoured  above  the  rest  Avere  the  forms  of  property  known 
first  and  earliest  to  each  particular  commuriiti/."  This  state- 
ment would  be  correct,  if  instead  of  communitij  the  writer 
had  said  fam'ibj.  Again,  Dr.  Maine  is  not  quite  correct 
when  he  describes  res  mancipi  as  "things  which  require  a 
mancipation,"  and  res  nee  mancipi,  as  "  things  which  did 
not  require  a  mancipation,"  or  the  "bare  delivery  of  the 
article."  It  is  well  known  that  res  mancipi  might  be 
conveyed  by  the  form  known  as  in  jure  cessio,  and  that  res 
nee  manci})i  did  not  always  require  tradition.  "  Sed  jura 
prffidiorum  urbanoruin  in  jure  tantum  cedi  possunt,  rustic- 
orum vero  etiam  mancipari  possunt."  Gai.  ii.  29  ;  Instit. 
R.  L.  pp.  21,  22;  Puchta's  Instit.  ii.  p.  G43  et  seq. ;  Maine's 
Anc.  Law.  p.  277.  ct,  seq. 

121.  In  eo  solo  prajdiorum  manci-  121.  Tl-e    mancipation    of  estates 

patioacetcrorummancipatiouedifrtrt       {fi-<rAia)    diflfers  from  the   maucipa- 
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quod  personsB  services  et  libera;, 
item  aninialia  qma  inancipi  sunt,  nisi 
in  prsesentia  sint,  maacipari  non  pos- 
sunt:  adeo  quidem,  ut  cum  qui 
mancipio  accipit  adprehendere  id 
ipsuoiquod  ei  maucipio  datur  necesse 
sit :  unde  etiam  mancipatio  dicitur, 
quia  manu  res  capitur.  Praedia  vero 
absentia  solent  mancipari. 


tiou  of  otlier  things  iu  this  rcspoct 
only,  that  free  persons  and  fclaves, 
as  well  as  animals  that  are  res  wa/i- 
cipi,  cannot  be  conveyed  by  man- 
cipation, unless  they  are  present; 
BO  that  indeed,  lie  who  receives  in 
mancipium  ouglit  to  grasp  the  thing 
itself,  which  is  given  him  by  manci- 
pium; hence  it  is  called  ma/icipafio, 
because  the  thing  is  held  in  the 
hand  (manu  capitur).  But  estates  at 
a  distance  are  accustomed  to  be  con- 
veyed by  mancipation. 


122.  Tdeo  autem  ses  et  libra  adhib- 
etui-,  quia  olim  Eereistantumnummis 
utebantur ;  et  crant  asses,  dupoudii 
semisses  et  guadra?ites,  nee  uUus 
aureus  vel  argentfcus  niominuB  in  usu 
erat,  sicut  ex  lege  XII  tabularum 
ii\ttlligere  possumus;  eorumque 
nummorum  vis  et  potesias  non  in  nu- 
mero  erat,  sedin  pondere  nummorum. 
FeZuti  asses  librales  erant,  et  dipondii 
fumerant  bilihres;  unde  eiiamdipon- 
dius  dictus  est  quasi  duo  pondo ;  quod, 
nomen  adhuc  in  usu  retinetur.  Se- 
misses  quoque  et  quadrantes  pro 
rata  scilicet  portione  librae  aris 
hsibehant  cerium  pondus.  Item  qui 
daba«t  olim  pecuniam  (r)  non  adnu- 
merabani  earn,  sed  appendeba7it.  Un- 
de servi  quibus  permittitur  adminis- 
tratio  pecuniae  Aispensaiores  (s)  ap- 
pellati  sunt  et  adhuc   appellantur. 


122.  Thus  copper  and  the  balance 
are  employed,  because  formerly  only 
copper  money  was  in  use  ;  and  these 
pieces  consisted  of  asses,  dupondii, 
semisses,  and  quadrantes,  nor  was 
there  any  gold  or  silver  money  in 
use,  as  we  may  ascertain  by  the  law 
of  the  Twelve  Tables;  the  value  of 
these  pieces  did  not  consist  in  their 
number,  but  in  their  weight,  thus  the 
as  weighed  a  pound,  and  the  dipondii 
at  that  time  two  pounds,  whence  also 
it  was  called  dipiondius,  as  it  were, 
duo  pondi,  a  name  retained  in  use 
till'  the  present  day.  Also  the  sem- 
isses and  the  quadrantes  had  a  fixed 
weight,  that  is  to  say,  a  certain  por- 
tion of  the  pound  of  copper.  Hence 
when  a  payment  was  to  be  made,  at 
that  time  the  money  was  not  coun- 
ted out  but  weighed.  Therefore 
those  slaves  to  whom  the  adminis- 
tration of  money  matters  was  ap- 
pointed, were  called  dispensatores, 
and  are  still  so  called. 


(r)  lte7n  qui  dahant  olim  pecuniam,  etc.  This  is  the  read- 
ing of  Huschke;  Lachmann  liad  proposed  to  read  "  qui  dabat 
pecuniam  prcesentem."  The  MS.  appears  to  have  dahant, 
■which  has  been  restored  to  the  text.  Dabant  ap})ears  subse- 
quently to  hnvn   been  changed  into  adnunicrebant  and  a])- 
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})endcbant.  Laclnuann's  reading  is  certainly  incorrect. 
AVhy  should  the  word  "  praBieiitem"  be  introduced,  since 
notliing  bat  current  money  could  be  used  in  the  transaction  ? 
IsiJorus,  in  his  Orig.  x.  p.  1072,  38,  seems  to  quote  from  the 
present  passage.  He  says,  "  Quia  prius  qui  dabant  peca- 
niam  non  numerabant  earn,  sed  appen  ebant."  Huschke 
Kritik.  p.  26.     Yarro  de  L.  L.  v.  183. 

(.9)  Dlspensatores.  These  persons  were  often  slaves 
authorised  to  keep  accounts  of  the  receipts  and  expenditure 
of  the  house,  or  to  take  the  oversight  and  management  of 
the  income.  In  Roman  families  of  importance  the  dispen- 
sator  was  the  chamberlain  of  the  household,  discharging  the 
duties  of  a  modern  steward,  as  far  as  the  latter  has  charge  of 
accounts.  In  later  law  the  term  was  applied  to  the  steward 
of  the  imperial  revenue,  and  to  the  "  dispensator  pauperum," 
who  was  the  "oeconomus  ecclesise,"  or  in  modern  phrase,  the 
overseer  of  the  poor.  L.  IG.  D.  de  servo  (11.  3.);  1.  12.  U. 
de  instit.  act.  (14.  3.) ;  1.  141.  sec.  4.  D.  ;  de  verb,  oblig- 
(45.  1.);  1.  51.  62.  D. ;  de  solut.  et  liber.  (46.  3.)  "  Di>pen- 
satorem  meum  testamento  liberum  esse  jussi,  et  peculium  ei 
legavi :  is  post  mortem  a  debitoribus  pecunias  exegit ;  an 
heres  mens  retincre  ex  peculio  ejus,  quod  exegit,  possit, 
quasritur."  1.  1.  Cod.  2.  37.;  1.  4.  Cod.  4.  21. ;  1.  33.  sec. 
4.  Cod.  1.  3.  "  Dispensatorem  pauperum,  id  est  occonomuni 
ecclesia^" 


123.  Si  tamen  quKrab  aliijiu'^,  (t) 
qu&re  citra  coemptionem  /eminas 
etiam  nxancipentar  :  ea  quidcm  quoe 
coemptionem  facit,  non  deducitar  in 
scrvilem  condiciouera,  a  parentilus 
vera  et  a  coemptionatoribus  mancipati 
mancipataeve  servorum  loco  consti- 
tuuJitur,  adeo  quidem,  ut  ab  eo  cujus 
in  mancipio  sunt  neqiio  hereditatem 
neque  legata  alitor  capcre  possuit, 
quam  si  simul  eodem  testamento 
libcri  esse  jubeantur,  sicuti  jaris 
csi  in  pcrsoua  servorum.      Sed  dif- 


123.  If  any  one  wiebes  still  to  en- 
quire why  women  are  niancipated 
Avitbout  coemption  .  .  .  she  indeed 
who  makes  a  coemptio  i.s  not  reduced 
into  a  servile  condition,  but  those 
persons  who  are  mancipated  by  their 
agnate  ascendants  or  bj'  coeinpiiona- 
tors  are  lield  in  the  condition  of  slaves  j 
so  much  so  that  they  can  neither  re- 
ceive an  ialieritancc  nor  a  legacy  from 
those  who  have  them  in  ma.ncipium, 
except  so  far  as  they  receive  at  the 
same  time  their  freedom  by  the  same 
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ferentiso  ratio  maiiif'esta  Qst,  cum  a 
parentibus  et  a  coemptionatoribus 
iisdem  verbis  mancipio  accipiuntur 
quibus  servi;  quod  non  similiter  fit 
in  coemjitione. 


testament.  Such  is  the  rule  of 
law  in  regard  to  the  persons  of 
slaves.  But  the  reason  of  this  dif- 
ference is  manifest,  since  they  are 
received  in  mancipiiim  by  their  ag- 
nate ascendants  and  by  their  coemp- 
tionatores  with  the  same  words  as 
slaves  are,  but  a  different  form  is 
adopted  in  coemption. 


(t)  Si  tamen  aliquis,  quare  citra  coemptionemfemince  etiam 
mancipentur  ea  quidem,  etc.  Huschke  finds  a  difficulty  in 
making  the  text  fit  in  with  Avhat  comes  afterwards.  Citra 
he  says,  is  used  by  the  juridical  writers  in  the  sense  o^  without 
or  apart  from.  Take  it  in  which  sense  you  please,  he  affirms 
that  Gains  gives  no  answer  to  the  question.  The  passage 
asks  a  question  respecting  the  different  Avorkings  of  coemptio 
and  mancipatio,  upon  both  of  which  Gaius  has  spoken  in 
sections  113  and  120,  that  they  consist  in  an  imaginaria 
venditio  and  on  the  part  of  the  person  who  acquires  they  give 
rise  to  an  emere.  Since  the  word  is  never  used  by  Gaius  to 
express  transition,  Huschke  considers  that  it  is  a  corrupt 
reading. 

Towards  the  end  of  the  section,  also,  the  reading  "sed 
differentiae  "  from  its  connexion  seems  to  require  the  inser- 
tion of  et.  It  should  read  "  scd  et  differentiae."  Huschke 
Kritik.  p.  27. 


124.  Videamus  nunc,  quibus  modis 
ii  qui  alieno  juri  swbjecti  sunt  eo 
jure  liberentur. 


125.  Ac   prius  de  his  dispiciaraus 
qui  in  potestate  sunt.  (») 

Just,  i 


124.  Let  us  now  enquire  into  the 
different  ways  in  which  persons  tmder 
the  power  of  another,  (alieno  juri)  are 
freed  from  it. 

125.  And  first  we  will  consider 
those  who  are  under  the  potestas. 

12.  pr. 


(u)  Qui  in  potestate  sunt.  The  most  important  distinc- 
tion of  the  i^atria  potestas  is,  that  it  is  a  jus  appertaining  to 
the   father   coml)iiied    witli    aii    impcri/im   douiesticum.       To 
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make  this  clear,  attention  should  be  given  to  the  following- 
remarks.     The  Romans  always  regarded — though  in  this 
they  were  in   error — the  patria  potestas   as   an   institution 
peculiarly  their  own  ;   they  believed  that  it  appertained  to 
the  jus  civile,  or  the  strict  national  law  of  the  Romans,  and 
not  to  i\\e  jus  gentium.     Both  the  father  and  the  son  were 
required  to  be  cives  Romani,  since  only   a   Roman   citizen 
could  have  the  potestas  over  his  child,  and  none  but  a  civis 
Romanus  could  be  under  the   potestas   of  another.     Thus 
when  the  mother  was  a  Latina,  although  the   father  might 
be  a  civis  Romanus,  his  child  was  not  under  his   potestas. 
The  jus  acquired  by  the  patria  potestas  related  partly  to  the 
person  and  partly  to  the  property  of  the  filius.     The  father 
had,  by  virtue  of  it,  the/?/5  vitce  et  necis;  the  right  to  appoint 
a  tutor  to  his  son  by  testament ;  the  right  of  pupillary  sub- 
stitution ;    the   right   of  consenting   to   his   mai'riage ;    the 
actio    de    patria   potestate  ;   and   the   iuterdictio   de   liberis 
ducendis.     In  relation  to  the  child's  property,  the  right  of 
the    father   related   to   his   peculium.      According   to    the 
ancient  law,  every  acquisition   made  by   a    son   fell  to  the 
father  ipso  jure.     In  later  law   the   child  owned  the  acqui- 
sitions   which   he  made ;    but  from   this  was   excepted   his 
acquisitions  ex  substantia  patris. 

This  right  of  the  potestas  over  the  child  was  one  of  such 
great  importance  and  scope,  that  some  of  the  ablest  jurists 
have  supposed  that  it  involved  an  absolute  dominion  over 
the  child.  Such  for  instance  Avas  the  opinion  of  Heineccius, 
who  says,  "  Erant  enim  liberi  in  Domino  ^ur'is  Quiritium  et 
hinc  poterant  vindicari  .  .  .  Mancipabantur  etiam, 
tanquam  res  mancipi."  If  such  had  been  the  case,  the  re- 
marks of  Bynkershoeck  would  have  been  true.  "  Imo 
durior  quodammodo  apud  Romanos  erat  liberorum,  quam 
ipsorum  servorum  conditio."  Without  doubt,  so  great  and 
influential  was  this  power,  that  it  was  not  inaptly  called 
patria  majestas.  Dionysius  says  that  Romulus  was  its 
author,  by  which  we  must  understand  that  it  dates  back  to 
the    earliest  period   of  Rome.     The  ancient  and  modern  ju- 
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rists, however — and  ainongtliclatterniay  be  mentioned  Hugo, 
Ziaiuiern,  Waltlier,  Puclita,  Klenza,  for  many  years  editor 
of  the  Zeitung  von  Rechtsvvissenshaft  (Journal  of  Juris- 
prudence!, and  Yon  Vangerow — are  of  opinion,  that  there 
never  existed  such  a  right  of  property  over  the  child.  Muhl- 
enbruch  also  in  his  remarks  upon  the  ])assage  quoted  from 
Heineccius  says,  "at  non  tanquam  res  filii  familias  posside- 
Luntur,  quemadmodum  servi." 

A  Roman  child  was  born  "  ins-enuus"  and  free.  He  was 
his  own  property,  and  could  not  be  brought  into  commercium 
by  another.  All  the  dignities  and  offices  of  the  state  were 
open  to  his  ambition,  and  the  right  ])0ssessed  by  the  father 
over  the  son  was  of  quite  a  different  character  from  that 
which  the  owner  possessed  over  the  slave.  The  father 
had,  as  before  observed,  the  jus  vitoe  et  necis;  he  had  also 
the  "jus  noxsfi  dandi,"  since  actions  on  tort — actiones  nox- 
ales — might  be  instituted  against  the  father  for  the  delict  of 
the  son.  Justinian  however  abolished  this,  after  which  the 
father  was  held  responsible  only  for  his  own  crime.  The 
father  had  the  right  of  vindicating  his  child — "quod  meuni 
est,  etc." — in  the  usual  form  of  viiidicatio.  If  we  could 
understand  the  "jus  vitas  et  necis"  in  the  sense  that  a  father 
had  the  right  to  murder  his  child,  then  we  might  possib-y 
admit  the  erroneous  opinion  that  the  father  had  a  right  of 
property  in  him.  All  however  that  the  father  had  was  an 
imperiiim  domcsticum  —  he  was  supreme  criminal  judge, 
and  could   pronounce  judgment  at  his  own  tribunal. 

In  relation  to  the  jus  vendendi,  if  the  father  could  have 
sold  his  son  as  a  slave,  it  might  then  be  admitted  that  he 
had  a  right  of  property  in  him.  But  this  he  could  never 
do.  He  might  sell  his  son,  but  the  son  did  not  cease  to  be 
ingenuus,  nor  did  he  cease  to  be  a  civis  Romanus.  All  that 
the  father  could  do  was  to  bring  his  son  under  a  new  po- 
testas.  The  new  pater  did  not  become  owner  of  the  son 
any  more  than  the  natural  father  had  been.  When  the 
father  vindicated  his  child  he  must  do  it  as  his  son.  There 
was  the  greatest  difference  between  the  filium  vindicate  and 
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tlie  rem  vindicare.  Uljjiaiius  says,  "  Si  quis  ita  petit  filium 
suum  vcl  in  ])otestate  ex  jure  Romano,  vide.tur  milii  et 
Pom])onius  consentire,  recte  cum  egisse ;  ait  enini,  adjecta 
causa  ex  lege  Quiritiuni  vindicare  posse."  L.  i.  s.  2.  Dig.  de 
rei.  vind.  (6.  1.)  The  ])lirase  adjecta  causa,  may  be  used  to 
express  a  new  ground  of  action  ;  thus,  a  postea  adquisitum 
douiinuni  would  make  it  valid.  But  the  vindicatio  may  be 
employed  for  the  j)urpose  of  gaining  possession  of  a  slave  or 
a  fj'ee  person  in.  Uhcrtatcm  vindicatio,  as  for  example  a 
son  in  potestate,  in  which  case  adjecta  causa  is  e(piivalent 
to  secundum  suam  causam.  "  Secundum  suam  causam  sicut 
dixi  esse  tibi  vindictam."  When  Ulpianus  uses  the  Avords 
adjecta  causu  he  means  that  the  father  must  vindicate  his 
son  as  a  son  and  not  as  a  slave. 

There  were  three  grounds  on  which  the  patria  potestas 
might  rest :  1.  Conception  in  justas  nuptias,  or  by  adoption 
and  arrogation.  2.  Causce  probatio,  3.  Legitimatio  per 
subsequens  matrimonium.  In  the  first  case  there  must 
have  been  a  legitimum  matrimonium.  The  second  was  the 
case  of  the  anniculus  ex  lege  IEXva.  Sentia,  and  also  the  case 
of  the  erroris  causae  probatio  ex  senatus-consulto.  Gai.  i. 
29 — 32.  G6 — 75.  The  third  case  arose  from  an  ordinance 
of  Constantine  which  legitimated  the  children  of  a  Roman 
and  his  concubine,  when  there  was  subsequently  a  legal 
marriage  between  the  parties.  Ulpianus  says,  "  In  potestate 
sunt  liberi  ])arentuni  ex  justo  matriraonio  nati."  Ulp.  V.  s.  1. 
In  this  case  there  must  be  the  connubium  between  the  man 
and  the  woman,  and  the  justum  matrimonium  must  have 
existed  at  the  moment  of  conception,  and  the  father  must 
also  be  a  civis  Romanus. 

The  legitimatio  per  subsequens  matrimonium  was  an 
institution  created  by  Constantine.  He  did  not  establish  it 
as  a  permanent  institution,  but  granted  it  as  a  privilege  for 
a  certain  number  of  years.  The  Emperors  Zeno  and  Anas- 
tasius  followed  in  his  track,  and  extended  the  time,  but  Jus- 
tinian was  the  first  emperor  who  permanently  established 
tlie   legitimatio.     The   Emperor   Zeno   in    his   constitution 
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referring-  to  tliis  law  says,  "  Divi  Constantini,  qui  veneranda 
Chiistianorum  fide  Romanum  nuiiiivit  iiiiperiuin,  super 
iugenuis  concubinis  ducendis  uxoribus,  iiliis  quia  etiaiu  ex 
iisdem  vel  ante  matrimonium  vel  postea  progenitis  suis  ac 
legitimis  habendis,  sacratissimam  constitutionem  renovan- 
tes  jubemus  eos,  qui  ante  banc  legem,  ingenuariim  mulierum 
(nuptiis  minirae  intercedentibus)  electo  contubernio,  cujus- 
libet  sexus  filios  procreaverint,  quibus  nulla  videlicet  uxor 
est,  nulla  ex  justo  matrimonio  legitima  proles  suscepta,  si 
voluerint  eas  uxores  ducere  quae  antea  fuerant  concubinse, 
etc."  L.  .5.  6.  7.  Cod.  de  natural.  lib.  (5.  27).  By  the  Lex 
Julia  et  Papia  Poppsea  concubinage,  if  not  sanctioned,  was 
endured  and  protected.  It  was  not  considered  a  delict,  and 
the  children  born  from  the  connexion  were  under  the  pro- 
tection of  the  law.  The  obvious  intention  of  thus  conniving 
at  such  alliances  w^as  to  increase  the  population  of  the 
empire,  which  had  been  so  terribly  reduced  by  the  destruc- 
tive civil  wars. 

Justinian  ordained  that  a  man  who  was  not  in  a  position 
to  avail  himself  of  the  legitimatio  per  subsequens  matrimo- 
nium should,  upon  application  to  the  emperor,  obtain  upon 
his  petition  a  rescrii'tum  principis  enabling  him  to  secure 
the  same  privileges.  The  patria  potestas  was  dissolved : 
1.  If  the  paterfamilias  died  or  suffered  a  capitis  deminutio, 
maxima,  or  media.  2.  If  the  child  subjected  to  the  same 
died  or  suffered  a  capitis  deminutio,  3  If  the  filius  were 
advanced  to  a  high  dignity  in  the  state.  4.  If  the  father 
became  a  party  to  the  prostitution  of  his  daughter  or  ex- 
posed his  child.  5.  When  a  pater-familias  entered  into 
arrogation,  in  Avhich  case  the  arrogator  obtained  the  patria 
potestas.  6.  When  by  means  of  adoptio  the  potestas  was 
transferred  to  a  pater  adoptans.  7.  When  the  filius  was 
emancipated.  Emancipation  was  a  public  transaction  in 
which  the  father  expressed  his  intention  to  dissolve  the 
potestas  with  the  intention  of  his  son  becoming  sui  juris. 

Hein.  lib.  I.  tit.  ix.  sec.  2.  Savigny  Recht  des  Besitzes, 
sec.  2().  J).  '].')^.  cmI.  vi.      Puchtii,  vol.  ii.  sec.  IGl.  ///.  175.  //. 
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iii.  132.  C.  Plin.  Epis.  lib.  x.  G.  Mos.  et  Rom.  Legum. 
Collat.  xvi.  2.  3.  5.  Von  Vangerow  Latini  Juniani,  p.  174. 
L.  2.  Cod.  de  inf.  expos.  (8.  52.) 


126.  Et  quidem  servi  fjrwemadmo- 
dum  potestate  liherentar,  es  his 
intclJitjevQ  possumus  qna3  de  sert^ia 
manamittendis  superiua  ejposuimus. 


(v)  Gai.  I.  sec.  13  et  se({. 


126.  How  slaves  are  freed  from 
the  power  of  their  masters  (poiesias) 
may  be  learned  from  what  we  have 
already  set  forth  with  regard  to  ma- 
numission,  (r) 


Just.  i.  12.  pr. 


127.  Hi  vero  qui  in  potestate  (w) 
parentis  sunt  mortuo  eo  sui  jmis 
fiunt.  Seel  hoc  distinotionem  recipit. 
Nam  mortuo  patre  sane  omnimodo 
filii  filia3ve  sui  juris  efficinntw. 
Mortuo  vero  avo  non  omnimodo  ne- 
fotes  neptesque  sui  juris  fiimt,  sed 
ita,  si  post  mortem  aci  in  patris  sui 
potestatem  recasuri  non  sunt.  lia que 
si  moriente  avo  pater  eorum  et  vivat 
et  in  ]potestate  patris  fuerit,  tunc 
post  obiiixm  avi  in  potestate  patrts 
sui  fiunt;  si  vero  is,  quo  tempore  avws 
moritur,  awt  iam  mortuus  est,  aut 
exiit  de  potestate  patris,  time  hi, 
quia  in  potestatem  ejus  cadere  non 
possuut,  sui  juris  fiunt, 


127.  Those  who  are  under  the 
potestas  of  a  parent  become  sui  juris 
at  his  death.  But  this  rule,  however, 
admits  of  a  distinction.  For  when 
a  father  dies  his  sons  and  daughters 
become  undoubtedly  independent 
(sui  juris) ;  but  when  a  grandfather 
dies,  his  grandchildren  do  not  neces- 
sarily become  sui  juris,  but  only  if 
after  the  grandfather's  death,  they  do 
not  fall  under  the  potestas  of  their 
father.  Therefore,  if  their  father  is 
living  at  their  grandfather's  death, 
and  was  under  the  potestas  of  his 
father,  then,  on  the  grandfather's 
death,  they  become  subject  to  the 
p)otestas  of  their  own  father;  but 
if  at  the  time  their  grandfather 
dies,  their  father  is  either  already 
dead,  or  has  passed  from  under  the 
potestas  of  his  father,  then  the  grand- 
children, because  they  cannot  fall 
under  the  potestas  of  their  father, 
become  sui  juris. 


(w)  Compare  pr.  Inst.  "  quibus  modis  jus  potestatis  sol- 
vitur,"  1.  12.  Also  UIp.  x.  2.  "  Morte  patris  filius  et  filia 
sui  juris  fiunt :  mortem  autem  avi  nepotes  ita  demum  sui 
juris  fiunt:  si  post  mortem  avi  iu   potestate   patris   futnri 
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non  sunt,  vcluti  si  raoriente  avo  pater  eornra  aut  etiam 
(lecessit  aut  de  potestate  dimissus  est ;  nam  si  mortis  avi  tem- 
pore pater  eoriim  in  potestate  ejus  fit,  raortuo  avo  in  patri, 
sui  potestate  fiunt." 


128.  Cum  autcm  is  cui  ob  aliquod 
maleficium  ox  le^re  panali  aqua  et 
igni  interdicitur  civitatem  Romanam 
araittat,  scquitur,  ut  qui  eo  modo  ex 
numero  civium  Komanorum  tollitur, 
proinde  ac  raortuo  eo  desinant  libcri 
in  potestate  eius  esse:  nee  enira 
ratio  patitur  ut  pGregrin^  condici- 
onia  homo  civem  Romanun  in  potes- 
tate habeat.  Pari  ratione  et  si  ei 
qui  in  potestate  parentis  sit  aqua  et 
igni  interdictuni  fuerit,  desinit  in 
potestate  parentis  esse,  quia  jeque 
ratio  uon  patitur,  u^tjgerggiijjag^on- 
dicionis  homo  in  potestate  sit  ci\'Is 
Romani  parentis,   (x) 


128.  Sut  since  a  man  who  is  convic- 
ted of  crime,  and  is  punished  by  the 
aqucB  et  ignis  interdictio,  loses  the 
Roman  civitas,  it  follows,  that  the 
children  of  a  person  thus  struck  out 
from  the  number  of  the  citizens 
cease  to  be  under  his  poiesf  as  exactly 
ns  if  he  were  dead,  for  it  ia  not 
according  to  the  analogy  of  our  law, 
that  a  man  who  has  the  legal  status 
of  a  peregrinus  should  hold  a  Roman 
citizen  under  his  fotestas.  Accor- 
ding to  the  same  principle,  when  a 
child,  under  the  fotestas  of  his 
father  is  condemned  to  the  agucB  et 
ignis  iiiterd'dio,  he  ceases  to  be 
under  the  fotestas  of  his  father, 
because  our  legal  principles  do  not 
admit  that  a  man  in  the  status  of  a 
-pey egrinus  should  be  under  the  'po- 
testas  of  a  Roman  citizen. 


(.r)  The  patria  potestas  was  at  an  end  when  the  father  or  son 
was  placed  under  the  hUerdictio  aqvoe  et  ignix.  This  is  only 
one  particular  case  of  the  loss  of  the  civitas.  A  man  who  was 
not  a  Roman  citizen  could  neither  be  the  subject  nor  the 
object  of  the  potestas.  The  "aqure  et  ignis  interdictio"  was 
that  exsilium  by  which  the  caput  or  citizensliip  of  the 
offender  was  taken  aAvay.  This  sentence,  to  which  Cicero 
adds  the  interdictio  tccti,  was  equivalent  to  the  deprivation 
of  the  chief  necessaries  of  life,  and  its  effect  was  to  incapaci- 
tate a  person  from  exercising  the  rights  of  a  citizen  within 
the  limits  comprised  in  the  sentence.  "Aqua  et  ignis," 
says  Festus,  "sunt  duo  elementa  qu;ie  humanim  vitam 
maxime  continent."  Cicero  Pro.  Domo.  c.  33.  Art. 
"  Banishment,"  Smith's  Gr.  and  Rom.  Antiquities. 
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"Si  patri  vel  filio  aqua  et  igni  interdictum  sit  patria  po- 
testas  tollitiir."      Ulp.  x.  s.  3.  ,    ,  .  ,  ,       ,     r 

The  rele-atus  was  one  who  bad  been  forbidden  to  ive 
in  a  certain  province  or  in  Roaie.  This  did  not  involve  the  loss 
ofthecivitas;  hence  Ovid  says  in  bis  Tristia,  notwithstand- 
ing that  be  sorely  pined  under  his  relegation, 

Neo  vitam,  nee  opes,  neo  jas  mihi  civia  ademifc. 

Nil  nisi  me  patriis  jussit  abcssc  focis. 
Ipse  Relegati  uon  exsulis  utitur  in  me 

Nomine:  tuta  suo  judice  causa  mca  est. 

Trist.  V.  Eleg.  v.  11.  et  seq. 

Justinian  says,  "  A  fatber  who  is  banished  by  relegation 
retains  the  patHa  potestas,"  and  be  adds  a  similar  remark 
in  regard  to  the  child. 

Exsilium  was  not   inflicted   as   a    punishment,  but  was 

rather  had  recourse  to  by  the  citizen  who  was  m  peril  to 

avoid  threatening  personal  danger.      The  fine  description  of 

Cicero  is  wortb  remembering ;   "  Exsilium  enim,  non  supph- 

cium  est,  sed  perfugiura  portusque  supplicii.  Nam  qui  vo  nut 

poenam   aliquam  subterfugere,   aut  calamitatem  eo  solum 

vertunt ;  hoc  est,  sedem  ac  locum  mutant.     Itaque  nulla  in 

leo-e  nostra  reperietur,  ut  apud  ceteras  civitates,  malehcmm 

uilum  exsilio  esse  multatum  :  sed  cum  homines,  vmcula 

neces   io-noininiasque  vitant,  qune  sunt  legibus  constitutJB, 

confugiunt  quasi  ad  aram,  in  exsilium."  Cic.  Pro.  Caecma,  c. 

34. 

129.  Quod  si   ab  hostibus   captus  129.  But  if  the  agnate  ascendant 

fuerit  parens,  quamvisserrusiaferim  is   taken    prisoner    by  the    enemy, 

.  hostiam   fiat,   pendet  jus  liberorum  although  he  becomes  the  slave  of  the 

propter  jna  postliminii,  quia  hi  qui  enemy  during  his  captmty,  his  power 

ab    hostibus   capti   sunt,   si    reversi  over  his  children  is  only  suspended, 

fuerint,  omnia  pristinajurarecipiunt.  on  account  of  the  jus  posU^m^mu.n, 

Itaque  reversus    habebit  liberos    in  for  captives,  when  they  retui-n,  are 

potcstate.     Si  vcro  illic  mortuus  sit,  restored  to  all  their  former  rights; 

erunt  quidem   liberi  sui  juris;    sed  therefore,  on  his  return,  the   father 

utrum  ex  hoc  tempore  quo  mortuus  will   have    his    children    under   his 

est  oput  hostcs  parens,  an  ex  illo  quo  potestas  :    if  ou  the   other  hand  he 

ab     hoctibus    captus    est,     dubitari  dies  in  captivity   the  children   '.v-.U 
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potest.  Ipse  quoquo  filius  noposve 
si  ab  hostibus  captus  fue>-it,  similiter 
dicemus  propter  jus  postliminii  po- 
tcstatem  quoque  parentis  ia  suspcnso 
esse,  {ij) 


then  be  sui  juris,  but  whether  they 
would  be  sui  juris  from  the  period 
of  their  father's  captivity,  or  from 
that  of  his  decease  may  be  a  ques- 
tion open  to  doubt.  So,  too,  if  a  son, 
or  a  grandson  is  taken  prisoner,  the 
potestas  of  the  jjarent,  by  reason  of 
the  jits  postliminium  is  only  in  sus- 
pense. 


JrsT.  i.  12.  5. 

(ij)  Ulpianus  gays,  "  Si  pater  ab  liostibus  captus  sit,  quaruvis 
servus  liostium  fiat,  tamen  cum  reversus  fuerit,  omnia 
pristina  jura  recepit  jure  postliminii.  Sed  quamdiu  aput 
hostes  est,  patria  potestas  in  filio  ejus  interim  pendebit  ;  et 
cum  reversus  fuerit  ab  bostibus,  in  potestate  filium  babebit; 
si  vero  ibi  decesserit,  sui  juris  filius  crit.  Filius  quoque  si 
captus  fuerit  ab  hostibus,  similiter  propter  jus  postliminii 
patria  potestas  interim  pendebit."     Ulp.  x.  s.  4. 


130.  Praeterea  exeunt  liberi  virilis 
sexus  de  patris  potestate  si  flaraines 
Diales  inaugurentur,  et  feminini 
sexus  si  virgines  Vestales  capiantur. 


130.  Morever,  children  of  the  male 
sex  cease  to  be  under  the  potestas 
of  their  father,  when  they  are  in- 
augurated as  Flamines  Diales ;  and 
females,  when  they  are  received  as 
V-estal  Virgins.  («) 


(z)  The  elevation  of  a  filius-familias  to  the  dignity  of  a 
Flaraen  dialis,  the  highest  order  of  the  priesthood,  or  of  a 
filia-familias  to  the  dignity  of  a  vestal  virgin,  had  the  effect 
of  terminating  the  potestas.  The  filius-famiUas  who  became 
a  soldier,  a  senator,  or  consul,  still  remained  under  the  potes- 
tas. But  the  supreme  dignity  of  the  patriciate,  an  office 
created  by  Constantine,the  office  of  bishop,  and  that  of  consul 
in  the  time  of  Justinian,  dissolved  the  patria  potestas.  "Qui 
enim  omnium  sunt  spirituales  patres,  quomodo  sub  aliorum 
potestate  consistant  ?"  Nov.  81.  3.  The  same  rule  did  ft«<  ap- 
ply to  the  pretorian  prefect,  to  the  Quaestor  of  the  palace, 
nor  to  the  master  or  commander  of  the  cavalry  and  infantry 
\vho  woro'^THti'elicvcd,  on  account  of  their  offices,  from  tlic 
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potestas.  Moreover  tliose  who  were  clothed  with  these  dig- 
nities did  not  on  that  account  lose  their  family  rights. 

"Siquisigitur  vel  suramiim  patriciatus  honorem  fiierit 
consecutas,''sive  insulis  consulatiis  honorarii  aiit  ordinarii 
fuerit  ampliatus,  .  .  is  gaudeat,se  hujusmodi  conditioms 
esse  exsortem  etliberum  cum  suis  facultatibus  suaque  posteri- 
tate,  ete."     L.  66.  Cod.  de  decurionibus  (10.  31.) 

131.   Olim  quoqne,   quo    tempore  131.  Also   formerly,    at  the  time 

popnlus  Romanus  in  Latinag  regionea  that  the  Eoman  people  founded  colo- 

colonias  deducebat,  qui  jussu  paren-  nies  in  the  Latin  community  thoso 

tis  wofecti  erant  in  Latinam   colo-  who,  upon  the  order  of  their  father 

niam   e  patria  potestate  exire  vide-  went    to   the   Latin   districts    were 

hantur,  cum  qui  ita  civitate  Romano,  considered  as  removed  ^om  his  po- 

cesseraut  acciperentur  alterius  civi-  testas,  because  when  they  thus  re- 

.  linquished  the  Eoman  cwitas,  they 

tatis  Gives,  (.a;  ^                ,         .,.           i?        ii,„„ 

were  received  as  citizens  of  another 

state. 


(a)  The  text  follows  Huschke's   earlier  edition ;   in  his 
later  edition  he  says,  "Ad  censum  restitui,  sed  paulo  accu- 
ratius  quam."      Studien,  1.  201.     His  new  reading  is  as 
follows  •  "  Olim  quidem,  quo  tempore  populus  Komanus  in 
Latinas  regiones  colonias  deducebat,  qui  jussu  parentis  pro- 
fectus  erat  in  Latinam  coloniam,  et  ipse  ex  potestate  exibat, 
cum  qui  ita  civitate  Romana  cesserant,  acciperentur  alterius 
civitatis  cives."     The  old  inhabitants  of  Latium,  while  they 
continued  confederates  of  Rome  under  the  Cassian  treaty, 
stood  in  a  special  and  favoured  social  relation  to  that  city. 
But  as  to  their  private  rights,  they  were  only  regarded  as 
peregrini,  and  were  thus  admitted  neither  to  the  cominer- 
cium,  nor  to  the  connubium,  with  Roman  citizens.     Niebuhr 
was  of  opinion  that  they  had  the  connubium,  but  in  this  he 
was  mistaken.     All  these  Latini,  however,  before  the  com- 
mencement  of  the    empire,    and  in   consequence    of  the 
social  war,  became  Roman  citizens,  and  their  cities  muni- 
ciuii— that  is,  Italian  towns  having  their  own  laws  and  their 
own    magistrates,    while    they    themselves    possessed    the 
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rights  of  Roman  citizens.  Besides  these,  other  Latini 
sprang  up,  namely,  the  citizens  of  the  Latin  colonies.  The 
relation  of  these  to  the  state,  was  patterned  after  that  which 
the  veteres  Latini  had  sustained.  Their  private  legal  rela- 
tions were  not  identical  with  those  of  the  old  Latini,  which 
resembled  those  of  the  peregrini,  but  they  occupied  a  position 
between  these  and  Roman  citizenship.  The  ancient  rio-ht  of 
the  comraercium,  accompanied  with  all  its  important  results, 
was  conceded  to  them  with  Roman  forms.  The  commercium 
was  granted  to  these  Latin  colonists,  not  as  a  privilege,  as  Sa- 
vigny  affirms,  but  as  the  common  right  of  them  all.  The  rela- 
tions of  these  Latini  colonarii  in  the  domain  of  private  law,  were 
nothoweverfashioned,  as  Niebuhraffirms,  upona  debased  and 
more  recent  model — a  Latium  minus,  as  he  calls  it,  for  none 
such  existed  ;  the  lex  Junia  did  not  take  any  such  as  its  pat- 
tern in  determining  the  legal  condition  of  the  Latini  Juniani. 
Nor  must  we  suppose  that  from  that  time  there  arose  an  inter- 
mediate state  between  the  civis  Romanus  and  the  peregrinus, 
possessing  adoubleelement,beingmade  to  resemble  partly  the 
Latini  Colonarii  and  partly  the  Latini  Juniani.  The  legal 
condition  of  both  kinds  of  Latini  was  very  similar,  but  there 
were  some  marked  and  important  points  of  difference  in 
the  case  of  the  Latini  Juniani.  See  note  on  sec.  22.  Von 
Vangerow's  Latini  Juniani.  sec.  21.  pp.  107,  108.  Niebuhr 
vol.  ii,  on  the  Franchise  of  the  Latins.  Savigny  Ueber  die 
Enstehung  und  Fortbildung  der  Latinitaet.  vol.  iv.  2. 
Berlin,  1823.  Cic.  Pro.  Caecina.  cap.  33,  34.  Pro.  Domo. 
cap.  30.     Pro.  Balbo.  cap.  11—13.     Gai.  i.  79. 


132.  Emancipatione    quoqiie   desi-  132.  Children,  also    cease    to  be 

nunt  liberi  in  poteetatcm  pareniiMm  under  the  potestas  of  their  parents 

esse,  (b)  Sed  filius  quidem  tertia  de-  by  emancipation.     But  the  son  only 

mum  mancipatione  ceteri  \cro  liberi,  becomes   sui  juris   after   the    third 

sivemasculinisexussive  feminini,  una  mancipation,  other  descendants  whe- 

mancipatione   exeunt  de   parentium  ther  male   or  female,  are    removed 

potestate :  lex  enim  XII  tantum  in  from  the  potestas  of  the  father  by  a 

persona  filii  de  tribus  mancipationi-  single  mancipation.      For  the  law  of 

bus  loquitur,   his  verbis :    si    pater  the  Twelve  Tables    speaks  of  three 
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FILIUM  TER  VENUMDUIT,  FILtlS  A 
PATRE     LIBER    ESTO.        Eaque    YBS    ita 

agitur.  Mancipat  pater  filium  alicui : 
is  eum  vindicta  vnajinraittit :  eo  facto 
revertitur  in  potestatern  patria.  Is 
eum  iterum  mancipat  vel  eidem  vel 
alii;  set  in  usu  est  eidem  mancipari: 
isque  eum  postea  sivailiter  vindicta 
manumittit :  quo  facto  rursua  in  po- 
testatem  patris  sui  veveTiitur.  Tunc 
tertio  pater  eum  mancipat  vel  eidem 
vel  alii ;  set  hoc  in  usu  est,  ut  eidem 
mancij)etur  :  eaque  mancipatione  de- 
einii  in  potesta,te  patris  esse,  eiiamsi 
nondum  manumissus  sit,  set  adhuc 
in  causa  manci^n  (c) 


mancipations  only  in  relation  to  the 
persons  of  sons,  in  these  words  :  "  If 
a  father  has  exposed  his  son  three 
times  for  sale,  let  the  son  be  free 
from  the  father."  Manumission  is 
thus  made ;  the  father  mancipates 
the  son  to  some  person  who  enfran- 
chises  him  by  the  vindicta;  when 
this  is  done,  the  son  returns  again 
under  the  potestas  of  his  father;  the 
father  then  mancipates  his  son  again 
either  to  the  same  party  or  to 
another,  but  the  custom  is  to  manci- 
pate  him  to  the  same  person;  this 
person  enfranchises  the  son  a  second 
time  by  the  vindicta,  and  the  son 
is  again  brought  under  the  patria 
potestas  ;  the  father  then  mancipates 
him  a  third  time  either  to  the  same 
party  or  to  another;  the  custom  is 
to  mancipate  to  the  same  person, 
and  this  last  mancipatio  dissolves 
the  patria  potestas ;  although  the 
son  is  not  yet  emancipated,  but 
is  under  mam cipium.  .  .  . 


[In  the  MS.  there  is  a  lacuna  of  24  lines.] 


(b)  Emanci'patione  quoque  desinunt  liheri  in  potestatern 
parentium  esse.  Emancipation  was  an  act  by  which  the 
patria  potestas  was  dissolved  in  the  life-time  of  the  father  ; 
it  was  so  named  because  it  was  originally  in  the  form  of 
a  sale.  Ulpianus  says  :  "  Liberi  parentum  potestate  liberan- 
tur  emancipatione,  id  est  si  posteaquam  mancipati  fuerint, 
manumissi  sunt."  Ulp.  x.  1.  This  paternal  bond  could 
not  be  severed  against  the  will  of  the  son.  Mr.  Long 
says,  quoting  Nov.  89.  c.  11,  that  "Justinian  did  not 
allow  parents  to  emancipate  a  child  against  his  will,  though 
it  seems  that  this  might  he  done  hy  the  old  law,  and  that 
the  parent  might  so  destroy  all  the  son's  rights  of  agnation." 
There  seems  to  be  no  authority  for  this  statement,  but 
quite  the  reverse,  for  Paulus,  one  of  the  greatest  authorities, 

k2 
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says,  ii.  24  :  "  Filiiis-farailias  emancipari  invitus  non  cog- 
itur."  Emancipation  was  accomplished  in  the  earlier 
times  by  means  of  mancipation,  and  manumission  from  the 
Mancipium.  In  later  law,  Emancipatio  was  effected  "  ex  lege 
Anastasiana,"  upon  petitioning  for  an  imperial  rescript, 
Avhich  must  be  preferred  before  the  proper  tribunal ;  or 
according  to  the  appointment  of  Justinian,  upon  application 
to  a  magistrate.  Its  object  was  to  terminate  the  patria 
potestas,  which  in  later  times,  judging  from  the  number  of 
the  emancipati,  seems  to  have  been  deemed  an  inconvenient 
bond.  "  Pupillus  est,  qui  quum  impubes  est,  desiit  in  pa- 
tris  potestate  esse  aut  morte,  aut  emancipatio ne J"  L.  239. 
pr.  Dig.  de  verb.  sig.  (50.  16.) 

In  ancient  times,  as  we  learn  from  the  laws  of  the  XII 
Tables,  there  was  no  way  for  a  son  to  break  the  bond  at  once. 
"  Si  pater  filium  ter  venunduit,  filius  a  patre  liber  esto."  The 
son  must  be  sold  in  mancipio,  reduced  to  a  quasi  slavery  in 
servi  loco,  and  then  manumitted.  Upon  his  manumission 
he  returned  again  to  the  potestas  of  his  father.  It  was  not 
till  this  was  done  a  third  time  that  the  bond  which  bound  the 
son  to  the  father  was  severed.  In  the  case  of  daughters  and 
grand-children  one  sale  was  sufficient.  "  After  the  third 
sale  the  paternal  power  was  extinguished,  but  the  son  was 
resold  to  the  parent,  who  then  manumitted  him  and  so 
acquired  the  rights  of  the  patron  over  his  emancipated  son, 
which  would  otherwise  have  belonged  to  the  purchaser 
who  gave  him  his  final  manumission."  Before  the  reform 
of  Justinian  there  were  alternate  forms  of  Emancipatio — 
the  old  forms  just  described,  and  that  arising  from  the  lex 
Anastasiana.  Persons  not  present  might  be  emancipated 
by  the  lex  Anastasiana.  To  effect  an  Emancipatio  there  must 
be  unanimity  between  the  parties,  as  a  son  could  not  be  thrust 
out  of  his  family  against  his  will.  The  emancipation  being 
complete,  there  was  a  "  familiae  mutatio,"  and  the  emancipatus 
was  no  longer  a  member  of  the  agnatic  circle.  When  the 
Anastasian  emancipation  was  had  recourse  to,  the  "jura 
legitima"  were  preserved,  l)ut    this  reservation  was  excep- 
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tional,  and  tlie  general  rule  was  that  there  was  a  "  familiar 
mutatio."  Unterholzner,  quoted  by  Mr.  Long,  gives  a  clear 
and  exact  account  of  emancipatio.  He  says,  "  The  patria 
potestas  could  not  be  dissolved  immediately  by  manumissio, 
because  the  patria  potestas  must  be  viewed  as  an  imperium, 
and  not  as  a  right  of  property,  like  the  power  of  a  master 
over  his  slave.  Now  it  was  a  fundamental  principle  that 
the  patria  potestas  was  extinguished  by  exercising  once  or 
thrice,  as  the  case  might  be,  the  right  which  the  pater- 
familias had  of  selling,  or  rather  of  pledging,  his  child.  Con- 
formably to  this  fundamental  principle,  the  release  of  the 
child  from  the  patria  potestas  was  clothed  with  the  form  of  a 
mancipatio,  etFected  once  or  three  times.  The  patria 
potestas  was  indeed  thus  dissolved,  though  the  child  was 
not  yet  free,  but  came  into  the  condition  of  a  nexus.  Con- 
sequently a  manumission  was  necessarily  connected  with 
the  mancipation,  in  order  that  the  proper  object  of 
the  mancipation  might  be  obtained.  In  all  the  cases 
in  which  the  manumission  was  not  followed  by  a  return  into 
the  patria  potestas  it  was  attended  with  important  conse- 
quences to  the  manumissor,  and  these  consequences  exten- 
ded also  to  the  mancipating  party.  Accordingly,  it  was 
necessary  to  provide  that  the  decisive  manumission  should 
be  made  by  the  emancipating  party  ;  and  for  that  reason  a  re- 
mancipation,  which  preceded  the  final  manumission,  was  a 
part  of  the  form  of  emancipation."  Unterholzner  Zeit- 
schrift ;  Diet.  Gr.  and  Rom.  Antiq.  Art.  "  Emancipatio." 

In  Gai.  Epit.  i.  6.  sec.  3.  we  find  the  following  remark  on 
the  emancipation  of  a  son  :  "  Emancipatio  autem,  hoc  est  ma- 
nus  traditio,qua3dam  similitudo  venditionis  est;  quia  in  eman- 
cipationibus  prjster  ilium,  hoc  est  certum  patrem,  alius  pater 
adhibetur,  qui  fiduciarius  nominatur.  Ergo  ipse  naturalis 
pater  filium  suum  fiduciario  patri  mancipat,  hoc  est  manu 
tradit :  a  quo  fiduciario  patre  naturalis  pater  unum  aut  duos 
nummos  quasi  in  similitudinem  pretii  accipit,  et  iterum  eum 
acceptis  nummis  fiduciario  patri  tradit.  Hoc  secundo  et 
tertio  fit,  et  tertio  eum  fiduciario  patri  mancipat  et  tradit  et  sic 
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de  patris  potestate  exit.  Qua?  tamen  eraancipatio  solebat 
ante  Pra3sidem  fieri,  modo  ante  curiam  facienda  est :  ubi 
quinque  testes  cives  Romani  in  prassenti  erunt,  et  pro  illo 
qui  libripens  adpellatur  (id  est  stateram  tenens)  et  qui 
antestatus  adpellatur  alii  duo  ut  septeiu  testium  nuraeru3 
ampleatur. 

Tamen  cum  tertio  mancipatus  fuerit  filius  a  patre  naturali 
fiduciario  patri,  hoc  agere  debet  naturalis  pater,  ut  ei  a 
lidueiario  patre  remancipetur,  et  a  naturali  patre  manumit- 
tatur;  ut,  si  filius  ille  mortuus  fuerit,  ei  in  hereditate  natu- 
ralis pater,  non  fiduciarius,  succedat.  Feminse,  vel  nepotes 
masculi  ex  filio,  una  emancipatione  de  patris  vel  uvi  exeunt 
potestate  et  sui  juris  efficiuntur.  Et  hi  ipsi  quamlibet  una 
mancipatione  de  patris  vel  avi  exeant,  nisi  a  patre  fiduciario 
remancipati  fuerint  et  a  naturali  patre  manumissi,  suecedere 
eis  naturalis  pater  non  potest,  sed  fiduciarius  a  quo  manu- 
missi sunt.  Nam  si  remancipatum  eum  sibi  naturalis  pater 
vel  avus  manumiserit,  ipse  eis  in  hereditate  succedit. 
Quodsi  habeat  quis  filium,  et  ex  eo  nepotes,  et  voluerit 
filiura  emancipare,  et  nepotes  in  sua  potestate  retinere,  in 
arbitrio  ejus  est;  aut  si  voluerit  nepotes  emancipare  et 
filium  suum  in  sua  potestate  retinere  et  hoc  ei  pro  juris  ordine 
licere  manifestum  est.  Quod  non  solum  de  nepotibus,  sed 
et  de  pronepotibus  similiter  facere  potest." 

(c)  The  gap  at  the  close  of  this  section  has  been  thus  filled 

in  by  Domenget,  Inst.  Gaii  p.  74:    "Igitur    quum    tertio 

mancipatus    fuerit    filius    a    patre   naturali   is    hoc   agere 

debet,  ut  filius  ipsi  remancijietur,  deinde  vero  eum  manu- 

mittere  ;  quo  fit,  nt  si  filius  mortuus  fuerit,  ei  naturalis  pater, 

non  fiduciarius  succedat ;  idem  quoque  dicemus  de  feminis 

et  nepotibus  masculis  ex  filio,  quos  una  emancipatione   de 

patris  vel  avi  potestate  exire  superius  exposuimus.      Nam 

et  his,  nisi   a  fiduciario  remancipati   fuerint,   et  postea   a 

patre  naturali  manumissi,  non  hie  sed  ille  successurus  esset." 

Therefore,  when  the  son  has  been  mancipated  three   times 

by  his  own  father  to  the  pater  fiduciarius,  the  former  ought 

to  take  care  that  his  son  is  remancipated  to  him  from  his 
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fiduciary  father,  and  after  that,  manumitted  by  his  own 
father ;  so  that  if  the  son  should  die,  his  own  father  might 
succeed  to  him  and  not  his  pater  jiduciarius.  The  same 
remarks  may  be  made  in  regard  to  women  and  grand- 
children of  the  male  sex  descended  from  sons,  who 
by  a  single  mancipation,  as  we  have  explained  above, 
have  been  brought  from  under  the  potestas  of  their  father 
or  their  grandfather.  For  also  these,  unless  they  have  been 
remancipated  by  their  fiduciary  father  and  afterwards  manu- 
mitted by  their  own  father,  will  not  be  succeeded  by  ihe  latter, 
but  by  their  fiduciary  father,  by  whom  they  have  been  eman- 
cipated. 

The  father  was  not  compelled  to  emancipate  his  children 
except  under  the  following  circumstances:  1.  If  he  had 
abandoned  either  his  children  or  his  grandchildren  to  pros- 
titution. 2.  If  he  had  exposed  his  children.  3.  If  he  had 
contracted  an  incestuous  marriage.  4.  If  the  child  who 
had  been  adopted  as  an  impubes,  afterwards  discovered  that 
the  adoption  was  prejudicial  to  him  ;  1.  6.  C  de  spectaculis 
(11.  40.)  Nov.  12.  c.  2.  "Et  si  pubes  factus  non  expedire 
sibi  in  potestatem  ejus  redigi  probaverit,  asquum  esse 
emancipari  eum  a  patre  adoptivo  ;  atque  ita  pristinum  jus 
recuperare,  11.  33.  Dig.  de  adop.  (1.  7.) 


133.  Liberum  autem  arbitrium  est 
ei  qui  fZiu/tn  et  ex  eo  nepotem  in  'po- 
tentate liabehit,  filium  quidem  potes- 
tate  dimittere,  nepotem  vero  in  potes- 
tate  retinere ;  vel  ex  diverse  filium 
quidem  in  potestate  retinere,  nepotem 
vero  manumittere ;  vel  omnes  sui 
juris  efficere.  Eadem  et  de  prone'pote 
dicta  esse  intellegemus.  (d) 


133.  He  who  has  under  his  potestas 
a  son  and  a  grandson  begotten  by  that 
son,  has  full  power  to  dismiss  his  son 
from  his  potestas,  but  to  retain  his 
grandson :  on  the  other  hand,  he 
may  hold  his  son  under  his  potestas, 
whilst  he  enfranchises  his  grandson 
or  he  may  make  both  sui  juris.  We 
wish  these  remarks  to  be  understood 
as  applying  also  to  great-grand- 
children. 


Just.  i.  12.  7. 


(d)  This  section  is  obliterated  in  the  MS.  but  is  restored 
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to  the  text  from  tlie  Dig-est.  It  is  found  1. 28.  Dig.  de  adop. 
et  emancip.  (17.)  "a  Goesch  :  "  says  Huschke,  "  recte  h.  1. 
posita.  "  Mihi  tamen  verisimilius  visum  est  initium  Just.  Inst, 
fidelius  quam  in  Dig.  ex  Gaio  transumptum  esse." 


134.  Praierea  parentes  liberos  in 
adoptionem  datos  in  potestate  eos 
habere  desinunt ;  et  in  filio  quidetn, 
si  in  adoptionem  datur,  tres  man- 
eixjationes  et  duce  intercedentes  manu- 
missiones  proiade  fiunt.,  ac  fieri 
Solent  cum  ita  eum  pater  de  potes- 
tate dimittit,  ut  sui  juris  eflBciatur. 
Doinde  aut  patri  remancipatur,  et 
ab  CO  is  qui  adoptat  vindicat  aput 
Pra^torem  filium  suum  esse,  et  illo 
contra  non  vindicante,  a  Prsetore 
vindicanti  filius  addicitur,  aut  jure 
mancipatur  patri  ado'ptivo  vindi- 
canti  fdium  ah  eo  apud  quern  is 
in  tertia  manciiDatione  est :  set  sane 
commodius  est  patri  remancipari. 
In  ceteris  vero  liberoram  personis, 
Beu  masculini  seu  feminini  sexus, 
una  scilicet  mancipatio  suiEcit, 
et  aut  remancipantur  parenti  aut 
jure  mancipantur.  Eadem  et  in 
provinciis  aput  Prffisidem  provinciaa 
Solent  fieri,  (e) 


134.  Moreover,  parents  cease  to 
have  under  their  potestas  those  of 
their  children  who  have  been  given 
in  adoption,  and  in  the  case  of  a  son 
given  in  adoption,  two  intervening 
manumissions  take  place,  in  like 
manner  as  when  the  father  dismisses 
him  from  the  potestas,  in  order  to 
make  him  swi  juris.  Then  the  son  is 
either  remancipated  to  the  father, 
and  claimed  from  him  by  the  adopter 
iu  the  presence  of  the  Prastor  as  his 
son  ;  while  the  father  not  sustaining 
his  claim,  the  son  is  adjudged  by 
the  Preetor  to  the  claimant;  or  the 
son  is  mancipated  according  to  law  to 
the  adoptive  father  upon  his  vin- 
dicatio,hj  the  man  under  whose  power 
becomes  by  a  third  mancipation,  but 
it  is  more  convenient  to  remancipate 
him  to  his  father.  For  children 
other  than  sons,  either  of  the  male  or 
female  sex,  a  single  mancipation  Buffi- 
ces,  and  they  are  remancipated  either 
to  the  natural  father  or  are  mancipa- 
ted according  to  law.  The  same  mode 
is  observed  in  the  provinces  before 
the  presidents  of  the  provinces. 


(e)  See  note  on  sec.  98.  Pliny  Epis.  8.  18.  Gell.5.  19. 
Suet.  Oct.  64.     Cic.  de  fin.  1.  7.     TertuU.  apol.  9. 

"Veteres  circuitus  in  adoptionibus,  quae  per  tres  eraanci- 
l)ationes  et  duas  manumissiones  in  filiis,  aut  per  unani 
eniancipationem  in  ceteris  liberis  fiej-i  solebant,  corrigentes 
sive  tollentes,  censemus,  lice  re  parenti,  qui  liberos  in  potes- 
tate sua  constitutos  in  adoptionem  dare  desiderat  sine  vetere 
observatione   emancipationum    et    maniimissionum,  hoc  ip- 
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sum  actis  intervenientibus  apud  competentem  judicem  mani- 
festare,  prgesente  eo,  qui  adoptatiir,  et  non  contradicente, 
nee  non  eo,  qui  eum  adoptat.  1.  ult.  Cod.  de  adop.  (8.  48.) 


135.  The  child  begotten  by  a  son, 
who  has  been  mancipated  once  or 
twice,  although  it  may  be  bom  after 
the  third  mancipation  of  its  father, 
is  yet  bom  under  the  potestas  of  its 
grandfather,  and  can  therefore  be 
emancipated  by  him  and  given  in 
adoption  ;  but  a  child  begotten  by  a 
son  who  is  fUndergoingy  the  third 
mancipation,  is  not  born  under  the 
potestas  of  his  gi-andfather.  Labeo 
thinks  that  the  child  will  be  born 
under  the  same  mcbncipiwm  as  that 
of  the  father.  We  use  this  law,  that 
so  long  as  the  father  of  the  child  is 
in  maneipiam,  the  right  of  the  child 
is  in  suspense,  and  if  the  father  be 
emancipated  the  child  falls  under 
his  potestas ;  but  if  on  the  other 
hand,  the  father  dies  being  still  in 
mancipium,  the  child  is  born  sui 
jwris:  ...  as  we  have  said 
above,  that  three  mancipations  ope- 
rate in  the  case  of  a  son,  one  sufiSces 
for  a  grandson.  (/) 

Just.  i.  11.  1. 

(f)  The  patria  potestas  was  not  dissolved  as  we  have  seen 
in  the  case  of  the  filius  by  the  first  and  second  mancipation. 
The  child  of  a  son  conceived  between  the  first  and  the  third 
mancipation  fell  under  the  potestas  of  his  grandfather.  But 
if  a  child  was  conceived  after  the  third  mancipation,  the 
patria  potestas  being  then  dissolved,  the  solution  most 
favourable  to  the  child  was  followed  by  the  Sabinian  School. 


135.  Qui  ex  filio  semel  iterumve 
mancipato  couceiDtus  .est,  licet  post 
tertiam  mancipationem  patris  sui 
nascatur,  tamen  in  avi  potestate  est, 
et  ideo  ab  eo  et  emanciiDari  et  in 
adoptionem  dari  potest.  At  is  qui 
ex  eo  filio  conceptus  est  qui  in 
tertia  mancipatione  est,  non  nascitur 
in  avi  potestate.  Set  eum  Labeo 
quidem  existimat  in  ejusdem  man- 
cipio  esse  cujus  et  pater  sit.  TJtimur 
autem  hoc  jure,  ut  quamdiu  pater 
ejus  in  mancipio  sit,  pendeat  jus 
ejus:  et  si  quidem  pater  ejus  ex 
mancipatione  manumissus  erit,  cadit 
in  ejus  potestatem ;  si  vcro  is,  dum 
in  mancipio  sit,  decesserit,  sui  juris 
fit :  ,  .  ut  supra  diximus  quod  in 
filio  faciunt  tres  mancipationes,  hoc 
f  acit  una  mancipatio  in  nepote. 


186.  Mv2ieres,  quamvis  in  manu 
sint  nisi  coemtionem  fecerinf,  potes- 
tate parentis  non  liberantiir.    Hoc 


136 The  women  who 

have  come  in  7nanus  are  not  liberated 
from    the    'potestas  of  their  father. 
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in  Flaminica  Diali  senatus  consulto 
confirmatur,  quo  ex  auctoritate  con- 
silium Maximi  et  Tuberonis  cavetiw, 
i(,t  hajc  quod  ad  sacra  taniitm  videa- 
tur  ill  manu  esse,  quod  vero  ad 
cetera  pei-inde  habeatur,  aique  si 
in  manum  no?;,  convenisset.  Sed 
mulieres  quce  coemtionem  {ecerunt 
per  tnancixiationem  potestate  paren- 
tis liborantur :  nee  interest,  an  in 
viri  sui  manu  si?-ii,  an  extranet; 
quarrmis  hae  solse  loco  filiarum  habe- 
antur  quae  in  viri  manu  sunt.   Qi) 


unless  they  have  concluded  a  Coemf- 
tio.  This  is  confirmed  by  a  sena- 
tus-eonsultum,  relating  to  the  Flam- 
inica Dialis  ([/)  by  which  on  the  axitho- 
rity  of  Maximus  and  Tubero  it  was 
determined  that  the  Flaminica  is  in 
manus  with  reference  to  the  Sacra 
only,  but  beyond  this,  she  is  re- 
garded just  as  if  she  had  not  come 
into  manus.  But  women  who  have 
concluded  a  Coenvptio  become  by 
mancipatio  freed  from  the  'potestas; 
and  it  makes  little  difference  whether 
they  stand  in  the  manus  of  their 
husbands  or  in  that  of  a  third  party, 
although  only  those  standing  in  the 
manus  of  their  husbands,  are  con- 
sidered as  daughters. 


((/)  "  Flaminica  Dialis  "  is  the  distinctive  appellation  of 
the  wife  of  the  Flamen  Dialis.  She  had  various  religious 
ceremonies  to  perform  in  conjunction  with  her  husband. 
One  special  duty  devolved  upon  her,  viz.,  that  of  sacrificing 
a  ram  to  Jupiter  on  each  of  the  nundinse.  She  could  not  be 
divorced  ;  and  when  she  died  the  Dialis  could  not  marry- 
again,  but  was  compelled  to  resign  his  office.  See  Aul. 
Gell.  X.  sec.  15 ;  Varro  de  L.L.  vii.  44.  Article  "  Flamen," 
Smith's  Diet.  Gr.  and  Rom.  Antiq. 

(h)  Huschke  restores  this  paragraph  as  follows  :  "  Mulier 
eo,  quod  in  manum  convenit,  nisi  coemptionem  fecerit,  non 
utique  de  patris  potestate  exit ;  nam  de  flaminica  Diali  lege 
Asinia  Antistia  ex  auctoritate  Cornelii  Maximi  et  Tuberoni.s 
cautum  est,  ut  hsec  quod  ad  sacra  tantum  videatur  in 
manu  esse,  quod  vero  ad  cetera  perinde  habeatur, 
atque  si  in  manum  non  convenisset.  Ege  vero  mulieres 
quae  in  manum  conveniunt  per  coemptionem,  potestate 
parentis  liberantur;  nee  interest,  an  in  viri  sui  manu  sint  an 
extranei,  quamvis  hai  solse  loco  filiarum  habeantur,  quae  in 
viri  manu  sunt."     Huschke  gives  tiie  reason  for  his  reading 
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as  follows  :  "  In  restitutione  iiiaxime  rationem  habui  Tacit. 
A.  4.  16.  ad  a.  24.  cujus  coss.  fuerunt  C.  Asinius  Pollio  et 
C.  Antistius  Vetus." 


137.     .     .     .     remancipatione  de-  137 by  remancipation 

sinunt  in  manu  esse,  et  cum  ex  re-  they  cease  to  be  in  manus  and 
mancipatinne  manumissce  fnevirxt,  sui  become  sui  juris  as  soon  as  they  are 
juris  efficiuntur      ....      nihilo       manumitted      after      remancipation 

magis  25otest  cogere,  quam  filia  pa- (the  wife  who  stands 

trem.  Set  filia  quidem  nuUo  modo  in  the  manus  of  her  husband,  and 
patrem  poiesi  cogere,  etiamsi  adop-  who  wishes  to  be  remaucipated  by 
tiva  sit :  hsec  autem  virum  repudio  him,)  has,  as  little  power  to  compel 
missoproindecompellerepoiesi,  atque  him  thereto  as  the  daughter  the 
si  ei  uunquam  nupta  fuisset.  (i)  father.    Nor   can    the  daughter   by 

any  means  compel  her  father,  even 
if  she  is  an  adopted  daughter,  but 
the  wife  can  compel  her  husband 
after  repudiation  by  a  bill  of  divorce 
{repudio  misso)  to  dismiss  her  from 
manus  as  if  she  had  never  been 
married  to  him. 


(i)  Huschke  asks  the  question,  Could  a  woman  compel  lier 
husband  to  remancipate  her  from  the  manus?  Blume  has 
been  able  to  distinguish  for  certain  in  two  lines  only  the 
letters  composing  the  words  "velita  ;"  but  after  this  the  fol- 
lowing is  legible:  "Nihilo  magis  potest  cogere,  quam  filia 
patrem,  etc."  Huschke  says  that  the  reading  vel  ita  is  cer- 
tainly wrong,  and  gives  the  following  as  his  reading:  "Si 
vero  ipsa,  qua?  in  n^anu  viri  sit,  velit  ab  eo  remancipari  eum 
nihilo  magis  potest  cogere,  quam  filia  patrem."  All  the 
words  to  velit  are  doubtful.  He  thinks  that  Gains  opposes 
the  woman  to  her  father,  who  had  sti])ulated  for  her  reman- 
cipation from  her  husband.  Goeschen  says :  "Gains  illud 
dicere  videtur  ;  mulierem  maritum  cum  quo  coemptionem 
fecerit  non  magis  posse  cogere  ut  eamjuresuo  dimittat, 
quam  filia  patrem,"  and  in  his  latter  edition  of  Gains, 
Huschke  reads:  "  ea  vero,  quai  cum  viro  suo  coemplionem 
facit  si  velit  ab  eo,  etc." 

The  marital  power  could  be  dissolved  during  the  marriage; 


r^.j 
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and  probably  in  the  same  manner  and  for  the  same  causes  as 
the  patria  potestas,  because  the  woman,  being  in  manu,  was 
to  her  husband  in  the  place  of  a  child,  in  loco  jilics.  Strictly, 
the  woman  being  placed  in  the  position  of  a  daughter,  could 
not  compel  her  husband  to  emancipate  her,  but  she  could  ob- 
tain the  same  result  by  means  of  repudiation.  In  the  I33rd 
section  we  have  seen  that  in  certain  cases  the  father  was 
obliged  to  emancipate  his  children. 


138.  li  qui  in  causa  mancipii  sunt, 
quia  servorum  loco  habentur,  viu- 
dicfca,  censu,  testamento  manumissi 
sui  juris  fiunt.  (j) 


138.  Those  who  are  placed  under 
niancipium,  being  considered  as 
slaves,  become  sn/i  juris,  when  they 
are  enfranchised  by  the  vindieta,  by 
the  census,  or  by  testament. 


(j)  A  person  could  be  freed  from  the  mancipium  in  the  same 
manner  as  a  slave  was  liberated  from  the  power  of  his  master, 
potestas  dominica  with  these  modifications,  that  the  lex  ^lia 
Sentia  was  not  applicable,  and  that  the  mancipium  could 
be  terminated  by  the  census,  even  against  the  wish  of  those 
who  exercised  it,  unless  the  person  were  given  in  mancipio  by 
\\\e  \)^iev '■^ ut  sihi  remancipatur"  or  "ex  noxali  causa."  See 
ss.  17.  et  seq.;  sec.  123.  140.;  ii.  160,  iii.  114. 


139.  Nee  tamen  in  hoc  casu  lex 
-3]]ia  Sentia  locum  habet.  Itaque 
nihil  requirimus,  cujus  setatis  sit  is 
qui  mauumittit,  etqui  manumittitur; 
ac  ne  illad  quidem,  an  patronum  cre- 
ditoremve  mamimissor  habcat.  Ac 
ne  numerus  quidem  legis  Fu?-ia3  Ca- 
ninise  finitus  in  his  personis  locum 
habet.  (fc) 


139.  However,  the  lex  ^Ha  Sen- 
tia is  not  applicable  to  them.  Conse- 
quently we  do  not  enquire  the  age 
of  the  manumittor  nor  of  the  manu- 
mitted, nor  further  if  the  manumittor 
have  a  patron  or  a  creditor.  And 
the  limit  of  number  imposed  by  the 
lex  Furia  Caninia  is  not  t.aken  into 
consideration  as  regards  these  per- 
sons. 


(k)  Persons  in  mancipium,  not  being  things,  as  mere 
slaves,  could  not  be  considered  as  pledged  to  the  creditors 
of  those  who  exercised  the  potestas  over  them.     This  is  the 
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reason  why  neither  the  lex  ^lia  Sentia,  nor  the  lex  Caninia 
was  considererl  as  applicable  to  such  persons.  The  lex 
iElia  Sentia,  it  will  be  remembered,  amongst  other  pro- 
visions, made  void  the  manumission  of  a  slave  intended  as  a 
fraud  upon  the  creditors.  The  lex  Fusia  Caninia,  passed 
previously  to  the  lex  ^lia  Sentia,  was  intended  also  to  pre- 
vent such  frauds  The  two  laws  stood  in  close  connexion,  as 
may  be  seen  by  sees.  46  and  47.  Heineccius  says,  "  Sub 
Aug'usto,  rogante  C.  Caninio  Cons,  a.u.c,  DCCLI.  unde 
dicta  etiam  sit  ea  lex  Fusia  Caninia."  "  Prius  Aue-us- 
tus  lege  Fusia  Caninia  ;  posterius  iEIia  Sentia  preestitit." 
"  Sa?pe  domini  servos  omnes  manumittebant  in  fraudem 
creditorum  :"  Tac.  Ann.  xv.  55.  "  Stepe  servi  a  minoribus, 
quorum  amores  adjuverant,  libertatem  sibi  loco  mercedis 
stipulabantur.  Cujus  rei  exempla  multa  in  scenam  produ- 
cunt  Terentius  et  Plautus."  Hein.  Ins.  Jur.  Rom.  i.  1.6. 
sees.  2.3.     Schulting  Caii  Inst.  1.  tit.  ii.  note  1. 


140.  Quin  etiam  invito  quoque  eo 
cnjus  iu  inancipio  sunt  censu  liberta- 
tem consequi  possuut,  excepto  eo 
qnem  pater  ea  lege  mancipio  cleditj 
ut  sibi  reniancipetur :  nam  quodam- 
modo  tunc  pater  potestatem  propriam 
reservare  sibi  videtur  eo  ipso,  quod 
mancipio  recipit.  Ac  ne  is  quidem 
dicitui-  invito  eo  cujus  iu  mancipio  est 
censu  libertatem  consequi,  quem  pa- 
ter ex  noxali  causa  (?)  mancipio  dedit, 
velut  qui  furti  ejus  nomine  damnatus 
est,  et  eum  mancipio  actori  dedit ; 
nam  hunc  actor  pro  pecunia  habet.  («i) 


140.  Moreover,  those  vrho  are  sub- 
mitted to  the  mancipium  may  be 
freed  by  means  of  the  census,  in 
spite  of  those  in  whose  mancipium 
they  stand,  with  the  exception  of 
the  case  where  the  father  has  given 
his  son  in  mancipium,  that  he  may 
be  reconveyed  to  him.  For  the  father 
seems  then,  in  some  sort,  to  reserve 
his  own  potestas  in  that  very  thing, 
that  he  receives  his  son  in  mancifium. 
Also,  the  son  cannot  attain  freedom 
by  means  of  the  census  iu  opposition 
to  the  will  of  him  in  whoso  mancipium 
he  stands,  when  the  father  ex 
noxali  causa  has  given  him  iu  man- 
cifium  to  the  party  complaining; 
if  for  example,  the  father  has 
been  condemned  for  the  theft  of  his 
son  and  has  given  him  in  mancipium 
to  the  complainant ;  for  then  the  com- 
plainant has  the  son  as  a  recompense. 


(/)  Actio  noxalis.    Noxal  actions  were  established  either  by 
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the  laws  or  by  the  edict  of  the  Pr?etor.  For  theft,  by  the  law 
of  the  Twelve  Tables,  for  wrongful  damage,  by  the  lex 
Aqiiilia,  and  by  the  edict  of  the  Prgetor,  for  injuries  and 
robbery  wdth  violence.  Sees.  3  and  7.  Inst.  Just,  de  noxal. 
act.  (iv.  8.) 

(w)  Pecnnia.  "  Je  traduirais  volontiers  le  mot  pecunia," 
says  Domenget,  "  par  celui  de  condamnation  et  dirais  :  tient 
lieu  de  condamnation  au  demandeur."  Bechaus  renders  it : 
"Diesen  hat  namlich  der  Klager  an  Geldes  Statt."  For  the 
Actor  or  Plaintiff  has  him  instead  of  monev. 


141.  In  summa  admonendi  suraus, 
adversus  eos  quos  in  mancipio  habe- 
mus,  nihil  nobis  contumeliose  facere 
,^1^  licere:    aZioquin  injuriarum  actione 

tenehimuT.  Ac  ne  diu  quidem  in  eo 
jure  detinentur  homines,  set  plerum- 
que  hoc  fit  dicis  gratia  uno  momento ; 
nisi  scilicet  ex  noxali  causa  mancipa- 
rentur.    (n) 


141.  In  conclusion  we  must  ob- 
serve, that  we  dare  not  act  injuri- 
ously against  those  whom  we  have 
in  our  manci-pium,  otherwise  we  be- 
come liable  to  au  action  for  injury. 
And  no  one  is  held  long  under 
this  legal  position,  but  generally  it 
occurs  for  the  sake  of  form,  only  for 
a  moment,  unless  indeed  parties  have 
been  mancipated  ex  noxali  causa. 


(n)  At  the  time  of  Gains  the  children  of  those  persons 
who  were  in  mancipium,  were  reduced  provisionally  to  the 
same  condition  as  their  natural  father,  if  they  had  been 
conceived  and  born  after  he  was  in  mancipium,  and  after 
his  third  mancipation.  In  the  case  of  a  child  conceived 
after  the  third  mancipation,  his  position  was  (»ne  of  suspense. 
If  he  were  born  after  the  emancipation  of  his  father,  he  fell 
under  his  potestas;  if  the  father  died  in  mancipium,  the 
child  was  then  born  sui  juris.  In  the  time  of  Labeo  the 
child  appears  to  have  remained  in  the  potestas  of  the  eman- 
cipator.    See  Gai.  l.sec.  135. 


142.  Transeamus  nunc  ad  aliam 
divisionem.  Nam  ex  his  pei-sonis, 
qure  ncque  in  potestate  ncque  in 
manu  neque  mancipio  sunt,  quoedam 


112.  Let  us  now  pass  on  to  another 
division.  For  of  those  persons  who 
are  neither  under  the  fotestas,  nor  in 
mamis  nor  in  mancipiuyn,  some  are 
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vel'in  tutela  sunt  vel  in  curatione,  under  a  tutor,  some  are  iinder  a  cura- 

qusedam  neutro  jure  tenentur.     Vi-  tor,  some  in  neither  of  these  legal  con- 

deamus  igitur  qu£8  in  tutela  vel  in  ditions.    Let  us  therefore  notice  those 

curatione    sint ;     ita  enim  intellige-  who  are  under  a  tutor,  and  those  who 

mus  ceteras 'personas    quae    neutro  are  under  a  curator ;  for  we  shall  thus 

jure  tenentur.    (o)  ascertain  who  those  persons  are  who 

are  subject  to  neither. 

JrsT.  i.  13.  pr. 

(o)  Gains  now  passes  to  another  division  of  the  "jus  quod 
ad  personas  pertinet"  which  occupies  the  remainder  of  the 
first  book.     Hitherto  he  has  discussed  the  following  topics  : 

I.  Omnes  homines  aut  liberi  sunt  ant  servi. 

II.  Queedam  personae  sui  juris  sunt,  quaedam  alieno  juri 
subjectse. 

And  now  he  comes  to  the  concluding  topic  of  the  jus 
personarum  ; 

III.  Qusedam  personas  vel  in  tutela  sunt  vel  in  curatione, 
quicdam  neutro  jure  tenentur. 

For  Justinian's  definition  of  liberty  and  slavery  see  Inst, 
lib.  i.  tit.  iii.  ss.  1,  2. 


143.  Ac  prius  dispiciamus  de  his  143.  And    first    let     us    treat    of 

quae  in  tutela  sunt.  (23)  persons  under  tutorship. 

Just.  i.  13.  pr. 

(p)  The  Romans  had  no  single  expression  by  which  to 
denote  what  we  term  "  Guardianship,"  and  what  the  Ger- 
mans call  "  Vormundshaft."  They  employed  two  words, 
namely,  tutela  and  cura.  They  had  two  kinds  or  species  of 
guardianship,  but  no  name  to  express  the  genus.  It  is 
singular  that,  rich  as  the  Romans  were  in  technical  ex- 
pressions, and  possessing  as  they  did  a  name  for  each  of 
the  species  referred  to,  they  had  no  term  to  denote  the  genus 
to  which  each  belonged.  The  title  in  the  Digest  has  for 
its  rubric  "  De  tutoribus  et  curatoribus."  Dig.  1.  xxvi.  tit. 
V.     And  in  the  Codex  we  very  frequently  find    the  terms 
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"tutor  et  curator"  and  "  tutela  et  cura"  combined.  Guar- 
dianship may  be  defined  as  that  authority  over  the  person 
of  a  homo  sui  juris  which  the  law  provided  for  the  purpose 
of  his  protection.  "  Tutela  est  vis  ac  potestas  in  capite 
libero  ad  tuendum  euni,  qui  propter  setatem  suam  sponte  se 
defendere  nequit,  jure  civili  data  ac  permissa."  Such  is 
the  famous  definition  of  Servius,  as  quoted  by  Paulus,  1.  1. 
pr.  Dig.  de  tutelis  (26.  1). 

There  were  the  following  distinctions  between  the  patria 
potestas  and  the  tutela :  the  former  was  a  jus  possessed  and 
exercised  for  the  advantage  of  the  pater-familias  ;  the  latter 
on  the  contrary  was  one  to  be  used  entirely  in  the  interest 
of  the  pupillus  or  ward.  A  man  under  the  potestas  was  a 
homo  alieni  juris,  he  possessed  nothing  that  he  could  call 
his  own,  and  had  therefore  nothing  to  lose.  It  was  quite 
the  reverse  in  the  case  of  the  tutela  and  the  cura.  A  man 
did  not  cease  to  be  a  homo  sui  juris  when  he  was  placed 
under  the  protection  of  a  tutor  or  a  curator. 

The  fundamental  idea  is  the  same  both  in  regard  to  the 
tutela  and  the  cura.  But  the  tutor  was  appointed  for  a 
person  who  had  not  a  full  personality,  and  the  auctoritas 
tutoris  was  required  to  complement  this  defect  in  the  per- 
sona of  the  ward,  so  that  without  its  exercise  there  could  be 
no  full  and  complete  personality.  The  curator  had  not 
this  auctoritas,  but  his  consent  was  required  to  render  valid 
the  acts  of  his  ward.  Thus  it  is  said,  "Tutor  auctor  fit; 
Curator  consentiam  tantummodo  facit." 

The  old  Romans  believed  that  it  was  only  the  man  fit  to 
bear  a  weapon  of  war  that  was  a  perfect  man ;  and  hence 
they  placed  chiklren  and  women  under  the  protection    of 
tutors.  This  defect  of  age.  and  of  strength  arising  from  sex, 
gave  rise  to  tutorship  of  two  kinds  : 

I.  The  Tutela  impuberum. 

II.  The  Tutela  muliebris. 

To  these  may  be  added,  as  a  distinct  species  of  guardianship, 

III.  Curatio. 

The  Curator  was  given  to  persons  who  needed  simply 
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assistance.  The  State  appointed  a  person  to  act  as  curator 
for  those  persons  who,  from  some  cause  or  other,  were 
unable  properly  to  manage  their  own  affairs.  One  important 
distinction  in  Roman  Law  on  which  stress  should  be  laid  is 
that  between  the  auctoritas  tutoris  and  the  consensus  curat- 
oris.  Curators  were  appointed  under  certain  circumstances  to 
i7npuheres,'puheres  minores, furiosi,  -prodigi,  and,  at  their  own 
request,  to  invalid  persons.  "Personale  munus  est  tutela, 
cura  adulti,  furiosive,  item  prodigi,  muti,  etiam  ventris, 
etc."  L.  1.  s.  4.  Dig.  de  muneribus  et.  honor.  (50  4.) 

The  tutela  impuherum.  Every  impubes  who  was  sui 
juris  was  entitled  to  receive  a  tutor  in  order  to  complete  his 
legal  persona.  Such  was  the  idea  in  the  earliest  period  of 
the  Roman  State.  Hence  we  find  in  the  Leges  XII  Tabu- 
larum  a  fragment  "Delegitima  agnatorum  tutela."  Again 
^^ super  pecunia  tutelave  suce  ret."  In  which  case  Paulus  says 
"Tutor  separatim  sine  pecunia  dari  non  potest,"  1.  53.  Eig. 
de  verb.  sig.  (50.  16.)  Referring  to  these  laws  Gains  says,  i. 
s.  155,  "Quibus  testamento  quidem  tutor  datus  non  sit,  iis 
ex  lege  XII  agnati  sunt  tutores,  quivocantur  legitimi.  See 
also  Just.  1.  15.  pr. 

In   the   earliest  period  of  the  Roman  Law  there  were  two 
grounds  upon  which  the  tutela  might  be  based — upon  Tes- 
tament, and  upon  Lex.      The  general  maxim  was  "  Ubi 
successionis  emolumentum,  ibi  et  iutelse  onus  esse  debet." 
Just.  i.  17. 

Again,  Ulpianus  says  "Legitimi  tutores  sunt  qui  ex  lego 
aliqua  descendunt ;  per  eminentiam  autem  legitimi  dicuntur 
qui  ex  lege  duodecimtabularum  introducuntur,  sen  propalara 
quales  sunt  agnati,  sen  per  consequentiam,  quales  sunt 
patroni."  Ulp.  Frag.  xi.  sec.  3.  In  the  sixth  century 
of  the  State  there  arose  the  delation  of  a  Tutor  by  the 
authority  of  the  magistrate. 

The  law  of  the  Twelve  Tables,  to  which  special  reference 
is  so  frequently  made,  is  :  "  Uti  legassit  super  pecunia  tute- 
lave suae  rei,  ita  jus  esto."  That  is  to  say,  "As  any  one  has 
devised  in  regard  to  his  property,  or  the  tutela  of  his  children, 
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so  shall  it  be,"  Cicero,  referring  to  this  law,  says  "  Pater- 
familias uti  super  familia  pecuniaque  sua  legaverit,  ita  jus 
esto."     De  Invent,  ii.  50.  sec.  148. 

This  testamentary  tutela  had  two  peculiarities.  First, 
the  pater-familias  alone  could  name  a  tutor  in  his  will  for 
his  impubes  child.  Not  the  father  simply  as  such.  It  was 
a  prerogative  belonging  to  the  pater-familias  and  must  be 
exercised  by  him  in  a  regular  testament,  and  not  in  a 
codicil,  unless  the  codicil  were  confirmed  and  attested  with 
testamentary  solemnities.  "Testamento  quoque  nominatim 
tutores  dati  confirmantur  eadem  lege  duodecim  tabularum 
his  verbis  uti  legassit  super  (familia)  pecunia  tutelave  suce 
rei,  ita  jus  esto;  qui  tutores  dativi  appellantur,"  Ulp.  xi. 
s.  14.  Then  again  the  person  appointed  as  testamentary 
tutor  must  have  what  is  termed  the  testamenti  factio  passiva, 
i.  e.  he  must  be  a  fit  person,  not  only  in  a  moral  sense,  but 
he  must  possess  due  legal  qualifications.  "Testamento 
tutores  dari  possunt  hi  cum  quibus  testamenti  faciendi  jus 
est,  prseter  Latinum  Junianum;  nam  Latinus  habet  quidem 
testamenti  factionem,  sed  tamen  tutor  dari  non  potest;  id 
enim  lex  Junia  prohibet."     Ulp.  xi.  sec.  16. 

The  tutor  thus  appointed  by  will  was  named  in  verbis 
conceptis,  that  is,  with  select  and  solemn  words.  As  for 
example,  "  Sempronius  liberis  meis  tutor  esto ;"  or  as  Gains 
says,  "  Lucium  Titium  liberis  meis  tutorem  do."  Again  : 
"  Liberis  meis  vel  uxori  mese  Titius  Tutor  esto."  Gai.i.  s.  149. 
The  wife  might  be  permitted  to  exercise  a  certain  choice ; 
"  Titise  uxori  meae  tutoris  optionem  do ;"  or  in  a  more  limited 
sense,  "  Titise  uxori  meee  tutoris  optionem  dumtaxat  semel 
do,  aut  dumtaxat  bis  do."  Gai.  i.  sec.  150, 152.  Just  as  in  the 
institution  of  an  heir,  or  the  bequest  of  a  legacy,  there  must 
be  a  solemn  or  imperative  form  of  words.  This  was 
testamentary  tutorship  in  the  purest  form.  In  later  times 
the  preetor,  after  causce  cognitio,  allowed  an  imperfect  testa- 
mentary tutor  to  be  appointed.  It  was  rather  a  nominatio 
tlian  a  datio,  and  the  technical  name  for  such  a  tutor  was 
"  tutor  confirmandus." 
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When  there  was  no  testamentary  tutor,  and  no  tutor  con- 
firmandus,  the  tutela  legitima  came  into  operation. 
Of  this,  three  kinds  should  be  distinguished.  The 
person  for  whom  it  miglit  be  necessary  to  appoint  a 
tutor  might  be  either  an  ingenuus,  a  libertus,  or  an 
emancipatus.  When  the  person  for  whom  a  tutor  was 
to  be  appointed  was  an  "  ingenuus  non  manumis- 
sus,"  then  the  law  of  the  Twelve  Tables  provided  that  his 
proximate  agnates  should  have  the  tutela.  "  Si  intestato 
moritur  cui  suus  heres  nee  escit,  adgnatus  proximus  familiam 
habeto."  If  there  were  no  agnates  to  take  the  tutela  legi- 
tima, it  fell  to  the  gentiles  of  his  family,  for  "  Si  agnatus  nee 
escit,  gentiles  familiam  nancitor,"  said  also  the  law  of  the 
Twelve  Tables.  Cicero,  referring  to  both  successions,  says, 
"  Si  pater-familias  intestato  moritur,  familia  pecuniaque 
ejus  agnatorum  gentiliumque  esto."  De  Invent,  ii.  50. 
sec.  148.  The  jus  gentilicium  subsequently  ceased,  and  in 
the  time  of  the  classical  jurists  the  tutela  legitima  of  an 
ingenuus  could  only  be  exercised  by  the  agnates.  Such 
was  the  law  until  Justinian  published  his  Novella  118,  in 
which  he  decreed  that  the  cognates  should  be  put  in  the 
place  of  the  agnates.  "  Sancimus  enim  ....  neque 
ulla  differentia  neque  hac  in  parte  ex  jure  agnationis  aut 
cognationis  introducatur,  sed  omnibus  similiter  ad  tutelam 
vocentur,  etc."     Nov.  118.  c.  5. 

In  the  case  of  the  impuhes  libertus,  the  patronus  came  in 
the  place  of  the  agnates,  an  appointment  derived  from  the 
ancient  law.  Not  that  the  patron  was  named  in  verbis  in 
the  laws  of  the  Twelve  Tables  ;  but  it  was  held  upon  inter- 
pretations to  be  the  proper  appointment,  the  jurists  saying 
that  such  a  succession  was  in  accordance  with  the  mind  and 
spirit  of  the  Decemviri.  See  Gains  i.  165.  Ulp.  xi.  3. 
The  latter  great  jurist,  in  his  book  xxxviii.  ad  Sabi- 
num,  says  "Tutela  legitima  quee  patronis  defertur  e  lege 
duodecim  tabularum,  non  quidem  specialiter  vel  nom- 
inatim  delata  est,  sed  per  consequentias  hereditatum  quae 
ex   ipsa    lege    patronis    datse    sunt."       1.  3.  pr.  Dig.   de 
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leg"it  tutor.  (26.  4.)  When  tlie  impiihes  lihertus  belonged 
to  the  Latini  Jiiniani,  then  by  the  lex  Junia  Norbana  he  was 
placed  under  the  tutela  of  the  person  who  had  the  nudum 
jus  Quiritium.  This  person  might  be  the  manumissor  or  a 
third  person.  It  was  not  necessarily  the  manumissor,  but 
the  dominus,  whoever  he  might  chance  to  be.  Gai.  1.  s.  167. 
Ulp.xi.  19. 

The  third  case  to  be  mentioned  is  when  the  impubes  is  an 
emancipalus.  It  must  be  remembered  that  emancipation 
was  only  possible  when  the  child  was  sold  and  mancipated  ; 
and  further, that  the  mancipated  son  was  regarded  as  in  servi 
loco.  With  the  purchaser,  however,  there  was  always  a 
pacta  fiducia  binding  him  to  manumit.  It  was  made  either 
de  manumittendo  or  remancipiendo.  This  manumissor  was 
said  to  be  in  patroni  loco ;  it  was  a  kind  of  quasi-patron 
right  that  he  possessed,  which  upon  h^s  decease  survived  to 
his  agnates.  This  tutela  was  called  in  technical  language 
the  "tutela  fiduciaria,"  and  the  manumissor  was  called  the 
"  tutor  fiduciarius."  The  father  himself  might  become  in  this 
way  the  tutor  legitimus ;  in  which  case,  after  his  death, 
the  agnatic  sons  would  exercise  the  same  right  as 
their  father,  not  however,  qiia  pater,  but  qua  manumissor. 
In  the  time  of  Justinian  there  was  no  longer  any  mancipa- 
tio  nor  any  emancipation,  but  Justinian  ordained  that,  in 
every  case  when  these  forms  might  have  been  properly  em- 
ployed, it  should  be  regarded  as  if  the  emancipation  had  ac- 
tually taken  place.  There  could  no  longer  be  the  manu- 
mission of  an  extraneus,  but  the  tutela  of  the  father  and  the 
children  of  the  father  still  remained,  so  that  the  father  had  the 
tutela  legitima  as  parens  manumissor  and  his  agnate  sons 
the  tutela  fiduciaria,  not  as  brothers  to  the  pupillus,  but  as 
agnates  to  the  father.  It  is  said  that  a  change  Mas  made  in 
the  law  by  the  Novella  cited,  and  that  the  tutela  in  this  case 
also  passed  to  the  cognates.  It  is  quite  true,  as  we  have 
seen,  that  the  next  cognate  obtained  the  tutela  of  an 
impuhes  ingenuus;  but  it  is  to  be  observed  that  a  lex  generalis 
posterior  does  not  annul  or  repeal  a  lex  specialis prior.     The 
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llStli  Novella  gave  the  cognates  the  tutela  in  the  place  of 
the  agnates  ;  but  when,  as  in  this  case,  the  tutela  was  special, 
we  may  safely  affirm  that  it  was  not  affected  by  the  passing 
of  that  imperial  enactment. 

When  in  ancient  times  there  could  be  no  tutela  testa- 
mentaria  nor  legltima,  there  was  no  help  for  the  impuhes, 
and  he  was  handed  over  to  the  propinqui  who  had  no  legal 
power  to  protect  his  person  or  to  guard  his  interests.  This 
gave  ri^e  to  the  passing  of  the  law  known  as  the  lex  Atilia. 
This  law  empowered  the  Praetor  urbanusand  the  major  part 
of  the  Tribunes  of  the  Plebs  to  appoint  a  guardian  in  the 
city  of  Rome.  A  tutor  under  similar  circumstances  was 
permitted  to  be  appointed  in  the  Provinces  by  the  Proesides 
under  the  provisions  of  the  law  known  as  the  lex  Julia  et 
Titia.  When  the  lex  Atilia  was  passed  we  have  no  certain 
mode  of  determining.  In  the  year  1640  there  was  found  in 
Calabria  a  bronze  table  which  is  now  preserved  in  Vienna.  It 
contains  the  senatus-consultum  "  de  bacchanalibus,"  passed 
A.  u.  c.  568.  From  the  contents  of  this  relic  of  antiquity 
we  know  that  the  law  had  then  been  passed.  Livy  also 
refers  to  this  law,  and  he  is  the  only  classical  writer  who 
does  so.  In  his  thirty-ninth  book,  (c.  9.)  Hispala  Fecinia 
is  said  "  post  patroni  mortem,  quia  in  nullius  manu  esset, 
tutorem  a  tribunis  et  Prcetore  petiisse."  See  Hein. 
p.  168.  s.  10.  Puchta  vol.  1.  p.  301.  note  t.  Spangenberg 
monum.  legalia  p.  5.  7. 

Ulpianus  refers  to  this  law  in  the  following  words ;  "Lex 
Atilia  jubet  mulieribus  pupillisve  non  habentibus  tutores 
dari  a  prsetore  et  majore  parte  tribunorum  plebis,  quos 
tutores  Atilianos  appellamus.  Sed  quia  lex  Atilia  Romse  tan- 
tumlocum  habet,  lege  Julia  et  Titia  prospectum  est,  ut  in  pro- 
vinciis  quoque  similiter  a  praesidibus  earum  dentur  tutores." 
Tit.xi.s.  18.  Gai.  i.  185,  186,  187.  pr.  sec.  1.  2.  Just,  de  Atil. 
tut.  (1.  20.)  Theophilus  1.  20.  Cic.  in  Ver.  ii.  156.  Gai.  i. 
57.  Just.  1.  15.  pr.  s.  2.  1.  1.  pr.,  1.  5.  pr.  Dig.  de  legit, 
tut.  (26.  4.)  Nov.  118.  For  remarks  on  the  Tutela 
muliebris,  see  p.  153. 
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144.  Permissum  est  itaque  parent- 
ibus  libcris  quos  in  potestate  sua 
habent  testamento  tutores  darej 
masculini  quidem  sesus  impubcribus 
iumtaxat,  feminini  autem  tarn  inpuhe- 
ribus  quain,  nuiilibus.  Veteres  euim 
voluerunt  feminas,  etiamsi  per/ectse 
setatis  sint,  propter^animi  levitatem 
in  tutela  esse,  (q) 


144.  Parents  may  give  tatora  by 
testament,  to  such,  of  their  children 
as  are  under  their  fotestas,  to 
children  of  the  male  sex  being  mi- 
nors, to  those  of  the  female  sex  not 
only  as  minors  but  after  they  have 
attained  their  majority ;  for  our  an- 
cestors have  determined  that  women, 
even  when  they  have  attained  their 
majority,  should,  from  their  want  of 
firmness  of  character,  be  placed  under 
tutors. 


Just.  i.  13.  3. 

(q)  Masculini  quidem  sexus  impuheribus 

veteres  enim  voluerunt  feminas,  etc.  In  the  small  gap  stands, 
as  Husclike  tliinks,  '■quocanV  pwp.=qui  vocantur  pupilli, 
M'ith  which,  at  least,  agree  the  only  really  legible  marks  of 
the  original  MS,  After  the  word  impuherihus,  an  entire 
line  is  wanting,  viz  :  feminini  vero  sexus  tam  puberibus  quam 
impuberibus.  What  Gains  subsequently  says  confirms  this 
reading,  (sec.  i.l68. 184)  for  he  often  speaks  of  the  pupilli  in 
referring  to  women,  and  therefore,  according  to  his 
custom,  he  was  likely  to  have  explained  this  subject  in  a 
previous  place, 


145.  Itaque  si  quis  filio  filieeque 
testamento  tutorem  dederit,  et  ambo 
ad  pubertatcm  pervcnerint,  filius 
quidem  desinit  habere  tutorem,  filia 
vero  nihilominus  in  tutela  permanet : 
tantum  enim  ex  \ege  Julia  et  Papia 
Poppaea  jure  liberorum  a  tutela  li- 
berantur  feminse.  Loquimur  autem 
exceptis  Virginibus  Vestalibus  qua  3 
etiam  veteres  in  honorem  sacerdotii 
liberas  esse  voluerunt :  itaque  etiam 
lege  Xn  tabularum  cautum  est. 


145.  Therefore  if  a  tutor  has  been 
given  by  will  to  a  son  and  daughter, 
and  they  have  both  attained  their 
majority,  the  son  indeed  ceases  to  be 
under  the  tutor,  but  the  daughter 
nevertheless  remains  under  tutelage ; 
for  women  are  liberated  from  tute- 
lage only  by  the  jus  liberorum, 
according  to  the  lex  Julia  et  Papia 
PoppcBa.  We  except  from  these 
remarks  t]\e  vestal  virgins,  whom  the 
ancients,  in  honour  of  their  priestly 
office,  willed  to  be  free ;  and  this  is 
also  provided  by  the  law  of  the 
Twelve  Tables. 
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146.  Nepotibus  autem  neptibusque 
ita  demum  possumus  teBtamento  tu- 
tores  dare,  si  poet  mortem  nostram 
in  patris  sui  potestatem  jure  recasuri 
non  sint.  (r)  Itaque  si  filius  meus  mor- 
tis mesB  tempore  in  potestate  mea  sit 
nepotes  quos  ex  eo  haheo  non  poierint 
ex  tesiamento  meo  habere  tutorem, 
quamvis  in  potestate  mea  fuerint: 
scilicet  quia  mortuo  me  in  patris  sui 
potestate  futuri  sunt. 


146.  We  can  also  give  tutors  by 
testament  to  grandsons  and  grand- 
daugliters,  when  after  our  death 
they  do  not  legally  fall  under  the 
potestas  of  their  father.  There- 
fore if  my  son  is  in  my  'potostas 
at  the  time  of  my  death,  my  grand- 
children by  that  son  cannot  have 
a  tutor  appointed  them  by  my  will, 
although  they  were  under  my  po- 
testas,  because  at  my  decease,  they 
will  be  under  the  'potestas  of  their 
father. 


Just.  i.  13.  3. 

(r)  Sipost  mortem  nostram  in  patris  sui  potestatem  jure  re- 
casuri non  sint.  Here  Jwre  has  arisen,  without  doubt,  from 
the  doubling  of  the  three  strokes  of  the  ^^I'eceding-  m  and 
the  following  re  (casuri),  and  is  therefore  to  be  expunged. 
It  is  not  in  the  Institutes,  nor  was  it  ever  thus  employed  by 
the  Roman  jurists.     Huschke  Kritik,  in  loco. 


147.  Cum  tamen  in  compluribus 
aliis  causis  postumi  pro  jam  natis 
habeantur,  efc  in  hac  causa  placuit 
non  minus  postumis,  quam  jam  natis 
testamento  tutores  dari  posse:  si 
modo  in  ea  causa  sint,  ut  si  vivis 
nobis  nascantur,  in  potestate  nostra 
fiant.  Hos  etiaui  heredes  instituere 
possumus,  cum  extraneos  postumos 
heredes  instituere  permissum  non 
sit.  (s) 


147.  Posthumous  children,  as  in 
many  other  cases,  are  considered 
as  already  born  before  the  death  of 
their  fathers,  and  tutora  may  be 
given  by  testament  to  posthumous 
children,  as  well  as  to  children 
already  born,  provided  that  the  post- 
humous children  would  come  under 
our  potestas,  if  they  had  been  born 
in  our  life  time.  We  may  also  insti- 
tute them  as  heirs,  though  it  is  not 
permitted  us  to  institute  as  heii-s 
posthumous  children  of  another 
family. 


0 


Jusr.  i.  13.4. 


(s)  We  learn  also  from  Gai.  ii.  130,  that  posthumous 
children  may  be  either  instituted  as  heirs  or  disinherited. 
Posthumous  children  who,  if  they  had  been  born  before  the 
death  of  their  fatlier,  would  have  been  under  bits  jtotestas, 
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were,  in  contemplation  of  law,  considered  as  having  been 
born  at  the  moment  of  their  father's  decease,  when  such 
a  conclusion  would  be  for  their  advantage. 


148.  TJxori  qusB  in  manu  est  pro- 
inde  ac  si  filise,  item  nm-ui  quae  in 
filii  manu  est  proinde  ac  nepti  tutor 
dari  potest. 


149.  Uectissime  autem  tutor  sic 
dari  potest:  lucium  titium  libeeis 
MEis  TuioREM  DO.  Sed  et  si  ita 
scriptum  sit :  liberis  meis  vel  uxoui 
ME.E  TiTius  TUTOR  ESTO,  recte  datus 
intellegitur.  (t) 


148.  A  tutor  can  be  given  to  a 
wife  wlio  is  in  manus  in  the  same 
manner  as  to  a  daughter,  also  to  a 
daughter-in-law  who  is  in  the  manus 
of  your  son,  just  as  to  a  grand- 
daughter. 

149.  A  tutor  can  be  legally  ap- 
pointed in  the  following  terms:  "I 
give  as  a  tutor  to  my  children  Lucius 
Titius"  {Lucium  Titium  Liberis  meis 
Tutorem  do,  lego,  aut  do.)  Moreover, 
if  it  be  thus  written,  "To  my  children, 
or  to  my  wife,  Titius  shall  be  tutor," 
it  is  considered  as  legally  ex- 
pressed. 


(t)  Goeschen,  on  this  section,  observes  that  in  the  MS. 
in  the  place  of  Do  we  find  sed  do  Ig.  aut  do.  Hence,  we 
may  read  "  Do  lego  aut  Do."  Compare  subsequently 
i.  152,  aut  DuMTAXAT  Bis  Do.  Lig.  instead  of  Leg.  is  a 
common  error  in  the  Veronese  MS.  Upon  this  point  com- 
pare ii.  193,  where  Gains,  also  in  matters  of  bequest,  repre- 
sents Do  Lego  as  the  normal  form  of  the  "  legatum  per 
vindicationem,"  and  observes  that  one  might  say  simply 
either  Do  or  Lego.  The  latter  was  not  customary  with  the 
tutoris  datio,  in  which  case  it  was  usual  to  say  Do,  whilst 
in  the  former  case  Lego  was  employed.  Gaius  (ii.  289.)  also 
cites  as  equally  admissible  the  objective  formula  Do,  which 
in  the  passage  cited  is  equivalent  to  the  imperative  Esto. 


150.  In  persona  tamen  uxoris  quae 
in  manu  est  rece/jta  est  etiam  tutoris 
optio,  id  est,  ut  liceat  ei  permittere 
quem  velit  ipsa  tutorem  sibi  optare, 
hoc  mode :  titi.s  uxori  me-e  tutokis 


150.  Yet  as  regards  the  person  of 
a  wife  who  is  in  manus,  the  choice 
of  a  tutoris  permitted  her;  that  is, 
the  husband  may  permit  her  to  choose 
as  a  tutor  for  herself  some  one  whom 
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OPTiONEM  DO.  Quo  casu  licet  uxori 
eligere  tutorem  vel  in  omnes  res  vel 
in  unain  forte  aut  duas. 


she  wisheSj  adopting  the  following 
formula — "I  give  to  my  wife  Titia 
the  choice  of  a  tutor."  In  this 
case  the  wife  can  choose  a  tutor 
either  for  all  her  affairs,  or  possibly 
only  for  one  or  two  of  them. 


151.  Ceterum  aut  plena  optiodatur 


aut  angusta. 


151.  Moreover  the  choice  is  either 
unlimited  (jpUna)  or  restricted  (an- 
gusta). 


152.  Plena  ita  dari  solet  ut  prox- 
ume  supra  diximus.  Angusta  ita 
dari  solet :    iixiiE  uxoKi  me^  dum- 

TAXAT    TDTOHIS    OPTIONEM    SEMEL    DO, 
aut  DUMTAXA.T  BIS  DO. 


152.  The  unlimited  choice  is  gen- 
erally granted  in  the  form  we  have 
indicated  above  j  but  the  limited  is 
usually  thus  given — "I  give  to  my 
wife  Titia  for  once  the  choice  of  a 
tutor,"  or,  "I  give  it  her  for  twice 
only." 


153.  Quae  optiones  plurimum  inter 
se  different.  Nam  quae  plenam  opti- 
onem  habet  potest  semel  et  bis  et  ter 
et  sajpius  tutorem  optare.  Quae  vero 
angusiaiji.  habet  optionem,  si  dum- 
taxat  semel  data  est  optio,  amplius 
quam  semel  optare  uon  potest :  si 
tantum  bis,  amplius  quam  bis  op- 
tandi  facultatem  non  habet.    (w) 


153.  These  two  kinds  of  choice 
difier  very  much  the  one  from  the 
other;  for  the  woman  who  has  un- 
limited choice,  can  choose  a  tutor  two 
or  thi-ee  times,  and  even  oftener;  but 
as  to  the  woman  who  has  a  limited 
choice,  if  ouly  a  single  choice  is 
given,  she  cannot  exercise  it  more 
than  once :  if  she  is  limited  to  two  acts 
of  choice,  she  has  not  the  right  of 
choice  more  than  twice. 


r^ 


(u)  Tutela  muliehi^is.  In  commenting  upon  this  subject 
it  may  be  observed,  in  the  first  place,  that  from  the  earliest 
period  of  Rome  women  were  as  filiis-familias  placed  under 
the  potestas  of  the  father  ;  or  as  matres-familias,  when  the 
marriage  was  accompanied  by  the  coemptio,  were  subjected 
to  the  manus  of  their  husbands.  If,  however,  a  woman  were 
neither  under  the  potestas  of  her  father  nor  in  the  manus 
of  her  husband,  the  universal  rule  was  that  "  propter  animi 
levitatem,"  (Gai.  i.  s.  144.)  she  was  placed  under  the  auctori- 
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tas  of  a  tutor.  This  auctoritas  exercised  by  the  tutor  will 
lielji  to  explain  what  is  to  be  understood  by  the  tutela  mu- 
liebris. 

The  vestal  virgins  were  exempted  from  this  tutelage. 
Plutarch  says  that  in  compensation  for  the  severe  con- 
ditions imposed  upon  them  during  the  period  of  thirty 
years,  to  which  their  vows  extended,  they  had  granted  to 
them,  as  special  privileges,  the  power  to  make  a  testament 
during  the  life-time  of  their  father,  and  the  free  administra- 
tion of  their  own  affairs  without  a  guardian  or  tutor.  Plu- 
tarch Vit.  Num.  cap.  10.  Gai.  i.  145.  Again,  by  the  lex 
Papia  Poppasa  there  was  an  institution  known  as  the  jus 
trium  liberorum,  which  provided  that  if  a  Roman  woman 
had  borne  three  children,  and  if  a  liberta  had  borne  four 
living  children,  she  was  considered  as  no  longer  having 
need  of  a  tutor.  "  Lex  Papia  Poppsea  postea  libertas  quat- 
tuor  liberorum  jure  tutela  patronorum  liberavit."  "  Item 
ingenuse  trium  liberorum  jure  honoratge  eadem  lex  id  jus 
dedit  quod  ipsi  patrono  tribuit."     Ulp.  Frag.  xxix.  ss.  3.  7. 

The  tutela  testamentar'ia  was  greatly  extended  in  the  case 
of  women,  so  that  not  only  was  the  father  permitted  tc 
name  a  tutor  for  his  daughter,  but  the  husband  also  had 
the  right  to  appoint  one  by  will  for  his  wife,  to  act  in  the 
event  of  her  being  left  a  widow.  An  extension  of  the  tutela 
testamentaria  was  made,  as  we  learn  from  the  text,  for  the 
husband  could  give  his  wife  the  tutoris  optio  after  his 
decease  enabling  her  to  choose  a  tutor  once  or  more  for  her- 
self. This  optio  might  be  plena  or  angusta.  When  she  had 
the  plena  tutoris  optio  it  enabled  her,  if  the  tutor  she  had 
chosen  chanced  to  die,  to  select  another,  and  so  on  succes- 
sively during  the  entire  course  of  her  life.  The  tutela  angusta 
enabled  the  w4fe  to  make  a  single  choice,  or  to  choose  twice, 
or  thrice,  according  to  the  strict  terms  of  the  appointment. 
The  husband  said,  "  My  wife  after  my  death  shall  choose 
a  tutor  once,  twice,  or  thrice," — as  the  case  might  be.  After 
she  had  exhausted  her  right  of  choice,  a  tutor  legitimus 
must  be  appointed.  When  there  was  no  tutor  testamentarius 
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the  tutela  legitima  took  ejffect,  in  accordance  with  the  law 
of  the  XII  Tables.  "  At  si  intestato  moritur,  cui  suus  heres 
nee  escit,  adgnatus  proximus  familiam  habeto."  If  there 
were  no  proximus  adgnatus  to  take  the  tutorship,  it  devolved 
upon  the  patronus  and  his  children :  "  libertorum  et  liber- 
tarum  tutela  ad  patronos  liberosque  eorum  pertinet.  Quse 
et  ipsa  tutela  legitima  vocatur."  Inst,  de  leg.  pat.  tut, 
(1.  17)  Gai.  i.  165.  In  the  case  of  emancipated  children, 
the  father  became  the  tutor  legitimus.  "  Si  quis  iilium  aut 
filiam  impuberem  emancipaverit, legitimus  eorum  tutor  erit." 
Instit.  de  leg.  parent,  tut.  (1.  18).  It  was,  liowever,  only  the 
father  that  was  the  tutor;  if  the  children  succeeded  to  his 
tutela,  or  if  an  extraneus  manumissor  obtained  the  tutela, 
it  was  said  to  be  a  tutela  fiduciaria.  "  Qui  liberum  caput 
mancipatuni  sibi  vel  a  parente  vel  a  coemptionatore  manu- 
misit,  per  similitudinem  patroni  tutor  efficitur,  qui  iiducia- 
rius  tutor  appellatur."     Ulp.  Frag.  xi.  s.  5. 

The  "  tutor  legitimus  muliebris,"  and  also  the  "  patronus 
libertse  tutor,"  could,  by  a  cessio  injure,  transfer  the  tutorship 
to  another,  who  was  in  this  case  called  the  cessicius  tutor; 
but  this  tutela  cessicia  was  extinguished  by  the  death  or  the 
capitis  deminutio  of  the  person  ceding  it,  or  reverted  to  him 
if  the  cessicius  tutor  died  or  on  his  part  suffered  a  capitis 
deminutio. 

The  lex  Claudia  altered  all  this.  Before  the  discovery  of 
Gains,  a  passage  relating  to  the  lex  Claudia  was  found  in 
Ulpianus,  which  was  unfortunately  defective.  It  ran  as 
follows :  "  Quantum  ad  agnatos  pertinet,  hodie  cessicia 
tutela  non  procedit,  quoniam  permissum  erat  in  jurecedere 
tutela  feminarum  tantum,  non  etiam  masculorum  ;  femina- 
rum  autem  legitimas  tutelas  lex  Claudia  susx" — (here  the 
termination  of  the  word  was  lost)  "  excepta  tutela  patro- 
num."  Ulp.  xi.  8.  There  was  for  many  years  a  controversy 
among  jurists  as  to  the  completion  of  the  word  susx;  some 
contended  that  it  should  be  read  sustlnet,  and  others,  among 
whom  was  Cujaciu?,  contended  for  the  reading  sustulit. 
The  discovery  of  Gains  has  decided  this  controversy,  and 
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shown  that  the  opinion  of  Cujacius  was  the  correct  one. 
When  tliere  was  no  tutor  testamentarius  nor  legitimus  then, 
as  already  observed,  the  lex  Atilia  and  the  lex  Julia  et  Titia 
came  into  operation,  and  secured  for  the  woman  the  benefit 
of  the  tutela  dativa,  as  it  was  termed. 

Both  Livy  and  Cicero  refer  to  the  ancient  order  of  things 
which  strictly  guarded  the  person  and  the  property  of 
women,  and  regret  the  effort  made  to  thrust  them  into  the 
turmoil  of  public  life. 

"Equidem,"  said  M.  Porcius  Cato  when  consul,  "non 
sine  rubore  quodam  paullo  ante  per  medium  agmen  mulie- 
rum  in  forum  perveni.  .  .  .  Majores  nostri  nullam  ne 
privatam  quidem,  rem  agere  feminas  sine  auctore,  volue- 
runt ;  in  manu  esse  parentum,  fratrum,  virorum.  Nos  (si  Diis 
placet)  jam  etiam  rempublicam  capessere  eas  patimur,  et 
foro  prope,  et  concionibus,  et  comitiis  immisceri."  Liv. 
lib.  34.  c.  2. 

In  regard  to  the  duty  of  the  tutor  appointed  for  the  pro- 
tection of  a  woman,  it  was  much  more  simple  than  in  the 
case  of  a  man.  The  tutor  had  no  right  to  the  woman's  pro- 
perty, nor  right  of  government  over  her,  nor  had  he  any 
negotiorum  gestio,  but  simj)ly  the  right  to  interpose  his 
auctoritas.  Hence  Ulpianussays,  "Mulierumautem  tutores 
auctoritatem  dumtaxat  iuterponunt."  Ulp.  Frag.  xi.  25. 
The  cases  in  which  this  interposition  of  authority  was 
needed  are  clearly  stated  by  Ulpianus.  "Tutoris  auctoritas 
necessaria  est  mulieribus  quidem  in  his  rebus,  si  lege  aut 
legitimo  judicio  agant,  si  se  obligent,  si  civile  negotium 
gerant,  si  libertse  suse  permittant  in  contubernio  alieni  serv^ 
morari,  si  rem  mancipi  alienent.     Ulp.  xi.  sec,  27. 

Thus  if  the  woman  were  entangled  in  a  law  suit,  whether 
as  plaintiff  or  defendant;  if  the  woman  were  engaged  in  a 
transaction  that  involved  a  legal  obligation ;  if  she  made  a 
transfer  injure  cessio  ;  or  were  party  to  an  acceptllatio  which 
was  a  solemn  form  of  promise — as  "Titius  quod  ego  tibi 
promisi,  habesne  acceptum  ?  et  Titius  resjiondet:  habeo." 
1.  6.  Dig.  (46.  4.) — if  also  it  became  necessary  to  constitute 
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a  dos  : — she  must  secure  in  tliese  and  similar  case?  the  inter- 
position of  the  awc^orz^crs  ?7/^oris.  See  Cic.  pro  Flacco34., 
where  however  the  res  mancipi  are  not  mentioned. 

In  speaking  of  the  tutela  mullebris,  we  must  distinguish 
carefully  between  two  classes  of  tutors.  In  one,  the  tutela 
was  regarded  as  existing  as  much  for  the  benefit  of  the  tutors 
as  for  that  of  the  ward.  In  the  second  class  it  was  held  to  be 
exclusively  for  the  benefit  of  the  person  under  the  tutela. 
If  the  tutela  were  exercised  either  by  the  proximus  adgnatus, 
or  the  patronns,  or  the  pjcirens  mamimissor,  these  persons 
could  not  be  compelled  by  legal  process  to  interpose  their 
auctoritas.  The  tutela  was  a  personal  jus^  and  the  tutor 
might  interpose  at  any  time  to  prevent  the  spendthrift  woman 
from  wastino-  her  means.  The  close  connexion  subsisting 
between  the  agnates  of  the  woman  and  herself  as  a  member 
of  the  s?ime  familia,  and  also  the  bond  of  common  interest 
which  united  her  to  the  patronus  and  to  the  parens  manu- 
missor,  gave  to  these  persons,  when  they  became  her  tutors, 
not  merely  a  legal,  but  a  personal  and  pecuniary  interest  in 
her  property.  Hence  the  law  gave  to  these  tutors  latitude  of 
judgment,  and  allowed  them  either  to  withhold  or  to  inter- 
pose their  auctoritas  in  the  way  they  might  deem  most  bene- 
ficial for  their  own  family  interests,  as  well  as  for  the  interests 
of  the  woman  herself.  When  the  tutors  had  no  personal 
interest — as  was  the  case  with  the  tutores  testamentarii,  the 
tutors  whom  the  woman  had  the  option  of  appointing  her- 
self, the  tutores  dativi,  and  the  tutores  jiduciarii ; — they 
could  not  refuse  under  certain  circumstances,  to  exercise 
their  anctoritas  as  the  woman  might  w^ish.  They  might 
reason  with  her  and  endeavour  to  dissuade  her  from 
requiring  them  to  exercise  their  auctoritas ;  but  as  it  was 
her  right  she  could  if  needful  compel  them  to  act.  This 
distinction  in  the  two  classes  of  tutors  Avas  so  great  that 
it  deserves  to  be  carefully  noted.  Cicero  even  goes  so  far  as  to 
say,  that  the  tutors  were  in  the  potestas  of  the  woman;  by 
which  he  probably  only  means,  that  the  Roman  women  of 
his  time  were  quite  aware  of  the  power  that  the  law  gave 
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them,  and  were  not  at  all  indisposed  to  demand  its  exercise. 
"  Mulieres  omnes,  propter  infirmitatem  consilii,  majores  in 
tutorem  potestate  esse  voluerunt :  hi  invenerunt  genera  tu- 
torum,  qucB  potestate  mulierum,  continerentur"  Orat.  pro 
Murena,  c.  12. 

Those  tutors  who  had  a  jus  tutorem  were  not  legally 
disqualified  either  by  insanity  or  by  minority.  Such  was 
the  case  when  the  tutorship  fell  to  a  proximus  agnatus,  or 
a  patronus,  or  to  a  parens  manumissor.  In  those  instances 
in  which,  from  physical  causes,  there  was  a  temporary 
disqualification,  a  tutor  ad  hoc  was  usually  appointed.  To 
quote  an  example,  "  Praeterea  etiam  in  locum  muti  furiosive 
tutoris  alterum  dandum  esse  tutorem  ad  dotem  constituendum 
senatus  censuit."  Ulp.  tit.  xi.  21.  See  also  Ulp.  tit.  xi  20, 
22—24. 

When  such  disqualifications  occurred  in  the  second 
group  of  tutors,  their  effect  was  at  once  to  put  an  end  to 
the  tutorship.  It  w^as  only  when  there  was  a  personal 
right  in  the  tutor  entitled  to  protection,  that  the  cir- 
cumstances we  have  mentioned  as  a  disqualification  did 
not  produce  that  effect.  It  was  the  proximate  agnate,  the 
patron,  and  the  parens  manumissor  who  had  the  right 
of  tutorship  and  the  power  to  convey  this  right  to  another 
in  jure  cessio,  or  to  appoint  a  tutor  cessieius.  The  effect 
of  the  lex  Claudia  was  that  a  free-born  woman  was  no 
longer  placed  under  a  real  but  only  under  a  formal  tutela. 
Very  soon  after  the  time  of  the  classical  jurists  the  tutela 
muUebris  entirely  ceased.  The  last  trace  of  it  appeared 
in  the  time  of  Diocletian.  "  Divi  Diocletianus  et  Con- 
stantius  Aurelise  Pantiae.  Actor  rei  forum  sequi  debet, 
et  mulier  quoque  facere  procuratorem  sine  tutoris  auc- 
toritate  non  prohibetur."  Vat.  Frag.  325.  It  is  not  easy  to 
determine  the  date,  at  which  this  tutela  ceased,  but  it  was 
probably  between  the  time  of  Diocletian  and  Valentinian. 
We  find  no  trace  of  the  institution  in  the  Codex  Gregori- 
anus,  nor  in  the  Codex  Hermogenianus,  nor  in  the  Codex 
Theodosianus,  nor  in  the  legislation  of  Justinian.     Ulp.  xi. 
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6,  7,  8,  17,  20  and  22,  xix.  11.  Gai.  i.  170—181. 
Puchta  Instit.  ii.  156.  iii.  297,  302.  Frag.  Dos.  sec.  17. 
Cic.  pro.  Flac.  34.  Vat.  Frag-.  45.  1.  Sclieurl  Instit.  164. 
Rudorftlas  Reclits  der  Vormundscliaft,  passim.  Le  Fort, 
essai  liistorique  de  la  tutelle,  en  Droit  Romain ;  Geneve. 
1850. 


154.  Vocantur  autem  hi  qui  nomi- 
natim  testamento  tutores  dantnr, 
dativi;  qui  ex  optione  sumuntur, 
optivi. 


154.  Those  tutors  who  are  given 
by  testament  are  called  clatioi;  those 
taken  in  consequence  of  the  right  of 
choice  optivi. 


155.  Quibus  testamento  quidem 
tutor  datus  non  sit,  iis  ex  lege  XII 
agnati  sunt  tutores,  qui  vocantur 
legitimi. 


155.  They  to  whom  no  tutor  has 
been  given  by  testament,  have,  by 
the  law  of  the  Twelve  Tables  their 
agnati  as  tutors;  these  tutors  are 
called  legitimi. 


156.  Sunt  autem  agnati  per  virilis 
sexus  personas  cognatione  juncti, 
quasi  a  patre  cognati :  veluti  frater 
eodem  patre  natus,  fratris  filius  ne- 
posve  ex  eo,  item  patruua  et  patrui 
filius  et  nepos  ex  eo.  (y)  At  hi  qui  per 
feminini  scxus  personas  cognatione 
junguntv/r  non  sunt  agnati,  sed  alias 
naturali  jure  cognati.  Jt&que  inter 
avunculum  et  sororis  filium  non  ag- 
natic est,  sed  coguatio.  Item  amitae, 
materterae  filius  non  est  mihi  agna- 
tus  set  cognatus,  et  invicem  scilicet 
ego  illi  eodem  jure  conjunjor:  quia 
qni  nascuntur  patris,  non  matris 
familiam  sequuntur. 


156.  Agnati  are  those  who  are  rela- 
ted to  each  other  as  kinsmen,  through 
males,  or  related  on  the  father's 
side,  like  a  brother  by  the  same  fa- 
ther, a  brother's  son,  ora  son  of  such 
a  son,  also  an  uncle  on  the  father's 
side,  and  his  son  and  grandson.  But 
those  who  are  related  to  us  through 
females  are  not  agnati,  but  merely 
cognati  by  their  natural  relationship. 
Thus  there  exists  no  agnation  be- 
tween the  mother's  brother  (avuncu- 
lus) and  the  sister's  son,  but  merely 
cognation;  again,  the  son  of  the 
sister  of  my  father,  or  of  the  sister 
of  my  mother,  is  not  related  to  me 
by  agnation,  but  by  cognation,  and 
in  the  same  way,  I  am  his  cognate, 
as  children  follow  in  the  family  of 
their  father,  and  not  that  of  their 
mother. 


(v)    Sunt  autem   agnati  per   virilis  sexus  personas,    etc. 


This  definition  of  agnation  almost  follows 


the  well-known 
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and  more  frequently  cited  one  of  Ulpianus,  who  says :  "  Ag- 
nati  sunt  a  patre  cognati  virilis  sexus,  per  virilem  sexum  des- 
cendentes,  ejusdem  familiae,  velut  patrui,  fratres  patrueles." 
Ulp.  xi.  4.  The  term  agnation  is  employed  to  express  legal 
rather  than  natural  relationship ;  yet  it  often  happens 
that  agnates  and  cognates  are  consanguine  relatives,  though 
this  is  by  no  means  always  the  case,  as  persons  are  brought 
into  the  agnate  relationship  by  marriage,  adoption,  &c. 
Paulus  says  :  "  Inter  agnatos  igitur  et  cognatos  hoe  interest, 
quod  inter  genus  et  speciem.  Nam  qui  est  agnatus  et  cog- 
natus  est,  non  utique  autem  qui  cognatus  est  et  ag- 
natus est.  Alterum  enim  civile,  alterum  naturale  nomen 
est.  1.  10.  sec.  4.  Dig.  de  gradibus  (38.  10.)  All  Avho 
were  agnates  were  either  under  a  common  pofestas, 
having  the  same  pater  familias,  or  they  would  have  been 
under  their  common  father  if  he  had  been  still  living.  Of  a 
woman,  as  already  observed,  it  is  said :  '*  Mulier  autem. 
familiae  suae  et  caput  et  finis  est."  1.  195.  sec.  5.  Dig.  de 
verb.  sig.  (50.  16.)  The  peculiar  use  of  the  word  caput  is 
worth  notice.  It  is  used  as  almost  synonymous  with  finis. 
The  loss  of  the  entire  caput  was  the  same  thing  as  the  loss 
of  the  life.  The  same  meaning  of  the  word  appears  in  the 
phrase  "  capitis  deminutio,"  and  in  our  expression,  "capital 
punishment."  The  woman  was  the  caput  et  finis  of  the 
family,  because  upon  her  marriage  she  suffered  a  capitis 
deminutio,  losing  her  own  familia,  and  passing  under  a  new 
potestas.  She  was  the  last  link  in  the  agnatic  chain  of  her 
natural  family.  From  what  has  been  said  it  will  be  seen 
that,  in  speaking  of  agnation,  we'ought  to  distinguish  between 
natural  agnation  and  that  which  arises  from  some  legal  act 
or  deed.  The  natural  agnates  in  the  concise  and  exact  words 
of  Ulpianus  are  those  "jocr  virilem  sexum  descendentes." 

There  are  three  elements  necessary  to  constitute  natural 
agnation  between  persons.  They  must  be:  1.  Cognati  a 
•patre.  2.  Descendenles  per  virilem  sexum.  3.  Ejusdem 
familice.  Applying  these  tests,  it  follows  that  the  mother 
and   all  her  natural    relations   are   only    cognates   to   her 


COM.  I.  SEC.  CLVI.  161 

children;  and  every  Roman  was  related  by  agnation  to  his 
son  and  his  father's  agnatic  relations :  not  to  his  father's 
cognates.  Nor  was  he  agnatically  related  to  all  the  rela- 
tives of  his  paternal  grandfather,  for  all  the  grandfather's 
maternal  relatives  mustbe  excluded  from  the  agnatic  relation- 
ship, which  was  traced  only  through  males.  In  accordance 
with  Femina  semper  est  finis  et  caput  familicc,  the  child- 
ren of  a  woman  can  never  enter  the  agnatic  circle  of  the 
mother,  for  in  a  proper  marriage  they  are  in  that  of  the  father. 
If  they  have  no  father  they  become,  so  to  speak,  Principes 
of  a  new  agnatic  circle,  and  build  up  a  new  familia. 

TJlpianus  introduces  the  expression  ejusdem  familice  with 
the  utmost  propriety;  for  as  soon  as  the  child  suffers  a 
capitis  deminutio — as  soon,  for  instance,  as  the  father  emanci- 
jjates  his  child,  or  when  there  is  a  datio  in  adoptionem — the 
agnatic  bond  is  broken  and  the  child  passes  into  a  new 
familia.  It  will  thus  be  seen  how  narrow  agnation  is  as 
compared  with  cognation. 

But,  again,  agnation  may  include  those  who  are  not  merely 
natural  relatives.  Thus,  when  a  man  is  adopted,  he  becomes 
the  agnate  relative  of  all  who  are  under  the  potestas  of  the 
pater  adoptans.  The  adopted  son  is  as  much  an  agnate  as 
if  he  were  the  lawfully  begotten  child  of  the  pater  adoptans; 
buthe  stands  in  no  relation  at  all  to  the  cognates  of  thefather. 
He  is  an  agnate  brother  to  the  daughter  of  the  pater  adop- 
tans ;  but  when  the  father  emancipates  this  daughter,  the 
relationship  at  once  ceases.  So  long  as  they  were  relatives 
by  agnation,  the  adopted  brother  could  not  marry  her, 
but  if  she  were  emancipated  he  could.  In  the  time  of  the 
classical  law,  agnation  might  be  based  upon  coemptio  in 
manum  ;  but  in  the  later  lioman  law  this  ceased,  and  the 
only  way  in  which  agnation  could  be  engendered,  when  it  did 
not  arise  by  natural  relationship,  was  by  adoption. 

If  we  then  seek  a  single  expression  to  take  in  all  that  we 
are  to  comprehend  as  implied  in  agnation,  we  should  say, 
that  by  agnates  we  are  to  understand  all  those  who  are 
united  by  the  bond  of  the  same  potestas,  or  who  are  in  jus,  as  a 
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wife  in  raanus,or  who  are  in  the  manus  of  a  son  under  the  po- 
testas,  or  who  would  be  thus  united  ifthepater-familias  had  not 
.  been  removed.  This  gives  the  deepermeaning  of  this  legal  re- 
lation, which,  though  peculiar  to  the  Romans,  was  probably 
derived  from  much  earlier  oriental  sources.  On  the  death 
of  the  pater-familias,  the  patria  potestas  was  dissolved, 
and  the  sons  became  respectively  heads  of  families.  But 
all  these  persons  continued  to  be  members  of  the  same  fa- 
milia,  that  is,  they  were  still  agnati,  and  consequently  the 
agnation  subsisted  among  persons  so  long  as  they  could  trace 
back  their  descent  through  males  to  one  pater-familias. 

Dr.  Maine  correctly  observes :  "  The  foundation  of 
agnation  is  not  the  marriage  of  father  and  mother,  but  the 
authority  of  the  father.  All  persons  are  agnatically  con- 
nected together  who  are  under  the  same  paternal  power,  or 
who  have  been  under  it,  or  who  might  have  been  under  it 
if  their  lineal  ancestor  had  lived  long  enough  to  exercise  his 

empire Where   the  potestas  begins,  kinship 

begins ;  and  therefore  adoptive  relatives  are  among  the 
kindred.  Where  the  potestas  ends,  kinship  ends;  so  that 
a  son  emancipated  by  his  father  loses  all  rights  of  agnation." 
See  1.  7.  23.  Dig.  de  adopt,  et  emancip.  (1.  7);  1.  4.  Dig. 
unde  cognati  (38.  8).  Marezoll,  Inst.  p.  189.  Scheurl. 
Instit.  p.  76  et  seq.  Mr.  Long's  Art.  "  Cognati,"  in  Diet. 
Gr.  and  Rom,  Antiq.     Maine's  Anc.  Law,  p.  149. 

157.  Sed   olim   quidem,   quantum  157.  Formerly,  as  far  as  relates  to 

ad  legem  XII  tabularum  attinei,  the  law  of  the  Twelve  Tables,  women 
etiam  fcmin83  agnatos  habebant  tu-  also  had  their  agnates  for  tutors,  but 
tores.  Set  postea  lex  Claudia  lata  afterwards  the  lex  Claudia  was  pro- 
est  quo3,  quod  ad  feminas  attinef,  mulgcd,  which  repealed  this  kind 
tutelas  illas  sustulii.  Itaque  mascu-  of  tutelage  in  regard  to  women, 
lus  quidem  inpubes  fratrem  puberem  Thus  males  who  are  minors  have  for 
aut  patruum  habct  tutorem;  fcminre  tutor  either  their  brother  who  is 
vero  talem  habere  tutorem  non  in-  of  full  age,  or  their  paternal  uncle 
telleguntur.  (patruus),    but  women,  on  the  other 

hand,  can  have  no  such  person  for 

a  tutor. 

Jrsr.  i.   15.   2. 
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158.  Set  agnationis  quidem  ju3  158.  The  legal  bond  of  agnation  is 
capitis  diminutione  perimitur,  cog-  indeed  destroyed  by  capitis  deminu- 
nutionis  verD  jus  non  commutatur :  tio  ;  but  the  bond  of  cognation  is  not 
quia  civilis  ratio  civilia  quidera  jura  so  changed;  for  although  civil  polity 
corrumpere  potest,  naturalia  vero  may  annul  civil  rights,  it  cannot 
non  potest.  destroy  natural  rights. 

Jusr.  i.  15.  3. 

159.  Est  autem  cajDitis  dirainutio  159.  The  capitis  deminutio  is  a 
prioris  capitis  permutafto  eaque  tri-  change  of  one's  former  status,  and  it 
bus  raodis  accidit :  (lu)  namautmaxi-  happens  in  three  ways ;  for  it  is  either 
ma  est  capitis  diminutio,  aut  minor  the  {maxima)  greatest  capitis  demi- 
quam  quidam  mediam  vocant,  aut  nutio,  or  the  (minor)  lesser  which 
minima.  some  call  (media)   intermediate,    or 

(minima)  the  least. 

Just.  i.  16.  pr. 

(w)  Est  autem  capitis  deminutio  prioris  status  permutatio. 
To  understand  this  peculiar  institution  of  Roman  jurispru- 
dence, (capitis  deminutio)  it  is  necessary  to  note: — That  a 
person  (persona)  is  not  identical,  and  must  not  be  confounded, 
with  man  simply  considered  as  a  physical  being.  A  person 
is  one  who  can  be  the  subject  of  legal  rights  and  obligations. 
There  may  be  in  Roman  law  persons  who  are  not  men,  and 
on  the  other  hand,  men  who  are  not  persons ;  but  there  can 
be  no  persona  without  the  status  lihertatis.  Slaves  are 
homines,  but  they  are  nothing  more.  They  are  not  personce. 
There  are  personcs  which  are  not  men  ;  corporate  bodies  for 
instance,  such  Sismunicipii  which  are  persojics  and  may  possess 
property.  But  a  municipiura  is  something  quite  different 
from  the  separate  citizens  of  which  it  is  composed.  So  also 
pia  corpora  are  persons,  though  they  have  no  physical  objec- 
tive existence.  Personse  again  may  be  either  physical  or 
juridical — which  were  formerly  called  moral.  When  the 
persona  is  attached  to  a  physical  man,  it  is  said  that  there 
is  a  physical  person ;  when,  by  statute  or  by  operation  of 
law,  it  attaches  to  something  different  from  a  man,  such  a 
person  is  said  to  be  a  juridical  person.     Of  such  personae, 
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there  are  municipii,  pia  corpora,  the  hereditas  jacens,  the 
fiscus,  and  many  others.  This  distinction  bet\veen  homo  and 
persona  must  be  borne  in  mind. 

In  speaking  of  the  capitis  deminutio  we  have  to  consider 
the  physical  person.  To  be  such  a  physical  man  as  the  law 
recognised,  three  qualifications  were  needed.  1 .  There  must 
be  a  perfect  birth ;  2.  There  must  be  life  after  birlh ;  3. 
There  must  be  the  human  form.  Strictly  speaking,  until  a 
child  has  gazed  upon  the  light  of  the  world,  there  exists  no 
man,  and  consequently  no  physical  persona.  This  rule  has 
no  exception.  "  Qui  mortui  nascuntur,  neque  nati  neque  pro- 
creati  videntur,  quia  nunquam  liberi  appellari  potuerunt. 
1.  129.  Dig.  de  verb.  sig.  (50.  16.)  What  Paulus  says 
in  another  passage  has  been  supposed  by  some  critics  to 
contradict  what  we  have  just  stated.  It  does  so  however 
only  in  appearance.  "Qui  in  utero  est,  perinde,  ac  si  in 
rebus  humanis  esset  custoditur  quoties  de  commodis  ipsius 
partus  qucsritur ;  quamquam  alii,  antequam  nascatur,  ne- 
quaquam  prosit.     1.  7.  Dig.  de  stat.  horn.  (1.5.) 

What  Paulus  means  is  not  that  the  child  has  rights  whilst 
it  is  in  the  mother's  womb,  but  that  when  it  is  actually  born 
its  legal  life  may  be  dated  back  to  the  earliest  period  of  its 
physical  existence. 

There  are  three  conditions  in  which  after  birth  the  physical 
man  may  be  found.  He  may  be  either  in  the  status  liber- 
tatis;  the  status  civitatis;  or  the  status  familice.  There 
were  two  things  necessary  to  constitute  a  physical  person, 
the  status  libertatis  and  the  status  civitatis.  The  man  must 
be  a  civis  to  have  a  civil  personality.  It  was  not  enough  that 
he  be  free.  He  must  own  himself  in  Quiritarian  ownership 
in  order  to  be  a  persona  in  the  eye  of  the  Roman  law. 
When  a  man  was  free  but  not  a  civis  Romanus,  he  was  en- 
titled to  every' benefit  to  be  derived  from  the  jus  gentium, 
but  he  had  no  right  to  the  privileges  arising  from  the  jus 
civile.  As  there  are  two  absolute  requirements  for  the 
physical  persona,  so  there  are  two  grounds  for  its  extinction  ; 
these  are  either  death  or  the   capitis  deminutio.      At  death 
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however,  tlie  physical  man  only  expires;  the  legal  persona 
continues  to  exist,  either  in  the  hereditas  jacens,  or  in  the 
heir  who  succeeds  in  universal  jus.  Death,  however,  as 
already  observed,  was  not  the  only  Avay  in  which  the  physical 
persona  was  extinguished.  It  ceased  by  the  destruction  of 
the  status  civilis;  and  this  might  be  effected  in  a  threefold 
way.  "  Capitis  deminutionis  tria  genera  sunt,  maxima, 
media,  minima.  Tria  enim  sunt,  qu«  habemus,  libertatem, 
civitatem,  familiam.  Igitur,  cum  omnia  h^c  amittimus,  hoc 
est  libertatem,  civitatem,  familiam,  maximam  esse  capitis 
deminutionem ;  cum  vero  amittimus  civitatem,  libertatem 
retinemus,  mediam  esse  capitis  deminutionem-;  cum  et  liber- 
tas  et  civitas  retinentur,  familia  tantum  mutatur,  minimam 
esse  capitis  deminutionem  constat."  Such  is  the  definition 
of  Paulus  in  1.  11.  Dig.  de  capite  min.  (4.  5.) 

The  "  capitis  maxima  deminutio"  took  place  when  a  Roman 
citizen  became  a  slave  for  his  debts,  or  on  account  of  ingrati- 
tude, in  which  case  he  lost,  not  only  the  citizenship,  but  also 
his  freedom.  In  such  cases  he  ceased  to  be  a  legal  subject, 
and  became  a  mere  thing.  There  remained  only  the  homo 
who  had  neither  caput  nor  persona ;  this  was  the  severest 
case  of  capitis  deminutio. 

The  "capitis  deminutio  media  "  took  place  when  a  Roman 
remained  free  but  lost  his  citizenship ;  this  happened 
when  he  was  driven  into  exsilium  by  means  of  the  aqucB  et 
ignis  interdict lo,  and  in  later  times  also  when  he  became  a 
deportatus.  Again,  he  might  lose  the  civitas  by  renunciation, 
but  in  this  case  he  remained  a  persona  by  the  jus  gentium, 
though  not  by  the  jus  civile  Romanorum. 

In  the  "capitis  deminutio  minima"  a  Roman  citizen  re- 
tained both  liberty  and  the  citizenship,  but  was  removed  from 
the  agnatic  circle,  and  transferred  from  the  family,  in  the 
technical  sense  of  that  term,  thus  losing  all  his  family  rights. 
He  might  obtain  larger  or  more  valuable  rights  in  the 
family  into  which  he  entered,  but  those  of  his  former  family 
were  all  extinguished.  The  capitis  deminutio  minima  may 
be  threefoldc     The   citizen  may  become  sui  juris,  and  thus 
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attain  to  the  dignity  of  being  the  head  of  a  new  family, 
as  in  the  case  of  emancipation.  Or,  a  man  who  was  sui 
juris  might  become  by  arrogation,  or  by  legitimation,  a 
filius  familias  in  another  famil3\  He  entered  the  family 
of  the  pater  arrogator  or  the  pater  legitimarius.  Or,  finally 
a  capitis  derainutio  minima  might  be  etfected  where  the  datio 
hi  adoptionem  took  place,  and  the  son  given  in  adoption 
entered  the  family  of  the  pater  adoptans. 

160.  Maxima  est  capitis  diminutio,  160.  The  maxima  capitis  deminu- 

cum  aliquis  simul  et  civitatem  et  tio  is,  when  a  man  loses  both  his 
libertatem  amittit ;  quoo  (c)  .  .  .  citizenship  and  his  liberty ;  .  .  . 
qui  ex  patria  ;  item  feminai  liherce  which  happens  to  those  who  are 
ex  senatasconsulto  Claudiano ancillse  expelled  from  their  country;  also 
fiunt  eorum  dominorum,  quihns  in-  free  women,  by  virtue  of  the  Be- 
vitis  et  denunciantibus,  nihilo  minus  natus-consultum  of  Claudius,  be- 
cum  servis  eoTum  coierint.  come  the  slav'es   of  those  masters, 

with  whose  slaves  they  have  had 
intercourse,  in  opposition  to  the  will 
and  warning  of  their  masters. 

Just.  i.  16.  1. 

(:r)  Lachmann  proposes  to  fill  up  the  first  gap  and  the  com- 
mencement of  the  second  on  the  supposition  that  Gains  had 
quoted  as  the  first  example  of  the  maxima  capitis  derai- 
nutio the  sale  of  an  incensus ;  this  induces  him  to  think 
the  reading  agentua,  received  by  Blume  after  ex  patria, 
refers  to  the  sale  of  an  incensus  with  the  condition  that  no 
one  should  buy  him  out  of  his  patria  gentilitas.  Huschke 
is  quite  satisfied  that  this  conjecture  is  erroneous,  for  accor- 
ding to  the  pre-imperial  law  of  the  state  no  Roman  citizen 
could  by  his  own  act  forfeit  his  freedom.  Thus  it  was 
necessary  that  the  sale  of  an  incensus  should  take  place 
"trans  Tiberim,"  in  a  foreign  country.  Such  was  also  the 
case  with  the  judicatus  or  nexus.  It  is  proposed,  having 
respect  to  the  words  legible  in  the  manuscript,  to  read  in  this 
case  "  quae  amittuntur  velut  ab  iis,  qui  ex  patria  jure 
gentium  violato  peregrinis  populis  per  patrem  patratum 
(vel  fetiales)  deduntur."    Gains  naturally  began  with  an  ex- 
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ample  of  tlie  maxima  capitis  diminutio  taken  from  the  jus 
gentium.  Compare  Liv.  5.  36.  postulatumque,  ut  pro  jure 
gentium  violato  Fabii  dederentur.  Cic.  pro  Csec.  34.  "Quid? 
quern  pater  patratus  dedidit,  aut  suus  pater  populusve  ven- 
didit,  quo  is  jure  amittit  civitatem?  "  The  term  patria  appears 
especially  in  the  formula  of  the  jus  fetiale,  Liv.  1.  32. 
Huschke  in  his  edition  of  Gains,  p.  159,  says  :  "  Gaium 
duo  genera  hujns  capitis  deminutionis  attulisse,  unum  eorum, 
qui  ex  patria  peregre  in  servitutem  venirent,  alterum  eorum, 
qui  in  patria  servi  fierent,  et  utriusque  generis  duo  exampla 
posuisse,  ex  quibus  Ulp.  xi.  11 .  alterum  detraxit  itaque  verisi- 
mile  est,  primi  generis  exempla  fuisse  incensum  et  militem 
non  factum."  (Cic.  pro.  Caec.  34.) 

Huschke  proposes  to  read  .  .  "  amittit,  quod  accidit  velut 
in  his,  qui  ex  patria  aut  censum,  non  professi  aut 
militice  munus  frustrati  peregre  veneunt,  etc." 

It  may  be  observed  that  the  incensus  was  one  who 
had  not  delivered  an  account  of  his  name  and  property 
to  the  censor.  Those  persons  who  thus  neglected  registra- 
tion were  called  incensi,  and  were  liable  to  be  sold,  and  thus 
to  lose  their  liberty.  Such  indeed  were  supposed  by  a 
fictio  juris  to  have  given  up  their  citizenship.  Those  also 
who  refused  to  perform  military  service  might  be  sold 
in  a  similar  manner.  Ulpianus  says  :  "  Maxima  capitis  de- 
minutio  est,  per  quara  et  civitas  et  libertas  amittuntur,  veluti 
cum  incensus  venierit,  etc."  Frag.  xi.  11.  Every  Roman 
citizen  was  bound  by  law  to  inscribe  himself  in  the  census, 
to  state  the  tribe  to  which  he  belonged,  the  name  of  his 
father,  of  his  grandfather,  and  of  his  wife  and  children, 
his  age,  whether  he  dwelt  in  the  city  or  not,  the  land 
that  he  owned,  and  the  value  of  the  property  he  possessed. 
This  statement  must  be  confirmed  by  his  oath.  The  omis- 
sion to  do  so  involved  for  the  defaulter  the  loss  of  free- 
dom, and  rendered  the  incensus  liable  to  be  sold  into  slavery. 
Dionys.  iv.  15.  v.  75.  xi.  63.  Cic.  de  legit,  iii.  3.  Lex  tabul. 
Heracleensis  lin.  142.  148.  Haubold  Mon.  p.  129.  Wal- 
(lier's  Rechts  Gesch.  sec.  164. 
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161.  Minor  capitis  diminutio  est, 
cum  civitas  quidem  amittiiur,  liber- 
taa  vero  retinetar.  Quod  accidit  ei 
ciii  aqua  ot  igni  interdictum /iterit. 


161.  The  minor  capitis  deminutio  is 
when  a  man  loses  his  civitas,  but; 
still  retains  his  freedom  ;  this  is  the 
case  with  those  who  are  condemned 
to  the  interdiction  of  fire  and  water. 


Just.  i.  16.  2. 


162.  Minima  capitis  diminutio  est, 
cum  et  civitas  et  libertas  retine- 
tur,  sed  status  hominis  commutatw. 
Quod  accidit  in  his  qui  adoptantur, 
item  in  his  qui  coemiationem  faciunt, 
et  in  his  qui  mancipio  dantur,  quique 
ex  mancipatione  manumittuntur ; 
adeo  quidem,  ut  quotiens  quisque 
mancipetur,  aut  remancipeiur,  to- 
ties  capite  diminuatur. 


162.  The  m,inima  capitis  deminutio 
is,  when  a  person's  status  is  changed 
without  forfeiture,  either  of  the  civi- 
tas or  liberty;  this  is  the  case  with 
those  who  are  given  in  adoption, 
also  with  those  who  conclude  a 
coemptio,  as  well  as  with  those  who  are 
given  in  mancipium  and  with  those 
who  are  emancipated ;  so  that,  each 
time  any  one  is  mancipated  or  re- 
mancipated,  so  often  he  suffers  a 
capitis  deminutio. 


Just.  i.  16.  3. 


163.  Nee  solum  majoribats  dimi- 
nutionibuB  jus  adgnationis  corrum- 
pitur,  sed  etiam  minima.  Et  ideo 
si  ex  duobus  liberis  alteram  pater 
emancipaverit,  post  obiium  ejus  neu- 
ter alteri  agnationis  jure  tutor  esse  po- 
tent, (y) 


163.  Not  only  is  the  right  of  agna- 
tion  broken  by  the  greater  deminutio, 
but  also  by  the  least;  thus  if  a 
father  has  emancipated  one  of  two 
children,  then  on  his  death,  neither 
of  the  children  can  by  the  jus  agnatic 
be  tutor  to  the  other. 


(y)  The  effect  of  every  species  of  capitis  deminutio  was  to 
break  the  agnatic  bond.  It  followed  as  a  consequence  from 
this  that  the  rights  and  obligations  belonging  to  agnation 
disappeared  when  a  person  was  the  subject  of  any  one  of 
the  "  capitis  deminutiones."  Gaius  applies  this  principle  only 
to  the  tutela,  but  there  is  no  doubt  that  it  was  the  same  in 
regard  to  succession.  Under  Anastasius  all  the  rights  of 
succession  and  the  charge  of  the  tutela  were  maintained 
in  the  case  of  the  agnate  who  had  only  been  subjected  to 
the  minima  capitis  deminutio.  1.  4.  Cod.  de  legit,  tut. 
(5.  30).     Justinian  decided,  "  Ut  emancipatus  filius  et  filia 
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non  solum  in  paternis  bonis  ad  suorum  similitudinem  succe- 
dant,  sed  etiani  in  fratruin  vel  sororum  suariim  successione, 
sive  omnessuisive  omnesemancipati  sunt,  sive  permixti  asquo 
jure  invicem  sibi  succedant,  et  non  secundum  legem  Anas- 
tasianam  parte  aliqua  deminuta."  1.  15.  s.  1.  Cod.  de  legit. 
(C.  58)  hered.  Domenget  in  loco. 


164.  Cum  autem  ad  agnatos  tutcla 
pertinet,  non  simul  ad  omnes  pertinet, 
set  ad  eos  tantum  qui  proximo  gradu 
sunt,  (s) 


164.  Moreover  although  the  tutela 
affects  the  agnatic  kinsmen  as  a 
class,  it  does  not  appertain  to  all  at 
the  same  time,  but  only  to  those  who 
are  in  the  nearest  degree  of  relation- 
ship. 


Just.  i.  16.  7. 

(z)  After  the  first  few  sentences  of  this  section  a  whole 
page  is  obliterated.  Husclike  says  ;  "  In  hac  pagina,  ex  qua 
pauca  tantum  litterarum  vestigia,  eaque  incerta  expiscari 
licuit,  recte  Hollw.  conjecit,  primum  locum  tenuisse  de 
legitima  gentilium  tutela  disputationem  et  curiosam  qui- 
dem,  ad  quam  lector  remittitur;"  see  Gai.  3.  17.  collat. 
Mos.  et  Rom.  16.  sec.  1. 


165.  Ex  eadem  lege  duodecim  ta- 
hularum  lihertonim  et  liherta/rum 
tutela  ad  patronos  liherosque  eorum 
2Jertinet,  qucs  et  ipsa  legitima  tutela 
vacatur :  non  qxiia  nominatim  ea  lege 
de  hac  tutela  cavetur,  sed  quia  per- 
inde  accepita  est  per  interpretatinnem, 
atque  si  verbis  legis  introdueta  esset. 
Eo  enim  ipso,  quod  hereditates  liher- 
toTum  lihertarumque,  si  intestati 
decassissent,  jusserat  lex  ad  patronos 
liberosve  eorum  pertiucre,  credider- 
unt  veteres  voluissc  legem  etiam 
tutelas  ad  eos  pertinere,  cum  et 
agnatos  quos  ad  hcreditatcm  vocavit, 
eosdem  et  tutorcs  esse  jusserat . 


165.  According  to  the  same  law 
of  the  Twelve  Tables,  the  guardian- 
ship (tutela)  of  freedmen  and  freed 
women  is  assigned  to  their  patrons 
and  the  children  of  such  patrons. 
This  guardianship  is  designated  "le- 
gal" {legitima),  not  because  there  is  in 
the  lex  any  special  provision  for  such 
guardianship,  but  because  it  has 
been  adopted  from  the  exposition  of 
this  law,  just  as  if  it  had  been  ex- 
pressly established.  For,  since 
the  law  had  provided  that  tlie  rights 
of  succession  to  freedmen  or  freed- 
women  dying  intestate  should  be- 
long to  their  patrons  or  the  children 
of  the  latter,  the  ancients  believed  the 
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law  designed  that  tbe  tidela  also 
should  pertain  to  them;  because  it 
had  ordered  that  the  same  agnates 
whom  it  had  called  to  the  heirship 
should  be  tutors,   (a) 

Just.  i.  17. 

(a)  When  a  freedman  remained  in  the  service  of  his  mas- 
ter and  enjoyed  his  protection,  the  master  was  called  the 
patronus  from  the  moment  that  the  slave  was  manumitted. 
The  origin,  however,  of  the  right  of  patronage  lay  far 
deeper  in  Roman  Law  than  the  instance  of  patronage  just 
mentioned  would  lead  one  to  suppose.  The  family,  as  is 
well  known,  stood  in  close  relationship  to  the  gens,  while  the 
clientes  and  patroni  of  the  ancient  law  preceded,  and  fur- 
nished to  a  certain  extent,  the  pattern  for  the  patronatus  of 
the  manumissor  over  those  whom  he  had  manumitted  in  the 
later  private  law  of  Rome.  In  ancient  Rome  it  was  essen- 
tially a  mutual  relation  that  subsisted  between  the  patron 
and  his  client,  giving  rise  to  mutual  rights  and  mutual  obli- 
gations. It  was  not  the  obligation  which  united  together 
themasterand  his  freedman,  but  one  that  arose — although  this 
has  been  doubted — from  the  free  choice  of  the  parties.  Ci- 
cero speaks  of  this  Jms  adpUcationis,  or  right  of  the  patron, 
in  his  time  as  "jus  ignotum  atque  obscurum,"  de  Orat. 
1.  39.  Passing  over  without  further  comment  the  relation 
subsisting  between  the  patrons  and  clients  in  ancient  times, 
it  must  suffice  to  observe  here  that  in  more  recent  times  the 
riglit  of  the  patron  was  based  upon  the  fact  that  he  had 
manumitted  the  person  over  whom  he  had  the  jura  patron- 
atus. The  most  impoitant  jus  of  the  patron  was  the  right 
of  inheritance  which  he  had,  upon  the  death  of  the  person 
manumitted  by  him,  to  the  property  left  by  the  libertus  or 
liberta.  Referring  to  the  patronatus,  Aul us  Gellius  says: 
"  Ex  moribus  populi  Romani  primum  juxta  parentes  locum 
tenere  pujjillos  debere,  .  .  .  secundum  eos  proximum 
locum  clientes  habere,  rpii  sese  itidem  in  fidem  patrocinium- 
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que  nostrum  dediderint."  Gell.  v.  13,  Dion,  Hal,  2,  8. 
seq,  Plut.  Rom.  13.  As  the  relation  of  liberi  has  its  origin 
in  nature,  so  that  of  the  liherti  arose  through  the  legal  act 
known  as  manumission.  Hence  there  is  a  far-reaching 
parallel  between  the  pater  and  the  patronus.  In  classical 
law,  as  to  guardianship,  the  law  of  inheritance,  and  the  actio, 
the  patron  and  his  agnates  are  to  the  lihertus  what  the 
parent  and  his  agnates  are  to  the  ingeniius  civis.  There  was 
also  a  moral  obligation,  as  well  as  a  legal  one,  arising  out  of 
these  relations  which  showed  itself  in  an  important  variety 
of  ways;  giving  rise  to  the  rights  of  ohsequia  et  reverentia. 
So  that  if  there  were  any  violation  of  these,  on  the  part  of 
the  libertus,  he  became  an  ingratus ;  and  such  violation 
might  be  followed  by  revocatio  in  servitutem.  Thus  Ulpianus 
says,  "  Liberto  et  filio  semper  honesta  et  sancta  persona 
patris  ac  patroni  videri  debet,"  1,  9,  Dig.  de  obseq,  (37.  15.) 
Again,  "  Inter  conlibertos  pietatis  ratio  secundum  naturam 
salva  esse  debet."  1,  1,  sec,  1.  Dig,  eod.  In  conse- 
quence of  this  moral  element,  it  was  not  allowable  for  one 
who  had  been  manumitted  to  use  any  legal  remedy  which 
w^ould  touch  or  disturb  the  honour  of  the  patron,  nor  without 
the  permission  of  a  magistrate  to  bring  an  action  against  him. 
The  pietas  which  the  child  owed  to  its  parent  did  not  in- 
volve the  loss  of  the  freedom  of  the  will,  as  was  the  case  with 
the  slave.  The  opercs  obsequies  which  children  were  bound  to 
perform  were  not  serviles  operce,  purely  relating  to  pecuniary 
matters,  and  hence  the  maxim  "  pietatem  liberi  parenti- 
bus,  non  operas  debent,"  tit.  cit,  (37,  15)  1,  10  ibid. 
If  the  patronus  had  several  descendants,  he  could 
devise  his  interest  in  the  property  of  the  manumissi,  either 
to  one,  or  to  several  of  them  as  he  chose,  Boecking  Instit, 
p,  107,  et  seq.  Puchta's  Instit.  vol.  iii.  p.  196,  et  seq,.  Diet 
Gr.  and  Rom.  Antiq.     Articles  "  Client "  and  "  Patronus." 


166.  Exemplo   pafcronorum    eticum  166.  The  tiitela  fiduciaria  has  sUbo 

ficZuciariae  tuteloe  receptae  sunt.     Eoj       been  introduced  after  tlie   example 
enim  tutelcs  scilicet  fiduciartae  vocan-       of  tliat  of  patrons;  for  those  tutela: 
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tiw  pro'prie,  quss  ideo  nobis  compe- 
tunt,  qiiia  li!>eriM)i  caput  mancipatum 
nobis  vol  a  parente  vel  a  cocmp- 
tiouatorc  manumiserimus. 


were  called  fiduciarice  in  a  peculiar 
sense,  which  were  incumbent  on  us, 
because  wo  had  manumitted  a  free 
person  the  head  of  a  family,  who  was 
mancipated  to  us  by  his  agnate 
ascendant,  or  by  coemption. 


Just.  i.  19. 


167.  Set  Latinarum  ct  Latinoriim 
impVLheriun  tutela  non  omni  modo  ad 
manumissores,  sicut  bona  eorum,  per- 
tinet  sed  ad  eos  quorum  ante  manu- 
missionem  ex  jure  Quiritium  fuerimt : 
uncle  si  ancilla  ex  jure  Quiritium  tua 
sit,  in  bonis  mea,  a  me  quidem  solo, 
non  etiam  a  te  manamissa,  Latinct 
fieri  potest,  et  bona  ejus  ad,  me  'perti- 
nent, sed  ejus  tutela  tihi  conipetit : 
nam  ita  lege  Junia  cavetur.  Itaque 
si  ab  CO  cujus  et  in  bonis  et  ex  jure 
Quiritium  ancilla  fuerit  facta  sit 
Latina,  ad  eundem  et  bona  et  tutela 
pertinet.  (b) 


167.  But  the  tutela  over  Latina3 
and  Latini  when  minors  belongs  as 
their  inheritance,  not  to  those  persons 
who  have  manumitted  them,  but  to 
those  whose  property  they  were, 
ex  jure  Quiritium  before  their  manu- 
mission. Hence  if  a  female  slave 
belongs  to  you  ex  jure  Quiritium, 
but  is  mine  in  bonis,  and  she  has 
been  manumitted  by  my  intervention 
only,  and  not  by  yours,  she  can 
become  a  Latina,  and  in  this  case 
her  property  belongs  to  me,  but  the 
tutela  over  her  falls  to  you ;  for  the 
lex  Junia  so  provides.  .  And  thus  if 
she  be  made  a  Latina  by  him  who 
owns  her  both  in  bonis  and  ex  jure 
Quiritiv/tn,  then  her  property  and 
tutela  belong  to  the  same  man. 


(b)  The  text  presents  a  departure  from  the  rule  contained 
in  the  next  section,  in  which  we  see  that  the  tutela  was 
imposed  as  a  duty  upon  those  who  had  some  expectations 
from  the  succession.  There  were  also  other  instances  in 
which  the  strict  rule  as  to  the  tutela  was  not  held  to  apply. 
Thus  the  manumissus,  who  as  a  slave  had  helonged  to  a 
man  and  a  woman  would  be  under  the  tutela  of  the  son 
of  his  former  patron,  if  the  tutela  should  arise,  althougli 
the  patron  had  the  right  to  succeed  to  his  entire  j)roperty  if 
he  had  become  a  Roman  citizen,  and  to  the  moiety  if  he 
were  a  Latinus,  the  other  moiety  then  devolving  upon  the 
son  of  his  patron.  "  Legitima)  tutelte  lege  duodecnii 
tabularum    agnatis    dehittB    sunt,     ct    consangiiineis,    item 
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patronis,  id  est  his  qui  ad  legitimfim  liereditatem  admitti  pos- 
sint.  Hoc  snmma  providentia,  ut,  qrii  sperarent  hcinc 
successionem,  iidem  tuerentar  bona,  ne  dilapidarentur."  1.  1 
pr.  Dig.  de  leg.  tutor.  (26.  4.)  See  also  Gai.  iii.  sec.  60. 
Again,  the  enfranchised  impubes,  assigned  by  a  testator 
to  his  daughters,  fell  under  the  tutela  of  the  brothers  of  the 
latter,  who,  however,  inherited  the  succession.  "  Idem  erit, 
si  filiffi  assignatus  libertus  sit,  tutela  quidcm  apud  fratres 
remanebit,  ut  Marcellus  notat,  legitima  autem  hereditas  ad 
sororem  pertinebit."  1,  1.  sec.  3.  Dig,  de  leg.  tut.  (26.  4.) 
Domenget  in  loco. 

168.  Agnatis,  qwi  lerjitimi  tutores  168.  Those  agnates  who  are  tutores 
sunt,  item  manumissoribnsTpermissuxa  legitimi,  as  well  as  those  who  are 
est  feminarum  tutelam  alii  in  jure  manuniissores,  are  allowed  to  cede 
cedere:  piipillorum  autem  tutelam  before  a  magistrate  (ivijitre)  the  tii- 
non  est  permissum  cedere,  quia  .  .  n  tela  of  women  to  a  third  person,  but 
iHdetur  .  .  .  osa,  (c)  cum  tempore  pu-  they  are  not  permitted  to  surrender 
bertatis  firuatui'.  the  titteJa  of  pupils,  because  this  does 

not    seem  to   be   burdensome,  since 
it  ends  at  the  time  of  puberty. 

JrsT.  i.  19. 

(o)  Quia  non  videtur  annosa  (because  this  does  not  appear 
to  be  for  many  years)  is  the  conjecture  of  Hollweg,  and  is 
accepted  by  Boecking.  Huschke  gives  as  his  emendation 
"  quia  non  videtur  onerosa,  etc.,"  and  says  "Sed  annosum  est 
quod  jam  habet,  non  quod  duraturum  est  multos  annos. 
This  emendation  is  adopted  in  the  translation. 

169.  Is  autem  cui  ccditur  tutela  169.  He  to  whom  the  tutela  is  sur- 
cessicius  f«tor  vocatur.  (d)                       rendered  is  called  the  cecissius  tutor. 

(d)  Cessicius  tutor  vocatur.  There  were,  as  already  ob- 
served tutors  of  different  denominations.  It  may  assist 
the  student  to  distiuQ-uish  them  if  we  note  the  different  kinds 
of  tutors.  The  text  explains  how  the  name  tutor  cessicius 
arose.     Ulpianus  also  says:  "Is  cui  tutela  in  jure  cessa  est. 
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cessicius   tutor   appellatur."       Frag.    xi.   7.     The    "Tutor 
Atilianus"  was  the  tutor  given  in  accordance  with  the  pro- 
visions of  the  lex  Atilia,  by  the  praetor  urbanus  and  the  major 
part  ofthe  tribunes  of  the  Plebs  :  a  tutor  ofasimilar  charac- 
ter was  given  by  the  presidents  of  the  provinces  in  virtue  of 
the  lex  Julia  et  Titia.      "  Tutores  dativi,"  as  we  see  from 
Gains  i.  150 — 152,  are  the  tutors  named  by  the  testator  him- 
self;  "  Tutores  optivi  "  were  those  chosen  by  women  who  had 
the  optio,  and  received  their  name  from  the  exercise  of  this 
choice;  "Tutores  legitimi"  were  agnate  tutors  given  by  vir- 
tue ofthe  law  ofthe  XII  Tables.     In  the  most  ancient  law  of 
Rome,   if  there  were  no  testament,  and  no   agnates,   the 
gens  undertook  the  tutorship,    and    were  called  to  do  so 
by  a  lex.     In  the  second  stage  of  the  law  the  appointment 
was  made  by  a  magistrate.     The  datio   tutoris,  however, 
did  not  appertain  to  the  magistrate,  simply  by  virtue  of 
his  jurisdictio   or  his   imperium,   he   must   needs   be  em- 
powered thus  to   appoint  by  law.      "  Tutoris  datio  neque 
imperii  est,  neque  jurisdictionis,  sed  ei  soli  competit,  cui 
nominatim  hoc  dedit  vel  lex,  vel  senatus-consnltum,    vel 
princeps."     1.  6.  sec.  2.  Dig.  de  tutelis  (26.  1 .)     The  "  Tutor 
Prsetorius  "    was  the  tutor  appointed  by  a  magistrate  for 
a  single  transaction ;  or  when  the  -pupil  had  a  tutor,  and  this 
tutor  was  prevented  from  entering  upon  his  duties,  or  when 
there  was  some  impediment  to  his  acting,  as  for  example 
if  some  business  arose  between  the  tutor  himself  and    the 
pupil ;  or  when  the  tutor  appointed  was  absent,  and  not  able 
to  attend  to  the  discharge  of  his  duties.     An  agnate  ascen- 
dant, as  we  have  seen,  miglit  give  the  child  or  grandchild 
under  his  potestas  in  mancipium  to  another  man  on  condition 
that   the   child  be    reconveyed    to    himself.      The    tutela 
fiduciaria  was  introduced  after  the  example  thus  presented. 
A  woman  could  liberate   herself  from   the    tutela   of  her 
agnates   by  means  of  the   "  coemptio  cum  extraneo  fidu- 
cise  causa."    This  tutor  was  called  the  Tutor  Fiduciarius,  and 
it  was  usual  to  select  a  childless  old  man.    Every  coemption 
pre-supposed  the  avctoritas  ofthe  tutor  for  the  time  being. 
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Hence  the  woman  could  only  have  a  Tutor  Fiduciarius,  when 
she  had  a  Tutor  Dativus  or  agnates  who  were  disposed  to 
yield  to  her  wishes.  When  there  are  several  tutors,  one 
may  especially  charge  himself  with  the  duties  of  the  tutorial 
office,  in  which  case  he  is  called  the  Tutor  Gerens :  the  others, 
who  have  then  simply  the  task  of  seeing  that  the  Tutor 
Gerens  does  his  duty,  are  called  Tutores  Honorarii.  Puchta 
ii.  p.  211.  iii.  pp.  298e.  302m.  See  Gai.  i.  ss.  166,  172, 
175.      Cic.  pro  Mur.  c.   12.  ad  fani.  ii.  19.  Top.  4. 


170.  Quo  mortuo  aut  capite  dimi- 
nutio  reverlitur  ad  eum  tutorera 
tutela  qui  cessit.  Ipse  quoque  qui 
cessit,  si  morfcuns  awt  capite  dimi- 
nutus  sit,  a  cessieio  tutela  discedit 
et  revertitur  ad  eum,  qui  post  eum 
qui  cesserat  secundum  gradum  in 
tutela  habuerii. 


170.  After  his  death  or  capitis  de- 
minutio  the  tutela  reverts  to  the  tutor 
who  has  ceded  it ;  if  this  tutor  die  or 
suffer  a  capitis  deminutio,  the  tutela, 
departs  fi-om  the  cessicius,  and  re- 
verts to  the  person  who,  as  it  respects 
the  tutela,  was  next  in  order  to  him 
who  had  surrendered  it. 


171.  Set  quantum  ad  agnatos  per- 
tinet,  nihil  hoc  tempore  de  cessicia 
tutela  quaeritur,  cum  agnatorum  tu- 
telae  in  feminis  lege  Claudia  sublatae 
sint. 


171.  But  as  far  as  relates  to  agnates, 
at  the  present  time  no  question  is 
raised  in  regard  to  cessicia  tutela, 
since  by  the  lea;  Claudia  the  tutelce  of 
agnates,  with  respect  to  women,  have 
been  abolished. 


172.  Sed  fiduciarios  quoque  qui- 
dam  putaverunt  cedendse  tutelse  jus 
non  habere,  cum  ipsi  se  oneri  subje- 
cerint.  Quod  etsi  placeat,  in  parente 
tamen  qui  filiam  neptemve  aut  pro- 
neptem  alteri  ea  lego  mancipio  dedit, 
ut  sibi  remanciparetur,  remaucipa- 
tamque  manumisit,  idem  dici  non 
debet,  cum  is  et  legitimus  tutor  hab- 
eatur ;  et  non  minus  huic  quam  pa- 
trouis  honor  praestandus  est.   (e) 


172.  But  also  the  fiducioA-ii  tutores 
have  not,  according  to  the  opinion  of 
some,  the  right  of  surrendering  the 
tutela,  since  they  have  voluntarily 
undertaken  the  burden.  But  even  if 
this  opinion  is  received,  still  it  ought 
not  to  be  aflBrmed  of  the  agnate  as- 
cendant (parens)  who  has  given  his 
daughter,  or  grand-daughter,  or 
great  grand- daughter  in  mancipium 
to  another  on  condition  (ea  lege)  that 
she  be  reconveycd  to  himself,  and  has 
manumitted  her  after  she  has  been 
reconveycd,  since  he,  too,  is  held  as 
a  statutory  tutor ;  and  not  less  honour 
should  be  rendered  to  him  than  to  the 
patrons. 
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(e)  In  relation  to  the  rights  and  duties  of  the  tutor,  it  is  to 
be  observed  that  they  datea  from  the  very  instant  in  which 
the  tutor  had  notice  of  the  tutorship.  The  tutor  was 
required  to  obtain  the  decree  of  the  authorities  sanctioning 
his  appointment,  and  transferring  to  him  tlie  management 
of  the  property  of  his  ward.  He  must  also  take  the  oath 
appointed  for  tutors,  give  adequate  bail  or  security, 
and  finally  obtain  an  inventory  of  his  ward's  property. 
After  these  preliminaries  were  attended  to,  his  care  for 
the  person  and  the  property  of  his  ward  commenced. 

AVith  due  and  proper  attention  to  the  wishes  of  the  deceased 
fatlier  of  his  pupil,  and  under  the  inspection,  and  with  the 
cooperation  of  the  authorities,  the  tutor  must  defend,  nur- 
ture, and  educate  his  ward.  The  principal  duties,  however, 
of  the  tutor,  it  should  be  remembered,  related  to  the 
management  of  his  ward's  property.  As  far  as  this  was 
concerned,  he  was  answerable  for  diligentia  in  concreto,  and 
when  he  had  himself  sought  the  tutorship  for  owzyziscw/pa. 
The  tutor  was  bound  to  guard  against  what  in  modern  law 
is  termed  waste;  he  must  call  in  all  the  assets  of  his  ward's 
estate  at  the  right  time,  and  invest  all  funds  upon  proper 
and  valid  security.  It  was  the  tutor's  duty  to  rebuild,  or  let 
immoveable  property  at  the  best  rate.  He  could  not  be 
liberal  at  the  cost  of  his  pupil,  and  he  must  pay  his  lawful 
debts  without  waiting  to  be  sued.  In  the  older  law  the 
tutor  had  an  unlimited  right  of  alienation,  but  in  later  law 
the  tutor  could  not  alienate  his  ward's  property  with- 
out the  decree  of  a  magistrate  empowering  him  to  do  so. 
The  pupil  could  claim  by  vindicatio  anything  illegally  alien- 
ated, but  must  prove  that  the  thing  for  which  he  thus  sued 
was  his  property.  The  defendant  to  succeed  must  prove 
the  permission  of  the  proper  magistrate  authorising 
the  alienation ;  but  the  ward  might  protect  himself  and 
recover  his  property  if  he  could  show  that  there  were  any 
defect  in  the  magisterial  permission.  The  tutor,  however, 
was  permitted  to  alienate  fruits  and  perishable  things.  He 
could  also  alienate,  if  permitted  by  the  testator  or  by  tlie 
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regent,  or  if  the  plaintiff  took  an  oath  affirming  his  right 
to  sell  at  the  time  of  the  alienation  ;  or  if  the  alienation  were 
compulsory,  as  in  the  case  of  a  socius  ;  or  if  the  ward  had 
pledged  a  thing,  and  was  unable  to  realize  his  money 
without  sale  and  alienation.  An  alienation  invalid  at  the 
commencement  might  convalesce — as,  for  example,  by  the 
ratification  of  the  pupil  upon  his  coming  of  age,  or  when  the 
ward  became  heir  to  the  estate  of  his  guardian,  and  vice 
versa  ;  or  by  lapse  of  time  ;  and,  in  the  modern  civil  law,  after 
the  space  of  five  years. 


173.  Praetereasenatusconsultomu- 
7,ieribus  permissum  est  in  absentis 
tutoris  locum  aliam  pefcere :  quo  pe- 
tite prior  desinit.  Nee  interest  quam 
lonfte  aberit  is  tutor. 


173.  Moreover  women  are  per- 
mitted  by  a  senatus-cousultum  to 
demand  another  tutor  in  tlie  place  of 
one  who  is  absent ;  after  whose  ap- 
pointment the  former  tutor  ceases 
to  act ;  nor  is  it  of  any  consequence 
how  loner  the  tutor  has  been  absent. 


r!f- 


174.  Set  excipitur,  ne  in  absentis 
patroni  locum  liceat  libertce  tutorem 
petere. 


174.  But  there  is  an  exception; 
freed- women  cannot  petition  for  a  tu- 
tor in  the  place  of  an  absent  patron. 


175.  Patroni  aw.tem  loco  habemus 
eiiam  parentem  qui  in  e  mancipio 
aibi  remancipatam  filiam  neptemve 
aut  proneptem  manumissione  legiti- 
mam  tutelam  nanctus  est.  Hujus 
quidem  liberi  fiduciarii  tutoris  loco 
numerautur:  patroni  autem  liberi 
eandem  tutelam  adipiscuntur,  quam 
et  pater  eorum  habuit. 


175.  But  we  have  in  the  place  of 
the  patron  also  the  agnate  ascendant, 
who  has  obtained  the  legal  tutela  by 
manumission  over  a  daughter,  grand- 
daughter, or  great  grand-daughter 
who  has  been  emancipated  by  hira. 
His  children  succeed  to  the  place  of 
a  tutor  fiduciarius,  but  the  children 
of  the  patron  obtain  the  same  tu.- 
tela  which  their  father  had. 


176.  8ed  ad  certcum  quidem  cau,sam 
etiam  in  patroni  absentis  locum  jjer- 
misit  senatus  tutorem  petere,  veluti 
ad  hereditatem  adeundam.  (/) 


176.  There  are,  however,  some 
grounds  on  account  of  which  the  sen- 
ate permits  a  tutor  to  be  selected  iu 
the  place  of  an  absent  patron;  for 
example,  upon  the  entrance  to  an 
inheritance. 


N 
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(/)  The  comraenceinent  of  this  section  is  unlike  the  style 
of  Gains,  and  does  not  suggest  the  probable  completion  of 
the  lacuna.  Huschke  suggests  as  better,  "ad  certas  tamen 
res,  vel  causas  etiam  in  patroni  absentis  locum  permisit  sena- 
tus  tutorem  petere,  etc."  It  appears  from  Ulp.  xi.  22, 
that  this  is  the  same  senatus-consultura  as  that  men- 
tioned in  Gaius,  i.  173.  Ulpianus  says,  "Item  ex 
senatus-consulto  tutor  datur  mulieri  ei  cujus  tutor  abest, 
])ra3terquam  si  patronus  sit  qui  abest;  nam  in  locum  patroni 
absentis  aliter  peti  non  potest,  nisi  ad  hereditatem  adeun- 
dam  et  nuptias  contrahendas.  Idemque  permisit  in  pupillo 
patroni  filio."  This  senatus-consultum  was  passed  for  two 
objects,  "ad  hereditatem  adeundam  et  nuptias  contrahendas," 
and,  in  the  absence  of  one  patron,  to  secure  the  appointment 
of  another  in  his  place.  Gaius  does  not  go  into  the  second 
case,  as  being  past  the  comprehension  of  a  beginner. 
Huschke's  Kritik,  pp.  29,  30,  and  Gaius,  sec.  176,  note  7. 

177.  Idem   senatus   censuit  et  in  177.  The  senate  has  also  resolved 

persona  pupilli  patroni  filii.  the  same  in  reference  to  the  son  of  a 

patron  who  is  under  the  tutela. 


178.  Itemque  lege  Julia  de  mari-  178.  For  so  also  by  the  lex  Julia 

tandis  ordinibus  (g)  ei  quae  in  legitima  (de  marita/iidis  ordinibus)  concerning 
tutela  pupilli  sit  permittitur,  dotis  marriages,  those  persons  who  are 
constituendas  gratia  a  Praotore  urba-  under  the  tutela  legitima  can,  for  the 
no  tutorem  petere.  sake  of  agreeing  upon  their  dowry, 

ask  for  a  tutor  from  the  Prcetor  ur- 

banus. 


(g)  Itemque  lecje  Julia  de  maritandis  ordinibus.  The 
law  here  referred  to  is  sometimes  cited  as  the  lex  Julia, 
sometimes  as  the  lex  Papia  Poppaea,  sometimes  as  the  lex 
Julia  et  Papia,  and  by  Gaius  in  the  present  section  as  the  lex 
de  Maritandis  Ordinibus.  It  was  enacted  as  the  lex  Julia, 
18  ij  c.  but  did  not  come  into  legal  operation  till  some 
years  afterwards.  The  principal  provisions  of  this  law  may 
be  arranged   under  two   heads: — Marriage  and  Caduca,  or 
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lapsed  status.  The  origin  of  this  important  hiw  is 
probably  to  be  traced  to  the  peculiar  condition  of  the 
Roinan  empire.  It  was  considered  by  the  emperor  to 
be  the  duty  of  a  good  citizen  not  to  remain  single ; 
and  it  appertained  to  the  office  of  the  censor  to  ad- 
monish men  who  did  not  endeavour  to  found  families. 
Various  advantages  were  held  out  to  the  fathers  of  many 
children,  while  the  confirmed  old  bachelor  had  to  pay  a 
pecuniary  impost  known  as  "  ses  uxorum."  (Paul.  Diac.  ex 
Festo.  V.  uxorum.  Val.  Max,  ii.  9.  1.  Cic.  de  leg.  iii.  3: 
Cselibes  esse  prohibento.  Liv.  45.  15.  Gell.  5.  19.)  Csesar 
divided  the  lands  of  the  Campagna  among  those  citizens 
who  were  the  fathers  of  three  or  more  children.  A  few 
years  after  the  battle  of  Actium,  at  the  time  of  his  sixth 
consulate  (726  a.u.c),  the  emperor  by  an  edict  deter- 
mined several  points  in  relation  to  this  important  subject. 
But  it  was  not  till  the  year  736  a.u.c.  that  he  made  a 
proposal  to  the  senate  to  pass  a  law,  in  which  proposal  legal 
disadvantages  were  made  to  attach  to  celibacy,  and  rewards 
were  held  out  for  marriage,  the  raising  of  a  family,  and  the 
training  of  children. 

It  was  with  difficulty  that  Augustus  obtained  the  favour- 
able decision  of  the  senate.  The  lex  "  de  maritandis 
ordinibus,"  found  in  the  senatus-consultum  "  de  ludis 
ssecularibus,"  was  submitted  for  the  approval  of  the  Plebs, 
but  rejected  by  them  amid  great  tumult.  Augustus  was 
compelled  to  allow  the  matter  to  remain  in  statu  quo, 
yielding  to  the  opposition  of  the  people,  but  convinced  in 
his  own  mind  that  the  encouragement  of  marriage  was  of 
prime  importance  for  securing  the  interests  of  an  empire, 
whose  population  had  been  reduced  by  long,  cruel,  and 
destructive  wars.  Towards  the  close  of  his  rule  the  law 
was  revised,  the  penalty  of  remaining  unmarried  was  miti- 
gated, and  the  rewards  of  those  who  resolved  to  enter  into 
the  married  state  were  increased.  A  vacatio,  or  period  of 
three  years,  was  to  be  allowed  to  expire  before  the  law 
sliould  come  into  0})eration  ;  subject  to  this  condition,  in 

n2 
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the  consulate  of  S.  JElius  Catus  and  C.  Sentius  Saturninu*, 
(757   A  u.c.)  the  lex  Julia  maritandis  ordinibus  was  passed. 
This   Vacatio   came     to     an   end     a. u.c.     760,    when     the 
emperor  was  compelled  to  approve  of  another  delay  exten- 
ding over  a  period  of  two  years  ;  so  that  it  was  not  till   762 
A.u.c.  that  the  law  came   into  full  operation.      The   equites 
now  opposed  the    law    in  the  most  violent  manner,   and 
demanded   its  repeal.      Augustus   did    not    yield  to  their 
request,   but  granted  a  further  delay  of  a  year,  at  the  end 
of  which    period  a  second   law  was   passed,    into    which 
were  introduced  many  new  clauses  upon  the  same  subject. 
This  is  the  law  known  as  the  lex  Papia  Poppsea,  which  derives 
its  name   from  the   two  consules   suffecti  who  held  office 
that  year — M.  Papius  Mutilus  and  Q.  Poppaeus  Secundus. 
As  these  laws  were  not  blended  nor  incorporated  the  one  in 
the  other,  ^they  are  properly  cited  as  the  lex  Julia  or  the 
lex  Papia,  and,  when  quoted  in  combination,  are  styled  the 
lex  Julia  et  Papia  Poppsea.     These  statutes  contain  several 
chapters,  divided,  as  already  observed,  under  two   princijial 
heads.     I.  De  Maritandis  Ordinibus  (pars  nuptialis),  which 
includes    rules   affecting    marriage,  and   the  advantages  to 
be    obtained   in   the    State   by  married   people   who   have 
children.      II.    De   Caducis  (caducaria),   setting  forth  the 
penalties    of  celibacy    and     childlessness.       The   effect   of 
this  law    upon   those    who    lived    in   celibacy    was    such 
that  celibates  could  neither   take   inheritances,    nor  enjoy 
bequests  unless  they  were  married  within  a  hundred  days 
from  the  time  they  become  entitled,  while  married  persons 
who  were  childless  {o7'bi)  could  only  take  half  the   hereditas 
or  legatum  which  devolved  upon  them.  Ulpianus  says :  "  Quod 
quissibi  testamento  relictum,itautjurecivili  caperepossit,ali- 
qua  ex  causanonceperit,  caducura  appellatur,  veluti  ceciderit 
ab  eo  :  verbi gratia  sicrolibi  vol  Latino  Juniano  legatum  fuerit, 
necintradiescentumvelc<xlehslegiparuerit,^e\J-i^tm\xs]\\9,Q,m- 
ritiura  consecutus  sit."     Tit.  xvii.  1.     There  has  been  a  good 
deal  of  discussion  as  to  the  object  of  the  emperor  in  so  pertina- 
ciously pressing  this  singular  and  obnoxious  law.  The  political 
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reason  was  most  likely  that  already  given.  The  depravity 
introduced  by  the  terrible  wars  of  the  republic  had  brought, 
!is  wars  ever  must,  a  long  train  of  domestic  and  moral  evils. 
The  object  of  these  laws  was  to  cherish  domestic  life  and  pro- 
mote personal  virtue.  The  Romans  seem  to  have  thought  that 
the  aim  of  the  emperor  was  not  only  to  punish  celibacy  but,  by 
increasing  the  number  of  his  subjects,  to  augment  the 
wealth  of  the  empire.  Hence  Tacitus,  with  elegant 
scorn,  in  referring  to  the  law  says  :  "  Relatum  deinde  de 
moderanda  Papia  Poppcea,  quam  senior  Augustus,  post 
Julias  rogationes,  incitandis  cccllbian  poenis  et  augendo  cera- 
rio  sanxerat."    Tac.  Annal.  iii.  25. 

By  the  privileges  and  rewards  given  to  the  heads  of 
increasing  families  an  avenue  was  prepared  for  more  fre- 
quent domestic  visitation  on  the  part  of  the  officers  of  the 
State,  legalizing  a  system  of  espionage  which  the  keen  irony 
of  Tacitus  was  not  slow  to  expose.  "  Acriora  ex  eo  vincla, 
inditi  custodes,  et  lege  Papia  Poppsea  prssmiis  inducti  ut  si 
a  privileges  parentum  cessaretur,  velut  parens  omnium 
populus  vacantia  teneret,  sed  altiuspenetrabant ;  urbemque, 
et  Italian!,  et  quod  usquam  civium,  corripuerunt,  multo- 
rumque  excisi  status."  Tac.  Annal.  iii.  28.  Dio.  Cass. 
16.  Gruter.  inscrijo.  p.  326.  Hanbold  (Spangenberg)  manum 
legal,  p.  163.  Suet.  Octa.  34.  Propert.  Eleg  ii.  7.  Plin. 
l)aneg.  34.  Article  Julia  lex.  et  Papia  Popprea  in  Eict. 
Gr.  Rom.  Antiq.     Puchta's  Instit.  vol.  i.  sec.  107. 

179.  Gane  patroni  filius  etiamsi  in-  179.  The  son  of  a  patron,  al- 
pubcs  sit,  liberfce  efficietur  tufor,  at  though  he  be  a  luinor,  will  be  tutor 
in  nulla  re  aactov  fieri  potest,  cum  to  a  freed-womau,  but  he  cannot  be- 
ipsi  nihil  permissum  sit  sine  tutoris  come  auctor  in  any  matter,  since  he 
auctoritate  agere.  can  do  nothing  legally  himself  with- 
out the  authority  of  his  tutor. 

180.  Item  si  qua  in  tutela  legitima  180.  Again,  if  a  woman  is  undarthe 
furiosi  aut  muti  sit,  permittitur  ei  tutela  legitima  of  an  insane  or  dumb 
senatusconsulto  dotis  constituendae  person,  she  can,  by  the  same  senatus- 
gratia  tutorem  pctere.  consul tum,  ask   for  a  tutor  for  the 

purpose  of  Hgvccing  upon  a  dowry. 


> 
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181.  Quibua  casibus  salvam  man-  181.  In  si;ch    oases  it   is  evident 

ero  tutolam  patrono  patroniquo  filio       that  the  tutela  is  preserved  to  the 
manifestum  est.  patron  and  the  son  of  the  patron. 


182.  Prseterea  senatus  censuit,  ut  182.  Moreover,  the  senate  has  de. 

si  tutor  pupilli  papiUaevo  suspectus  cided  that  when  the  tutor,  being 
a  tutela  remotas  sit,  sivo  ex  justa  distrusted,  has  been  removed  from 
causa  fucrit  excusatus,  in  locum  ejus  the  tiUda,  or  has  been  excused  on  a 
alms  tutor  detar,  qno  dato  prior  tutor  legally  acknowledged  ground,  (ex 
amittit  tutelam.  (It)  justa  causa)  another  tutor  shall  be 

appointed  in  his  place,  from  the  date 
of  whose  appointment  the  former 
tutor  shall  lose  his  tutela. 


{h)  The  pupil  was  secured  against  the  possibility  of  any- 
wrong  on  the  part  of  the  tutor,  by  several  precautions.  The  tu- 
tor might  be  removed  in  accordance  Avith  the  provision  of  the 
Twelve  Tables.  "  De  tutore  suspecto,  et  de  condemnatione 
in  duplum."  Tryphoninus  says,  "  Sed  si  ipsi  tutores  rem 
pupilli  furati  sunt,  videamus  an  ea  actione  quae  proponitur 
ex  lege  XII  tabularum  adversus  tutorem  in  duplum,  singuli 
in  solidurn  teneantur."  1. 1.  sec.  2.  Dig.  de  susp.  tut.  (26.  10.) 
The  proceedings  against  a  tutor  suspectus  might  be  either 
on  the  ground  of  infidelity  or  of  negligence,  suspecti  crimen 
or  postulatio,  a  quasi  public  accusation.  The  co-tutors 
were  bound  to  take  legal  proceedings  against  the  tutor 
suspectus,  or  the  public  authorities  might  do  so  ex  officio. 
The  tutor  was  removed  either  cum  infamia  on  account 
of  the  unfaithful  discharge  of  his  duty,  or  he  might  be 
adjudged  to  the  j)enalty  of  culpa  lata.  If  he  were  found 
simply  incompetent  he  might  be  removed  sine  infamia.  1.  9. 
Cod,  de  susp.  tut.  (5.  32.)  sec.  6.  Instit.  eod.  (1.  26.) 
Puchta's  Instit.  vol.  iii.  p.  242  et  seq. 


183.  Haec  omnia  similiter  ei  Ro-  183.  All  these  things  are  equally 

mac  et  in  provinciis  &olent  observari       to  be  observed  at  Home  and  iu  the 
.     .     .     .   si  vero  .     .     .  provinces. 
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184.  Olim  cum  legis  actiones  (i)  in 
usu  erant,  etiam  ex  ilia  causa  tutor 
dabatur,  si  inter  tatorem  et  mulicrem 
pupillumve  legis  actione  agendum 
erat:  nam  quia  i]jse  quitZe?)!.  tutor  in 
re  sua  auctor  esse  non  poterat,  alius 
dabatur,  quo  auctore  ilia,  legis  actio 
perageretwr :  qui  dicebatur  pra>torius 
tutor,  quia  a  Prfctore  urbano  dabatur. 
Post  sublatas  legis  actiones  quidam 
putant  hanc  speciem  dandi  tutoris 
non  esse  nccessariam ;  sed  adhuc  dari 
in  usu  est,  si  legitimo  judicio  aga.tnT. 


184.  Formerly,  when  the  legis 
actio7ies  were  in  use,  a  new  tutor 
was  named  every  time  there  was  an 
action  between  the  tutor  and  the 
woman,  or  pupil  subjected  to  his 
tutela.  Because  the  tutor  could  not 
be  plaintiff  (auctor)  in  his  own  suit, 
another  was  appointed  under  whose 
authority  it  was  necessary  to  carry 
on  the  suit;  ho  was  called  tutor  prce- 
torixis,  since  ho  was  appointed  by 
the  ])netor  urianus.  Some  are  of 
opinion  that  after  the  method  of 
procedure  by  Zegts  actiones  was  super- 
ceded this  mode  of  appointing  a 
tutor  was  not  necessary;  but  it  is  still 
in  use  with  reference  to  a  legitimum 
judicium. 


(i)  For  an  account  of  the  "  legis  actiones  "see  Gai.  iv.  ss. 
12 — 30.  Ulpianus  says,  "  Moribus  tutor  datur  mulieri 
pupillove,  qui  cum  tutore  suo  lege  aut  legitimo  judicio 
agere  vult,  ut  auctore  eo  agat  (ipse  enim  tutor  in  rem  suam 
auctor  fieri  non  potest),  qui  preetorianus  tutor  dicitur,  quia  a 
praetore  urbis  dari  consuevit."  Tit.  xi.  24.  pr.  Just,  de  iis, 
per  quos  agere  (4.10).  Huscbke  says,  "  pro  tutela;  "  Nam 
et  ibi  legendum  est  :  "  si  qui  qua3ve  in  cujus  eorum  tutela," 
ut  ex  lege  Hostilia  preetor  quasi  protutorem  daret,  etiam  si 
furti  lege  agendum  esset  a  pupillo  vel  muliere,  cujus  tutor 
apud  hostes  vel  reip.  c.  absens  erat :  quem  casum  Gai.  iv. 
82.  rectius  omisit,  quia  liic  non  tarn  tutor  quani  pupillus 
tutore  agebat.  De  aliorum  sententiis  cf.  Keller  Civil  pr. 
note  631.     Huschke  in  Gai.  note  s.  184. 


185.  Si  cui  nullus  omniuo  tutor  sit, 
ei  datur  in  urbe  Roma  ex  lege  Atilia 
a  PraDtoro  urbano  ct  majore  parte 
Tribimorum  j'l^bis,  qui  Atilianus 
tutor  vocatur;  in  provinciis  vero  a 
Pra?sidibus  provinciarum  ex  lego 
Julia  et  Titia. 


185.  If  a  person  has  no  tutor  at 
all,  then  in  the  city  of  Rome  itself, 
by  virtue  of  the  lex  Atilia,  a  tutor 
called  tutor  Atilianus  is  appointed 
by  the  praetor  of  the  city  and  the 
majority  of  the  tribunes  of  thePlebs  ; 
but,  if  in   the  provinces,  the  tutor  is 
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[De  lege  Julia  et  Titia  vide  supra       named  by  the  presidents  of  the  pro- 
p.  159  efc  post  p.  193.]  vinces  in  accordance   with  the   lex 

Julia  et  Titia. 

Just.  i.  20  pr. 


186.    Et  ideo  si    cui    testamento  186.  And  thus  if  to  any  one  a  tutor 

tutor  sub  condicione  aut  ex  die  certo  has  been  appointed  by  will,  under  a 
datus  sit,  quamdiu  condicio  aut  dies  certain  condition,  or  to  enter  on  his 
pendet,  tutor  dari  ^potest ;  item  si  functions  on  a  fixed  day,  a  tutor  may 
pure  datus  fuerit,  quamdiu  nemo  be  given  until  the  condition  is  satis- 
heres  existat,  tamdiu  ex  iis  legibus  ficd,  or  the  day  arrives.  Also,  if  a 
tutor  petendus  est :  qui  desinit  tutor  tutor  has  been  given  unconditionally, 
esse  postea  quam  quis  ex  testamento  yet,  so  long  as  no  one  appears  as 
tutor  esse  coeperit.  (j)  heir,  another  tutor  must  be  appointed 

by  law  who  ceases  to  act  as 
tutor  when  some  one  subsequently 
commences  his  tutorship  under  the 
will. 


f^J  By  the  term  Conditio  is  to  be  understood  in  Roman 
law  that  uncertain  event,  upon  the  happening  or  non- 
happening  of  which  various  legal  consequences  are  made 
to  depend.  This  definition  of  conditio  only  embraces  the 
limited  and  special  sense  in  which  the  word  is  employed. 
Tit.  Dig.  de  cond.  ins.  (28.  7.)  Tit.  Dig.  de  cond.  (35.  1.) 
Pomponius  says,  "Conditio — aut  in  praeteritum  concepta 
ponitur,  aut  in  pra^sens,  aut  in  futurum."  1.  16.  Dig.  de 
injusto,  etc.  (28.  3.)  But  a  really  true  condition  is  always 
dependent  upon  an  uncertain  event  which  is  in  futuro.  A 
great  number  of  legal  transactions  may  be  made  condi- 
tionally;  a;',  for  example, astipulation,  a  promise,  an  obliga- 
tion, tlie  institution  of  anheir,  or  a  bequest — "Sub  conditione 
stipulari,  promittere,  debere,  heredem  instituere,  legare, 
etc."  Sec.  4.  Inst,  de  verb,  oblig.  (3.  15)  1.  26.  Dig.  de  cond. 
instit.  (28.  7.)  1.  14.  Dig.  de  novat.  et  deleg.  (46.  2.)  1.  10, 
213.  pr.  Dig.  de  verb.  sig.  (50.  16.^  A  condition  is  said  to 
be  suspensiva,  when  the  commencement  of  a  legal  transac- 
tion is  made  dependent  upon  it,  and  resolutiva  when  the 
termination    of   such   a   transaction  is  similarly  dependent 
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thereon.     A  condition  may  be  either  affirmative  or  negative, 
according  as  the  validity  of  something  happening  or  not 
happening  is  made  to  depend  upon  it.    It  is  called  potestiva 
if  the  uncertain  event  is  placed  in  the  free  choice  of  the 
person  upon  whom  it  is  made  to  depend.     A  conditio  potes- 
tiva Paulus  calls  promiscua.     "  Item  sciendum  est,  promis- 
cuas  conditiones  post  mortem  impleri  oportere,  si  in  hoc 
fiant,  ut  testament©  pareatur,  veluti  si   Capitolium  ascen- 
dent, et  similia  non  promiscuas  etiam  vivo  testatore  existere 
posse,  veluti  si  Titius  Consul  factus  fuerit.  1.  11.  sec.   l.de 
condit.  et  dem.  (35.  \.)     See  also  Miihlenbruch  in  the  con- 
tinuation of  Gluck's  commentary,  part  36.  sec.  357.  note  8. 
Justinian  mentions  the  conditio  potestiva  in  opposition  to 
the  conditio  casualis,  and  says  that  there  may  be  a  conditio 
mixta,  the  fulfilment  of  which  may  depend  partly  upon  the 
will  of  a  person  and  partly  on  circumstances;  1.  unica.  sec.  7. 
Cod.  de  cad.  tol.  (6.  51 .)     As  long  as  it  is  uncertain  whether 
the  condition  will  be  fulfilled,   it  is   said    conditio  pendet. 
When   the  condition  has  occurred,  then  the  civilians  say 
conditio  exist'it.     If  it  is  certain  that  the  condition  can  never 
take  place,  then  it  is  said  conditio  deficit.  Other  terms  besides 
existit  are  also  employed  to  express  that  the  condition  has 
actually    occurred.      Thus    it    is    said    "  conditio    exstitit, 
impletur,  impleta,  expleta  est,"  1.  16.  Dig.  de^condic.  indeb. 
(12.    6.)     1.     14.     pr.    Dig.     de    condic.     furt.     (13.     1.) 
1.     25.     Dig.    de    condit.     et    demonst.    (35.    1.)     1.    14. 
Dig  de  nova,  et  deleg.  (46.  2.)     A   fundamental  maxim 
in     relation    to    conditions    is     "  conditio    existens     retro- 
trahitur  ad  initium  negotii."    This  maxim,  however,  does  not 
hold  good  when  the  existence  of  the. condition  depends  upon 
the  will  of  the  party  entitled  to  impose  it,  or  upon  the  will 
of  the  party  who  is  to  be  bound  thereby,  since  in  such  cases 
it  would  be  possible  at  any  moment  to  determine  the  exis- 
tence of  the  condition.     Conditions  are  said  to  be  necessarice 
when  it  is  certain  either  that  they  must  happen,  or  that  they 
cannot  come  to  pass.     Conditions  may  be  also  impossihiles, 
or  turjyes,  or  tacitce,  or  juris,  or  perplexce.     Dies  and  conditio 
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should  be  carefully  distingiiished.  By  dies — when  it  is  not 
a  dies  incertus,  which  is  the  same  as  a  conditio — we  are  to 
understand  that  certain  point  of  time  at  which  some  legal 
event  must  take  place.  It  is  to  be  distinguished  from  a 
condition  by  the  fact  that  the  element  of  uncertainty  is 
eliminated.  In  the  case  of  a  dies  the  right  vests  at  once, 
and  only  its  exercise  is  suspended  till  the  dies  veniens. 
There  is  no  suspension  of  the  dies  cedens.  In  the 
case  of  a  conditio  it  is  different,  for  both  the  dies  cedens 
and  the  dies  veniens  are  suspended.  The  dies  is  said  to 
be  either  a  quo  or  ad  quern.  Dies  is  said  to  be  ad  quem 
when  the  end  of  a  transaction  or  legal  relation  is  pointed  at. 
It  was  not  always  permitted  to  make  a  legal  transaction 
dependent  on  a  dies  ;  for  instance  there  could  be  no  institu- 
tion of  an  heir  ad  diem.  See  Moehler  Pandecten,  p.  33  et 
seq.  Heumann  Handlexicon  zum  corp.  jur.  civ.  art.  Con- 
ditio.   Compare  also  sec.  Instit.  de  Atil.  Tut.  etc.  (1.  20). 


187.    Ab   hostibus  quoque   tutorc  187.  Also  when  a  tutor  has    been 

capto  ex  his  legibus  tntor  datwr,  (fe)  taken  prisoner  by  the  enemy,  another 

qui  desinit  tutor  esse,  si  is  qui  captus  tutor    is    given    under    these    laws, 

est  in  civitatem  reversus  fuerit :  nam  and    he    ceases   to   be    tutor    when 

reversus  recipit  tutelam  jure  postli-  the  first  tutor  has  returned  fromcap- 

minii.  (Z)  ttvity  ;    for  on  his  return  he  resumes 

the  tutela,  by  the  jus  postliminii. 

(h)  Ah  liostihns  quoque  tulore  capto,  ex  his  legihus  tutor  da- 
tur.  Iluschkein  hisKritik.  p. 30  says,  Without  doubt  "  dabi- 
tur  "  is  the  true  reading  as  it  corresponds  better  with  the  "  dari 
potest"  and  "petendus  est"  in  s.  18G,  for  the  future  tense  also 
points  to  a  previous  petition;  "datur"  would  expre-s  the  wrong 
idea — that  the  datio  was  simply  on  account  of  the  office  itself 
and    not   on    account  of  the  captivity  of  the  tutor. 

(/)  Postliminium  sive  Jus  postliminii^  or  as  the  Germans 
express  it,  "Riickkehrrecht"  (the  jus  of  a  person  who  has 
returned),  is  the  right  which  one  possesses  who  has  returned 
from    hostile   imprisonment    to    resume    his  previous  legal 
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condition,  so  that  on  his  return  he  is  immediately  entitled 
to  all  his  former  rights  and  privileges  in  tlieir  full  legaj 
eSect.  Justinian  says,  "postliminium  fingit  eum,  qui 
captus  est,  semper  in  civitate  fuisse."  Thus  the  jus  post- 
liminii  was  founded  on  the  Jictio  juris  that  the  captive  had 
never  been  absent  from  home.  This,  as  Mr.  Long  observes, 
was  a  fiction  which  was  of  easy  application,  for  as  the  captive 
during  his  absence  could  not  do  any  legal  act,  the  interval 
of  captivity  was  a  period  of  legal  inactivity,  which  was 
terminated  by  his  showing  himself  again.  By  the  jus  post- 
liminii  a  Roman  citizen  was  restored  to  all  his  rights,  just 
as  if  he  had  never  been  captured.  Pomponius  says  that 
there  were  two  kinds  of  postliminii :  "  Quum  duce  species 
postliminii  sint,  ut  aut  nos  revertamur,  aut  aliquid  recipi- 
amus."  Then  he  observes  by  way  of  illustration,  "Quum 
filius  revertatur,  duplicem  in  eo  causam  esse  oportet  post- 
liminii, et  quod  pater  eum  reciperet,  et  ipse  jus  suum.  Non 
ut  pater  filium,  ita  uxorem  maritus  jure  postliminii  recepit, 
sed  consensu  redintegratur  matrimonium."  1.  14.  pr.  sec.  1. 
de  cap.  et  de  post.  (49.  15).  Paulus  further  defines  Post- 
liminium as  "  the  right  of  recovering  a  lost  thing  from  an 
extraneus,  and  of  its  being  restored  to  its  former  status, 
which  right  has  been  established  between  us  (the  Romans) 
and  free  people  and  kings,  by  usage  and  enactments  (jnorihus 
ac  legihus) ;  for  what  we  have  lost  m  war  or  even  out  of  war, 
if  we  recover  it,  we  are  said  to  recover  "postliminio,"  and  this 
usage  has  been  introduced  by  natural  equity,  in  order  that 
he  who  was  wrongfully  detained  by  strangers  should  re- 
cover his  former  rights  on  returning  into  his  own  territories 
{in  fines  suos)."  1.  19  Dig.  tit.  cit.  The  following  instances 
will  serve  to  show  the  important  influence  of  this  jus 
postliminii.  "  Si  praegnans  mulier  ab  hostibus  capta  est,  id 
quod  natum  est,  postliminium  habet."  Again,  "  Si  ager  ab 
hostibus  occupatus,  servusve  captus  liberatus  fuerit,  jure 
postliminii  restitucntur  ususfructus."  Again,  "  Apud  hostes 
susceptus  filius  si  postliminio  redierit,  filii  jura  habet; 
habere    enini   eum   postliminium    nulla    dubitatio    est  post 
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rescrij^tum."  Again,  "  Navibus  longis  atqiie  onerariis 
propter  belli  usum  postliminium  est,  non  piscatoriis,  aut  si 
quas  aetuarias  voluptatis  causa  paraverunt.  Equas  item, 
aut  equa  freni  patiens  recipitur  postliminio  ;  nam  sine  culpa 
equitis  proripere  se  potuerunt."  Marcellus  then  adds,  ex- 
hibiting in  striking  terms  the  temper  and  courage  of  the 
Romans  : — "  Non  idem  in  armis  juris  est,  quippe  nee  sine 
fiagifio  amittnntur ;  arma  enim  postliminio  reverti  negatur, 
quod  turpitvr  amittantur."  1.  2.  Dig.  de  capt.  et  depost,,  etc. 
(49.  15).  The  whole  of  this  title  should  be  consulted  on 
the  jus  postliminii,  but  see  especially  1.  9.  1.  5.  pr.  et  sec.  9. 
1.  19.  already  cited  1.  5.  5.  1.  Dig.  de  stat.  hom.  (1.  5)  1.  26. 
Dig.  de  usufructu  ea.  rer.  (7.  5)  1.  11.  sec.  4.  Dig.  de  excep. 
rei.  jud.  (44.  2).  "  Dictum  est  autem  postliminium  a  limine 
et  post,  unde  enm,  qui  ab  hostibus  captus  in  fines  nostros 
postea  pervenit,  postliminio  reversum  recte  dicimus  ;  "  sec.  5. 
Ins.  quibus  modis,  etc.  (1.  12.)  See  also  the  titles  to  the 
Dig.  (49.  15),  to  the  Cod.  (8.  15)  and  Art.  "  Postliminium  " 
in  Diet.  Gr.  et  Rom.  Ant. 


188.  Ex  /lis  apparet  quot  sint  spe- 
cies tutelarum.  Si  vero  quoeramus, 
in  quot  genera  hge  species  deducantur 
lo?iga  erit  disputatio :  (m)  nam  de  ea  re 
valde  veteres  dubitaverunt,  nosque 
diligentius  hunc  tractatum  exsecuti 
sumua  et  in  edicti  interpretatione,  et 
in  his  libris  quos  ex  Quinto  Mucio  (ti) 
fccimus.  Hoc  soZum  tantisper  siifficit 
admonuisse,  quod  quidam  quinque 
genera  esse  dixerunt,  ut  Quintus  Mu- 
cius  ;  alii  tria,  ut  Servius  Sulpicius ; 
alii  duo,  ut  Labeo;  alii  tot  genera 
esse  crediderunt,  quot  etiam  species 
essent. 


188.  From  this  it  appears  how 
many  species  of  tutela  there  are,  but 
if  we  enquire  amongst  how  many 
genera  these  s]jecies  are  distributed, 
it  would  give  i-ise  to  a  long  discus- 
sion; since  as  to  this,  the  ancient 
jurists  were  very  doubtful.  We  have 
pursued  this  enquiry  somewhat  care- 
fully, both  in  the  interpretation  of 
the  edict,  as  well  as  in  those  books 
which  we  have  composed  concerning 
the  writings  of  Quintus  Mucins.  We 
are  content  in  the  meantime  to 
mention  this  only,  that  some,  like 
Quintus  Mucins,  have  said  that  there 
are  five  genera;  Servius  Sulpicius 
says  there  arc  three ;  others,  as  Labeo, 
tliink  there  are  two,  while  others 
think  there  are  as  many  genera  as 
there  are  species. 
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(ni)  Nam  de  ea  re  valde  veteres  duhitaverunt,  nosque,  etc. 
This  is  the  reading;  of  Lachmann,  whilst  the  MS.  has  "  nos 
qui."  But  since  Gains  would  refer  his  reader,  as  the  "  tan- 
tisper"  clearly  shows,  to  the  readings  of  the  other  works 
which  he  has  cited,  the  text  becomes  much  more  consonant 
if  we  decide  to  read  "nos  quia,"  and  take  "  hoc  solum,"  etc., 
as  commencing-  the  following  proposition.  Huschke  pro- 
poses to  read  as  follows:  '  dubitaverunt  nos  quia  diligen- 
tius — fecimus,  hoc  solum,  etc."     Kritik.  p.  31. 

(n)  Quintus  Mucins  here  referred  to  is  Q.M.  Scsevola,  son 
of  Q.  Publius  Sceevola ;  he  was  Consul  B.C.  95,  and  subse- 
quently Pontifex  Maximus,  by  which  title  he  is  referred  to 
in  the  Digest.  1.  2.  sec.  41.  D.  de  orig.  jur.  (I.  2.)  He  had 
many  ai/ditores,  and  Cicero  speaks  of  him  as  the  most 
eloquent  of  jurists,  and  the  most  learned  jurist  among 
orators.  Cic.  de  orat.  i.  39.  He  was  the  first  Roman  who 
made  a  scientific  arrangement  of  the  Jus  Civile.  This  work 
consisted  of  eighteen  books,  and  is  frequently  referred  to  by 
subsequent  jurists.  Servius  Sulpicius,  Lselius  Felix,  Pompo- 
nius,  Modestinus,  as  well  as  Gaius,  commented  on  this  book. 
Q.  Mucins  Scsevola  also  wrote  a  book  on  Definitions  from 
which  there  are  four  extracts  in  the  Digest. 


189.  Sed  inpuberes  quidem  in  tu- 
tela  esse  omnium  civitatum  jure 
contingit :  quia  id  naturali  rationi 
conveniens  est,  ut  is  qui  perfectee 
getatis  non  sit  alterius  tutela  regatur. 
Nee  fere  ulla  ciuitas  est,  in  qua  non 
licet  parentibus  liberis  suis  inpuberi- 
bus  testamento  tutorem  dare :  quam- 
vis,  ut  supra  diximus,  soli  cives  Ro- 
mani  videantur  tantum  liberos  in  po- 
testate  babere. 


189.  But  it  so  happens,  in  eveiy 
state,  that  minors  are  by  law  in  tu- 
tela; because  it  is  consistent  with 
natural  reason  that  he,  who  is  not  of 
mature  age,  should  be  ruled  by  the 
tutela  of  another.  And  there  is  scarce- 
ly  any  state  in  which  the  agnate 
ascendants  are  not  permitted  to  ap- 
point, by  testament,  a  tutor  to  those  of 
their  children  who  are  minors;  al- 
though, as  we  have  said  above,  Roman 
citizens  alone  appear  to  have  their 
children  under  the  potestas. 


JosT.  i.  20.  6. 
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190.  Feminas  vero  perfectoo  sotatis 
in  tutela  esse  fere  nulla  pretiosa 
ratio  suasisse  videtur.  Nam  quso 
vulgo  credifcur,  quia  levitate  animi 
plcrumque  decipiuntur,  et  oe(;[uuni 
erat  eas  tutorum  auctoritato  regi, 
magis  speciosa  videtur  quam  vera. 
Mulicres  enitn  quas  perfectse  setatis 
sunt  ipso;  sibi  negotia  tractaut,  ct  in 
quibusdara  causis  dicis  gratia  tutor 
intorponit  auctoritatem  suam ;  ssepe 
etiam  invitus  auctor  fieri  a  Praetore 
cogitur. 


190.  But  no  valid  reason  appears 
to  have  been  given  why  women  of 
mature  age  should  be  in  tidela ;  for 
the  reason  which  is  commonly  re- 
ceived, that  women  are  very  often 
misled  through  want  of  firmness  of 
character,  and  that  therefore  it  is 
in  accordance  with  equity,  to  govern 
them  by  the  auctoritas  of  a  tutor,  is 
more  specious  than  true  ;  for  women 
who  have  attained  their  majority 
transact  their  own  business,  and  a 
tutor  interposes  his  authority  only  in 
certain  causes,  and  for  the  sake  of 
form  ( dicis  gratia),  and  he  is  often 
compelled  by  the  prsetor  to  become 
an  auctor  even  against  his  will. 


191.  Unde  cum  tntore  nullum  ex 
tutela  judicium  mulieri  datur  :  at 
ubi  pnpillorum  pupillarumve  negotia 
tntores  tractani,  eis  post  pubertatem 
tutelse  judicio  rationem  reddunt.  (o) 


191.  On  this  account  a  woman  has 
no  action  (judicium)  against  her  tu- 
tor arising  out  of  the  tutela  ;  whilst 
tutors  who  manage  the  affairs  of  their 
pupils  render  an  account  to  the  latter 
after  they  have  attained  their  major- 
ity, and  this  is  done  by  the  actio 
tutelce. 


Just.  i.  20.  7. 

(o)  The  tutela  of  adult  Avomen  did  not  extend  to  the 
management  of  their  property,  and  for  this  reason  the  tutor 
was  exempted  from  any  action  as  to  the  property  of  an 
adult  woman.  His  tutela  was  effective  only  as  supplying  the 
necessary  auctoritas,  and  in  this  he  was  not  permitted  the 
exercise  of  his  discretion,  but  could  be  compelled  to  act. 


192.  Sane  patronorum  et  parentum 
legitima>  tutelse  vim  aliquam  habere 
intelleguntur  eo,  quod  hi  neque  ad 
tcstamentum  faciendum,  neque  ad 
res  mancipi  alienandas,  neque  ad 
obligationes  suscipiendas  auctores 
fieri  coguntur,  pra3terquam  si  magna 
causa  alienandarum  rerum  mancipi 
obligationisque  suscipienda)  interve- 


192.  The  tutelar  legitimai  of  tho 
patron  and  of  agnate  ascendants  have 
indeed  some  legal  effect,  as  one  per- 
ceives since  these  tutors  are  not 
compellable  to  act  as  auctores  in  the 
making  of  a  will  or  alienating  res 
mancipi,  or  in  regard  to  the  obliga- 
tions which  their  pupils  wish  to  con- 
tract, except  there  be  a  pressing  ne- 
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nia6.  (p)  Eaquo  omnia  ipsorum  causa 
coustitiita  sunt  ut  quia  ad  eos  intea- 
tafarum  mortuarum  Iicreditates  per- 
tinent, neque  per  testamentum 
excludantur  ab  liereditate,  neque 
alienatis  pretiosioribus  rebus  suscep- 
toque  sere  alieno  minus  loccples  acf 
eos  hereditas  j^erveniat.  (q) 


cessity  for  the  alienation  of  rea 
mancipi  or  contracting  an  obligation. 
All  these  points  aro  determined  for 
their  own  intej-est,  since  the  right  of 
succession  to  such  of  the  pupils  as 
die  intestate  falls  to  them,  and  they 
must  not  bo  excluded  by  will  from  the 
inheritance,  nor  should  the  inherit- 
ance fall  to  them  diminished  in  value 
by  the  alienation  of  valuable  articles 
or  by  debt  having  been  contracted. 


(p)  Goschen  has  remarked  that  it  would  be  more  correct 
to  read  "  obligationisve."  As,  however,  "  mancipi  u  obli- 
gationis  que  "  stands  in  the  MS.,  we  must  read  "  mancipi 
vel  obligationis  suscipienda?."  The  mistake  of  the  "  u  " 
resulted  in  the  copyist  adding  the  conjunctive  particle  "  que  " 
to  "  obligationis."   Huschke's  Kritik  in  loco. 

(q)  The  "  tutela  legitima  "  of  patrons  and  agnate  ascen- 
dants was  established  with  the  principal  object  of  protecting 
the  rights  of  the  tutors,  especially  their  reversionary  interests. 
They  could  not  therefore  be  compelled  to  give  their  sanction 
to  any  alienation  except  under  special  circumstances ;  thus 
their  rights  of  succession  were  preserved. 


193.  Aput  peregrines  non  similiter, 
ut  ajmt  nos,  in  tutela  sunt  feminse  ; 
set  tamen  plerumque  quasi  in  tutela 
sunt :  ut  ecce  lex  Bithynorum,  si 
qmd  mnlier  contrahat,  maritum  auc- 
torem  esse  jubet  aut  filium  ejus 
puberem. 


193.  Women  are  not  under  the 
tutela  with  the  peregini  as  they  are 
with  us,  but  still  in  general  there  is 
something  which  resembles  tutela 
(quasi-tutela) ;  as  for  example  the 
Bithynian  law,  which  prescribes, 
that  if  a  woman  in  any  way  contracts, 
either  her  husband,  or  her  son  who 
is  of  age  shall  give  his  authorization. 


194.  Tutela  autem  liberantur  in- 
gcnu£E  quidem  trium  lilerorum  jure, 
libertinm  i-ero  quattuor,  si  in patroni 
liberorumvc  ejus  legitima  tutela  siut. 
Nam  et  ceterao  quae  alterius  generis 
tutores  habcnt,  velut  Atilianos  aut 


191.  Free-bom  women  are  released 
from  the  tutela  by  law  if  they  have 
borne  thi-ee  children  (trium  libero- 
rum  jure),  and  freed-women  who  have 
boi'ne  four  children  are  exempted  by 
the  quattuor  liberorum  jus  if  they  are 
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fiduciaries,    trium  liberorum  jure  li- 
herantiw. 


under  the  legitima  tutela  of  a  patron 
or  his  children;  but  all  other  •wo- 
men who  have  tutors  of  another  kind 
— as  for  example,  tutors  Atiliani  or  fi- 
ducia/rii — are  free,  if  they  have  borne 
three  children. 


195.  Potest  autem  pluribus  modis 
Ziberfma  alterius  generis  habere,  ve- 
lut  si  a  femina  manumissa  sit :  tunc 
enim  e  lege  Atilia  petere  debet 
tutorem,  vel  in  provincia  e  lege  Julia 
et  Titia:  (r)  nam  patron^e  tutelam 
lihertorum  suorum  libertarumve  gerere 
nan  possunt.  Sed  et  si  sit  a  masculo 
manumissa,  et  auctore  eo  coemptio- 
nem  fccerit,  deinde  remancipata  et 
manumissa  sit,  patronum  quidem 
habere  tutorem  desinit,  incipit  autem 
habere  eum  tutorem  a  quo  manumissa 
est,  qui  fiduciarius  dicitur.  Item  si 
patronus  sive  filius  ejus  in  adoptionem 
se  dedit,  debet  sibi  e  lege  Atilia  vel 
Titia,  tutorem  petere.  Similiter  ex 
iisdem  legibus  petere  debet  tutorem 
liberta,  si  patronus  decedit  nee  ullum 
virilis  sexus  liberorum  in  familia 
reUnquit. 


195.  But  a  freed-woman  can  have  a 
tutor  of  another  kind  in  many  ways, 
for  example,  if  she  has  been  manu- 
mitted by  a  woman,  for  then  she 
must  according  to  the  lex  Atilia,  or 
if  in  a  province  according  to  the  lex 
Julia  et  Titia,  request  a  tutor; 
since  patronse  cannot  be  tutors  of 
their  freed-men  and  freed-women; 
moreover  if  she  be  manumitted  by  a 
male  and  has  concluded  a  coemptio 
under  his  auctoritas,  and  is  thereupon 
reconveyed  and  manumitted,  she 
ceases  to  have  her  patron  as  a  tu- 
tor ;  but  she  has  for  a  tutor  the  man 
by  whom  she  was  emancipated,  who  is 
called  tutor  fiduciarius.  Again,  if  her 
patron  or  his  son  has  given  himself 
in  adoption  she  must  petition  for  a. 
tutor  by  virtue  of  the  lex  AtiUa  or 
Julia ;  so  also  if  her  patron  dies,  and 
has  left  among  the  members  of  his 
family  no  male  issue,  she  ought  to 
petition  for  a  tutor  in  accordance 
with  the  same  laws. 


(r)  Lachmann  proposes  to  fill  up  the  lacuna  as  follows  : 
"jus  non  succedi  sed  auctoritateua  dumtaxat  suara  interpo- 
nit."  In  this  conjecture  an  idea  is  presented  which  appears 
foreion  to  that  of  the  author,  for  a  tutor  dativiis  did  not 
possess  the  rights  of  the  patrona,  which  were  rights  of 
inheritance  and  service  only — for  rights  of  guardianship  the 
patrona  had  none.  The  "auctoritatis  interpositio"  is  moreover 
the  only  right  possessed  by  the  tutors  of  women.  Ulp.xi.  25. 
Pupillorum    pnpillaruni(|ue    tutores    et    negotia    gerunt    et 
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auctoritatem  interponunt ;  miilierum  aiitem  tutores  auctori- 
tatem  dumtaxat  interponunt.  It  appears  that  there  is  a 
mistake  in  the  MS.  at  e  lege  Titia  is  in,  especially  as  this  law 
always  occurs,  certainly  elsewhere  in  Gains,  Ulpianus,  and 
the  Institutes,  under  the  name  of  lex  Julia  et  Titia,  once 
only  in  Theophil.  1.  20,  sec.  3. — 6  'AtiAcos  Kal  6  Ttrtos. 
Theophilus  says  that  the  tutor  originating  from  this  lex  was 
denominated  'louAtos  Tirtavos  ('lovXioTtriavos)  and  clumsily 
enough  he  always  thus  denominated  him. 

The  growth  of  the  empire  necessitated  the  extension  to  the 
presidents  of  the  provinces  of  some  portion  of  the  magiste- 
rial authority  conferred  on  the  prsetor  urbanus  in  order,  as  far 
as  possible,  to  remove  the  disabilities  to  which  Roman  citi- 
zens settled  in  the  outlying  portions  of  the  empire  were 
subject.  See  Ortolan's  Instit.  vol.  ii.  p.  168.  Hein.  Elem. 
Jur.  Civ.  p.  75.  Ins.  pr.  de  Atil.  Tut.  (1.20)  Gluck.  xxix. 
sec.  400  et  seq.  Dirksen  Das  Atilische  Gesetz  in  his  verm. 
Schriften,  i.  No.  1.     Walther's  Rechts  Gesch,  sec.  122. 

Although  the  marks  as  they  appear  in  the  manuscript 
for  the  most  part  correspond  with  the  received  reading, 
still  they  are  by  no  means  clear ;  Huschke  is  of  opinion 
that,  judging  from  internal  evidence,  we  ought  to  read  "  (e.l. 
Jul.  et  tia  n)  e  lege  Julia  et  Titia ;  patronae,"  which  reading 
asrrees  with  "Jure  civili  et  foeminee  tutores  esse  non 
possunt."  Whether,  towards  the  end  of  the  paragraph,  "e 
lege  Atilia  vel  Titia  tutorem  petere  "  is  right,  must  be  left 
undecided.  It  might  also  be  read  "e  1.  Atilia  v.  Jul.  et 
Titi  te."     See  Huschke's  Kritik,  p.  30. 

jEJ  lege  Atilia,  etc.  The  precise  date  at  which  this  law  was 
passed  is  not  known.  Heineccius  places  it  in  a.u.c.  443, 
basing  his  conjecture  on  the  fact  that  L.  Atilius  Regulus  was 
tribune  of  the  j)eople  for  that  year.  It  is  probable  that  the 
method  of  appointing  a  tutor,  which  is  sanctioned  by  this 
lex,  had  its  origin  at  an  early  period  in  the  history  of  the 
state.  It  would  sometimes  happen  that  neither  a  "  tutor 
testamentarius  "  nor  a  "  tutor  legitimus  "  could  be  appointed; 
and    there   thus   arose  a  necessity  for  an  appeal  to  some 
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magisterial  authority  in  order  to  secure  the  benefits  of  the 
tutela.  Livy  (xxxix.  9)  in  speaking  of  a  freed-woman  at 
Rome  (a.u.c.  557)  says  that  after  the  death  of  her  patron 
being  no  longer  in  manus  to  any  one,  she  sought  a  tutor, 
a  tribunis  et  prcBtore.  As  the  appointment  of  a  tutor 
was  not  within  the  ordinary  functions  of  these  magistrates, 
it  appears  that  the  lex  Atilia  had  been  passed  before  the 
period  to  which  Livy  refers.  It  is  now  generally  held  to 
have  been  passed  in  the  sixth  century,  a.u.c,  and  by  its 
provisions,  as  already  observed,  the  Praetor  urbanus  was 
empowered,  with  the  consent  of  a  majority  of  the  Tribunes  of 
the  Plebs,  to  appoint  tutors  when  it  so  happened  that  there 
could  be  neither  tutores  testamentarii  nor  tutores  legitimi. 
Ulpianus  says:  '•  Lex  Atilia  jubet,  mulieribus  pupillisvenon 
habentibus  tutores  dari  a  praetore  et  majore  parte  tribunorum 
plebis,  quos  tutores  Atilianos  appellamus,  sed  quia  lex 
Atilia  Romae  tantum  locum  habet,  lege  Julia  et  Titia 
prospectum  est,  ut  in  provinciis  quoque  similiter  a  presidibus 
earum  dentur  tutores."     Ulp.  tit.  xi.  18. 

The  lex  Julia  et  Titia  was  enacted  under  Augustus,  a.u.c. 
722,  and  was  subsequently  amended  by  the  Consul  Suffectus, 
Marcus  Titius  ;  so  that  it  was  deemed  necessary  to  give  the 
names  of  both  legislators. 


196.  MascitK  quando  puberes  esse  196.  Males    are    fi-ecd    from    the 

ccBperint,  tutela  liberantur.  (s)  Puhe-  tutela  when  they  attain  the  age  o^ 

rem  autem  Sahinus  quidem  et  Cassius  puberty.     Sabinus,  however,  Cassius, 

ceterique  nostri  prcBceptores  eum  esse  and    other    teachers,    deemed    him 

putant  qui  habitu  corporis  puberta-  to  have  attained  the  age  of  puberty, 

tem   ostendif,  hoc    est  qui  generare  who    by    his    bodily    developement, 

potest;  sed  in  his  qui  pubescere  nou  appeared  capable  of  generating  ;    in 

possunt,  quales  sunt  spadones,  earn  the   case    of   those   who    could    not 

a3tatera     esse     spectandum,     cujiis  attain  to  man's  estate,  as  eunuchs,  one 

aitatis  puberes  fiunt.      Sed   divcrsss  must  regard  that  age  at   which  pu- 

sc7iola3  auctorcs  annis  putant  puber-  berty  is  usually   attained.     But  the 

tatem  sostimandam,  id  est  eum  pube-  writers  of  the  opposite   school  think 

rem    esse    existimandum,     qui    xiv  that  puberty  is  to  be  determined  by 

annos  explevit.  (t)  the  years,  that  is  to  say,  he  is  to  be 

reckoned  to  have  attained  to  puberty 

Just,  i.  22.  pr.  who  has  completed  fourteen  years  .  .  . 
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(s)  The  tutela  was  terminated  under  the  following  circum- 
stances :    1.  As  soon  as  the  pupil  attained  his  majority,  or 
upon  his  death  before  that  period.     2.  If  he  fell  under  the 
patria  potestas,  in  which  case  there  was  a  capitis  deminutio. 
3.  If  the    tutor  died,  then  the  next  tutor  succeeded  to  the 
office.     4,  If  the  tutor  became  incompetent.      5.  If  he  laid 
down  his  office  on  account  of  some  legally  recognized  ground 
of  excuse.      6.  If  the  mother  or  the  grandmother  of  the 
pupil,   having    acted  as  a   tutor  during   her    widowhood, 
again    entered     the     bonds    of   matrimony.      7.     If     the 
tutor    had    been    appointed    only   for   a   term,   or   under 
what    was    called   a    conditio    resolutiva,   and  the   period 
had  elapsed  or  the  condition  had  taken  place ;  "  Ad  certum 
tempus  vel  ex  certo  tempore  vel  sub  condicione  vel  ante 
heredis  institutionem  posse  dari  tutorem  non  dubitatur." 
Sec.  3.  Inst,  qui  dari  tut.    (1.  14).     8.    If  the  object  were 
accomplished  for  the  performance  of  which  the  tutor  had 
been  originally  appointed.    9.  If  the  tutor  were  removed.    A 
tutor  might  be  removed  without  any  action  on  the  part  of 
the  pupil ;  and  the  co-tutors  in  the  case  of  a  tutor  suspectus 
were  bound  for  their  own  protection  to  become  parties  to 
the  suit.     The  proceedings  for  the  removal  of  a  tutor  sus- 
pectus might  also  be  instituted  ex  officio.     The  accusation 
"tutoris  suspecti"  could  however,  only  be  employed  against 
the  tutor  during  the  period  of  his  tutorship.  There  must  be  in 
every  case  conduct  amounting  to  a  clear  violation  of  duty, 
to  sustain  such  an  accusation.     If  the  charges  necessary  to 
secure  the  removal  of  a  tutor  were  proved,  his  office  was  at  an 
end,  and  the  ground  of  his  removal  was  set  forth  in  his 
sentence.      If  he  were  chargeable  with  dolus  or  culjja  lata, 
the  consequence  to  him  was  "infamia,"  and  he  might  be  dealt 
with  criminally.    By  the  lex  Julia  etPapia,  and  in  virtue  of 
the  enactment  relating  to  the  jus  trium  liberorum,  women 
who  had  borne  children  were  also  freed  from  the  tutela. 

The  tutela,  as  just  observed,  was  terminated  by  capitis 
deminutio,  but  it  was  only  the  agnate  tutor  whose  tutorship 
ceased  when  the  capitis  deminutio  was  minima.     The  tutor 

o2 
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testamcntarius  was  permitted  "  al.dicare  se  a  tutela." 
The  authorities  also  could  remit  the  tutorship  if  they  pleased, 
either  with  or  without  an  application  from  the  tutor.  "  Tutelas 
etiam  non  amittit  capitis  minutio,  exceptis  his,  quge  in  jure 
alieno  personis  positis  non  deferuntur."  1.  7.  pr.  Dig.  de  cap. 
min.  (4,  5.) 

The  abdication  of  the  "testamcntarius  "and  the  transferrin 

jure  cessio  "  of  the  "  legitimus    muliebris  tutor,"   like  the 

"  tutelae  evitandae  causa  facta  coemptio,"  passed  away  in  the 

time  of  Justinian   with   the   abolition   of  the    tutorship  of 

women.     Ulp.  tit.  xi.  sec.  28  Ins.  quib.  mod.  tut.  finitur 

(1.  22).     Scheurl's  Instit.  sec.   168.  Boecking's  Instit.  pp. 

185,  186  ;  Moehler  Pandek.  p.  181. 

(t)  Gains  in  this  section  follows  the  opinion  of  Neratius 
Priscus.  Upon  this  point  Ulpianus  says,  "  Liberantur  tu- 
tela masculi  quidem  pubertate  :  pubcrem  autem  Cassiani 
quidem  eum  esse  dicunt,  qui  habitu  corporis  pubes  ap- 
paret,  id  est  qui  generare  possit ;  Proculeiani  autem  eum, 
qui  quattuordecim  annos  explevit ;  verum  Priscus  eum 
puberem  esse,  in  quem  utrumque  concurrit,  et  habitus  cor- 
poris, el  numerus  annorum."  Tit.  xi.  28.  In  relation  to 
age  it  may  be  observed  that  in  Roman  law  persons  are  said 
to  be  of  full  age  when  they  have  attained  to  the  age  of 
twenty-five  years.  Under  that  age  they  are  minors. 
Minors  are  either  puberes  or  impuberes.  As  already 
stated,  impuberes  are  placed  under  the  tutela,  puberes 
under  the  cura.  An  impubes  is  under  many  disabilities ; 
he  could  not  bind  himself  by  an  obligation,  nor  contract 
marriage,  nor  make  a  will.  Boys  were  impuberes  until 
they  had  attained  the  age  of  fourteen  :  girls  till  the  age  of 
twelve.  The  period  till  puberty  was  called  pupillaris  cetas. 
Impuberes  till  the  age  of  seven  years  were  called  infantes. 
From  seven  years  of  age  till  puberty  infants  were  said  to  be 
infantes  majores,  and  were  either  infantioi  or  pubcrtati 
proximi,  according  as  they  stood  nearer  to  or  farther  removed 
from  puberty.  By  the  expression  "  full  puberty"  {pubertas 
plena),  was  meant,  in   males  eighteen  years,  and  in  females 
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fourteen  years.  The  State  had  power  to  grant  what  was 
termed  venia  retails,  the  grace  of  age,  in  which  case  majority 
might  be  attained  by  men  at  twenty  years  and  by  women 
at  eighteen  years  of  age.  Till  old  age,  advancing 
years  exercised  no  special  influence  in  moulding  legal  rela- 
tions. But  an  ao-ed  man  was  released  from  the  duties  of 
guardianship,  and  also  from  giving  evidence  in  the  courts  of 
justice.  Age  was  of  importance  in  some  matters  connected 
with  Roman  law.  Thus,  the  pater  adoptans  having  attained 
the  pubertas  plena  must  be  older  than  the  child  adopted. 
If  any  one  bequeathed  alimony  until  puberty,  males  were 
entitled  to  enjoy  it  till  eighteen  years  of  age,  and  females  till 
fourteen.  The  major  only,  not  the  puhes,  was  allowed  to 
alienate  immoveables.  The  pubes  had  however  the  privilege 
of  the  in  integrum,  restitutio.  An  injans,  so  called  from  ina- 
bility to  speak,  was  held  to  have  no  capacity  for  business  of 
any  kind. 

197 jBtatem  pervenerii  197 has  arrivad  at  that 

in  qua  res  suas  tucri  possif.  Idem  age  in  which  he  can  protect  his  o\yn 
aput  peregriuas  gcntes  custodiri  supe-  property.  The  same  rule  is  to  be 
riu3  indicavimus.   (>/)  observed  among  the  peregrini  as  we 

have  pointed  out  above. 

Just.  i.  23.  pr. 

(m)  The  fundamental  bases  upon  which  the  cura  rests  are 
either  lex  or  magisterial  authority.  "Dantur  autem  cura- 
tores  ab  iisdem  magistral ibus,  a  quibus  et  tutores  ;  sed  cura- 
tor testamento  non  datur,  sed  datus  confirmatur  decreto 
Prsetoiis  vel  Prassidis."  But  in  the  later  period  of  the  law 
legitimi  curatores  came  to  be  appointed  by  the  magistrates 
ex  inquiaitione.  ss.  1.3.  seq.  Instit.  de  curat.  (1.  23.)  11.  1, 
13.  16.  Dig.  de  cur.  fur.  (27.  10.)  1.  7.  sec.  6.  Cod.  eod. 
(5.  70.) 

198.  Ex  iisdem   causis  et  in  pro-  198.  For  the  same    causes    it   ia 

vinciis  a  Praosidtbus  earum  curatores  determined  that  curators  are  given 
dari  vohiit.   {y)  in  the  provinces  by  their  presidents. 
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(y)  Curatores  dari  voluit.  Modern  jurists  employ  the 
word  curatela,  which  is  not  a  Roman  word,  to  denote 
what  the  Romans  expressed  by  the  Avords  cura  or  curatio. 
The  principal  point  to  be  distinguished  between  a  tutor  and 
a  curator  is  this ;  the  tutor  was  always  associated  with  a 
ward  in  whose  persona  there  was  supposed  to  be  a  legal 
defect,  or  gap ;  the  curator  with  one  in  whose  legal  person- 
ality there  was  no  such  gap  to  be  filled  up.  Hence  the 
curator  exercised  no  auctoritas.  His  duties  consisted  simply 
in  administration  and  consent.  In  the  ancient  Roman  law 
a  curator  was  appointed  for  insane  persons  and  prodigi,  and 
at  a  much  later  period  by  the  lex  Pletoria  for  minors. 

The  cura  for  insane  persons  was  as  old  as  the  time  of  the 
XII  Tables.  "  Lex  est,"  says  Cicero,  "  si  furiosus  est,  ag- 
natorum  gentiliumque  in  eo  pecuniaque  ejus  potestas  esto." 
De  Invent,  ii.  50.  148.  Tusc.  Quaes,  ii.  4. 

The  law  of  the  XII.  Tables  had  given  directions  for  the 
tutela  by  testament,  but  the  curator,  it  is  to  be  observed,  was 
appointed  not  by  testament  but  by  lex.  In  the  time  of  the  lex 
Atilia  and  the  lex  Julia  et  Titia  there  was  a  "  cura  dativa;  " 
and  this  species  of  curatio  occurred  more  frequently  than  the 
older  cura  legitima.  Subsequently  Marcus  Antoninus  by 
an  imperial  rescript  appointed  a  "cura  testamentaria  imper- 
fecta," so  that  when  the  father  named  a  person  in  his  will  as 
curator  for  his  insane  child,  the  magistrate  was  instructed 
and  empowered  to  confirm  the  appointment.  There  was  not 
at  any  time  a  strict  cura  testamentaria.  "Si  furioso  puberi 
quamquam  majori  annis  viginti  quiuque  curatorem  pater 
testament©  dederit,  eum  Prsetor  dare  debet  secutus  patris 
voluntatem ;  manet  enim  ea  datio  curatoris  apud  PrjBtorem, 
ut  Rescripto  Divi  Marci  continetur."  L.  16.  pr.  Dig.  qui 
test.  fac.  pos.  (27.  10.);  1.  7.  sec.  5.;  Cod.  de  cur.  furio.  veJ 
prod.  (5.  70.) ;   1.  27.  Cod.  de  episcop.  audien.  (1.4.) 

There  was,  again,  a  cura  over  prodigals ;  that  is,  not  over 
every  person  who  chose  to  be  extravagant  in  the  use  of  his 
property,  but  over  every  one  legally  adjudged  a  spendthrift. 
This  curatio  also  dated  back  to  the  time  of  the  XII  Tables. 
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"  Curatores  aut  legitimi  sunt,  id  est  qui  ex  lege  duodecim 
tabularum  dantur,  aut  honorarii,  id  est  qui  a  Prgetore  con- 
stituuntur.  Lex  duodecim  tabularum  furiosum,  itemque 
prodigum  cui  bonis  interdictum  est,  in  curatione  jubet  esse 
agnatorum."  Ulp.  tit.  xii.  1,  2.;  1.  1.  pr.  Dig.de  cur. 
furioso  (27.  10.)  It  was  not,  however,  every  spendthrift 
who  could  be  thus  restrained.  As  a  rule,  the  "  bonorura  in- 
terdictio  "  was  only  allowable  when  the  prodigal  wasted  "  in 
riotous  living  "  that  which  he  had  received  as  an  inheritance 
from  his  father  or  his  grandfather.  If  he  chose  to  squander 
property  which  he  had  acquired  by  his  own  exertions,  the 
State  did  not  interfere.  It  is  interesting  to  observe  that 
Paulus  gives  us  the  exact  words  in  which  this  interdictio 
was  promulged.  He  says,  "  Moribus  per  Prsetorem  bonis 
interdicitur  hoc  modo  :  Quando  tibi  bona  paterna  avitaque 
nequitiatuadisperdis,liberosque  tuos  ad  egestatem  perducis, 
ob  eam  rem  tibi  ea  re  comniercioque  interdico."  Recep. 
Senten.  iii.  4.  a.  sec.  7.  Ulpianus  also  says  that  the  curator 
was  given  by  the  praetor  to  "  ingenuis  qui  ex  testamento 
parentis  hseredes  facti  male  dissipant  bona."  See  Ulp.  tit. 
xii.  sec.  3. 

In  later  Roman  law  every  prodigal  was  liable  to  be  re- 
strained on  the  ground  of  his  extravagance ;  but  the  cura 
legitima,  in  the  strict  sense  of  the  term,  ceased,  and  a  cura 
dativa  took  its  place.  Such  was  the  law  in  the  time  of  the 
classical  jurists.  Subsequently,  if  a  father  had  a  spendthrift 
son,  he  might  advert  to  the  fact  in  his  will,  and  nominate  a  cu- 
rator ;  and  in  this  way  was  introduced  the  cura  testamen- 
taria  imperfecta.  The  praator  gave  effect  to  the  "  patris  judi- 
cium" and,  without  further  investigation,  ordered  the  ratifi- 
cation of  the  curator  appointed.  See  1.  16.  Dig.  de  curat. 
(27.  10);  also  1.  9.  eod.  tit.  The  latter  is  an  extract  from 
Neratius,  whose  words,  on  account  of  their  conciseness  and 
value,  are  said  to  be  the  very  pearls  of  the  Digest. 

A  few  remarks  are  necessary  in  relation  to  the  lex  Pletoria, 
already  mentioned,  as  it  gave  rise  to  another  species  of 
cura,  namely  that  over  minors.     When  this  lex  was  passed 
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is  not  exactly  known,  but  it  is  referred  to  by  Plautus  in  his 
Pseudalius,  i.  3.  v.  69.  He  says,  "  Lex  me  perdit  quina 
vicenaria,  nietuunt  credere  oranes."  Again,  in  the  Riidens 
V.  iii.  24,  "  Cedo  qui  cum  habeam  judicem,  ni  dolo  malo 
instipulatus  sis,  nive  etiam  dum  siem  quinque  et  viginti 
annos  natus."  It  is  probable  that  this  law  was  passed  in 
the  middle  of  the  sixth  century  of  the  state,  and  perhaps 
not  much  earlier,  as  it  corresponds  in  its  enactments  with  the 
character  of  the  times.  The  law  under  consideration  is 
referred  to  in  the  Tabula  Heracleensis,  where  it  is  denomin- 
ated tlie  lex  Pletoria.  lAnese  111,  112.  This  interesting 
tablet,  to  which  we  are  indebted  for  the  name  of  this  law, 
was  found  on  the  Gulf  of  Tarentum,  in  the  year  1732, 
broken  into  two  pieces.  The  first  piece  discovered  was  sent 
to  England,  and  afterwards  returned  to  Naples  in  1760,  to 
which  city  the  other  fragment  had  been  sent  soon  after  its 
discovery.  The  parts  were  brought  together  and  were 
found  to  fit  exactly.  The  first  fragment  was  edited  by 
Maittaire,  in  1736.  Both  pieces  were  edited  by  Mazodie, 
under  the  title  of"  Commentariorum  in  regii  Herculanensis 
musei  seneas  tabulas  Heracleenses,"  part  i.  ii.  Neap.  1754, 
1755,  fol.  The  ancient  table  is  composed  of  bronze,  written 
on  one  side  in  Greek,  and  on  the  other  side  in  Latin.  Since 
this  time  Marezoll  in  1816,  Haubold  in  1830,  and  Savigny 
in  1838,  1842,  1 850,  have  examined  this  tablet  and  published 
their  notes.  It  contains  matter  relating  to  the  police,  the 
decuriones,  magistrates,  the  census  in  the  Italian  cities,  also 
changes  in  the  laws  of  the  cities.  Savigny  has  demon- 
strated that  the  name  of  the  law  written  on  this  table  was 
the  lex  Julia  Municipalis,  passed  by  the  emperor  in  the 
year  709 — a  law  frequently  commented  upon  by  the  Roman 
jurists,  and  subsequently  transferred  to  the  Digest  under 
the  title  "ad  (legem)  municipalem  (50.  1)."  The  discovery 
of  this  tabula  was  decisive  for  the  name  lex  Pletoria.  It  was 
a  law  no  doubt  especially  intended  for  the  protection  of 
minors.  Persons  under  twenty-five  years  of  age  were,  as 
far  as  their  property  was  concerned,   to  be  protected ;  and 
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any  persons  who  dealt  improperly  or  dishonestly  with  them 
were  liable  to  punishment  under  the  provisions  of  this  lex. 
Any  one  guilty  of  fraud  upon  the  estate  of  a  minor  was  liable 
to  a  judicium  publicum,  though  the  offence  was  such  that,  if 
the  person  defrauded  had  been  of  full  age,  it  would  only^have 
afforded  matter  for  a  civil  action.  When^a'minor  needed  a 
curator,  after  causae  cognitio,  the  praetor  appointed  one,  who 
was  called  a  "  curator  dativus."  The  cura  over  minors 
was  extended  by  Marcus  Antoninus,  who  ordained,  accord- 
ing to  the  statement  of  Capitolinus,  that  its  protection  should 
be  extended  to  all  adults,  and  that  no  causae  cognitio 
should  be  necessary.  Capitolinus  says,  "  De  curatoribus 
veio,  quum  antea  non  nisi  ex  lege  Pletoria,  vel  propter 
lasciviam  vel  propter  dementiam  darentur,  ita  statuit,  ut  om- 
nes  adulti  curatores  acciperent  non  redditis  causis."  Capito- 
lin.  Marc.  c.  10.  It  was  upon  this  decision  of  Marcus  that 
the  later  law  Avas  founded.  It  was  not,  however,  even  under 
the  later  law  every  minor  that  received  a  curator,  but  one 
was  appointed  to  every  minor  who  presented  a  petition  to 
the  praetor  for  that  purpose.  In  some  legal  transactions  a 
person  who  was  a  minor  could  not  act  without  a  curator. 
As  for  instance  one  who  Avished  to  commence  an  action 
could  act  neither  as  Actor  nor  Reus — i.  e.  neither  plaintiff 
nor  defendant — without  a  curator.  And  so  also  if  a  minor 
wished  to  alienate  his  property,  he  must  have  a  curator  ad 
hoc  for  the  purpose  of  the  "stipulatio."  Ulpianus  gives  us  the 
form  of  the  edict  of  the  magistrate — "  Prsetor  edicit :  Quod 
cum  minore,  quam  vigintiquinque  annis  natu  gestum  esse 
dicetur,  uti  quseque  res  erit,  animadvertam. — Apparet  minor- 
ibus  annis  vigintiquinque  eum  opem  polliceri ;  nam  post  hoc 
tern  pus  compleri  virilem  vigorem  constat."  11. 1.  2.  sec.  i.  Dig. 
de  min.  vig.  ann.  (4.  4)  ;  The  same  persons  who  are  tutors 
of  impuberes  may  become  curators  ol'  puberes  minores  by 
a  mere  change  of  office.  The  person  need  not  be  changed, 
but  upon  the  auctoritatis  interpositio  falling  away,  the 
same  person  may  be  legally  empowered  to  hold  the 
office  of  curator.     Capitolinus  M.  Anton,  c.  10;   Cic.  de 
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nat.  Deorura,  iii.  30;  de  officiis,  iii.  15.  lu  the  two  last  ^ 
cited  passages  the  lex  Pletoria  is  referred  to  erroneously  as 
the  lex  La3toria.  Priscian,  viii.  4.  xviii.  J9;  Walther's 
Rechts  Gesch.  ss.  529,  530  ;  Scheurl's  Iiistit.  s.  169;  and 
the  article  "  Curator,"  by  G.  Long,  in  Diet.  Gr.  and  Rom. 
Antiq.,  with  the  authorities  there  cited. 


199.  Ne  tamen  et  pupillorum  et 
eorum  qui  in  curatione  sunt  negotia 
a  tutoribus  curatoribusque  consu- 
manlur  aut  deminuantur,  curat  Prse- 
tor,  nt  et  tutores  et  cmatores  eo 
nomiae  satisdent. 


199.  That  the  means  of  the  pupil, 
or  of  the  persons  under  cura,  may  not 
be  squandered  or  diminished  by  the 
tutors  or  curators,  the  Praetor  takes 
care  that  both  tutors  and  curators 
shall  provide  security  in  this  matter. 


200.  Set  hoc  non  est  perpetuum. 
Nam  et  tutores  testamento  dati  satis- 
dare  non  coguntur,  quia  fides  eorum 
et  dQigentia  ab  ipso  testatore  probata 
est ;  et  cwratores  ad  quos  non  e  lege 
curatio  pei-tinet,  set  qui  vel  a  Consulo 
vel  a  Prsetore  vel  a  Prseside  provin- 
cise  dantnr,  plerumque  non  coguntur 
satisdare,  scilicet  quia  satis  idonei 
electi  sunt,  (iv) 


200.  But  this  rule  does  not  hold 
universally.  For  tutors  appointed 
by  testament  are  not  compelled  to 
provide  security,  because  their  fidelity 
and  care  have  been  approved  by  the 
testator  himself;  and  those  curators 
to  whom  the  cura  appertains  not 
by  mere  force  of  law,  but  who  have 
been  appointed  either  by  the  consul, 
the  praetor,  or  the  president  of  the 
province,  are  not  usually  compelled 
to  give  security ;  since  they  have  been 
elected  as  well  fitted  for  the  duties  of 
their  office. 


Just.  i.  24.  pr. 

(w)  The  remaining  portion  of  the  page,  about  ten  lines, 
is  quite  illegible. 


COMMENTAEY  THE  SECOJ^D. 


1,  ISwperiore  commentwrio  de  jwre  1.  In  the  former  commentary  wo 

persona/rum  exposuimus ;  modo  vide-  have   set  forth   the  law  of  persons, 

amus    de  rebus :  qucB  ve\  in  nostro  Now  let  us  treat  of  thi  ngs ;  these  aro 

patrimonio  sunt,  vel  extra  nostrum  accounted   either  in  our  patrimony 

patrimonium  habentur.  (a)  or  not  in  our  patrimony, 

(a)  In  the  Second  Book  of  his  Commentaries,  Gains  dis- 
cusses the  rights  of  things,  the  "jus  quod  ad  res  pertinet." 
The  Book  has  three  principal  divisions. 

I.  Some  things  are  of  divine  right,  others  of  human  : 
"  ahge  sunt  divini  juris,  alias  humani." 

II.  Somethings  are  corporal,  others  incorporal :  "  Quee- 
dam  prgeterea  res  corporales  sunt,  qusedam  incorporales." 

III.  All  things  are  either  "  res  mancipi "  or  "  res  nee 
mancipi." 

Under  the  last  division  Gains  treats  of  acquisitions, 
which  are  of  two  kinds.  There  are  acquisitiones  civiles  and 
acquisitiones  natitrales.  In  the  second  principal  sub-division 
of  the  third  head,  he  treats  of  the  acquisition  of  an  univer- 
sitas,  a  term  to  be  hereafter  explained.  This  universal 
acquisition  may  be  by  testament  or  ex  testamento .  In  what 
may  be  termed  an  appendix  to  this  book,  Gaius  discusses 
legacies  (legata),  fideicommissa,  the  differentiee  fideicom- 
missorum  et  legatorum,  and  codicils.  Looking  at  the 
second  book,  however,  from  a  less  formal  point  of  view,  it 
may  be  said  to  treat  in  general  of  Things,  Possession,  Pro- 
perty, and  the  Law  of  Inheritance. 
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The  formal  division  of  the  book,  however,  must  not  be  cot 
foimded  witli  the  distinction  of  Things  themselves.    Ofthei^ 
there  is,  as  stated  under  the  first  head,  a  two-fold  principal 
division.     Hence,  Gaius  says  :  "  Summa  itaque  rerum  divisio 
in  duos  articulos  deducitiir:  nam  alias  sunt  dlvini  juris, nlm 
humani." 

In  the  first  book,  Gaius  has  treated  of  the  law  of  persons 
in  the  technical  sense  of  the  term — the  "jura  personarum." 
In  one  sense  all  law  must  relate  to  persons,  for  if  we  elimi- 
nate the  idea  of  persona,  it  is  manifest  that  there  could  be  no 
legal  relations.  The  idea  of  physical  personality  as  already 
explained  {persona)  is  technical  in  the  extreme  ;  and  so  also 
is  the  legal  idea  of  a  thing  {rei>.)  As  a  great  part  of  Gaius  is 
occupied  with  the  law  that  relates  to  tilings,  it  is  well  at  the 
outset  to  fix,  as  exactly  as  possible,  the  idea  that  the  Romans 
attached  to  this  term.  Things,  res,  in  the  most  extensive 
signification  of  the  term  comprise  every  ens,  that  is,  every- 
thing which  exists.  "  Definitionum  autem  duo  sunt  genera 
prima;  unum  earum  rerum,  quse  sunt;  alterum  earum  quae 
intelliguntur."  Cic.  Top.  5.  Everything,  "  qnse  in  rebus  hu- 
manis  est,"  is  in  this  most  extensive  sense  denominated  res. 
Ulp.  1.  24.  pr.  Dig.  fam.  erci-.  (10.  2)  1.  3.  Dig.  decond.  trit. 
(13.  3)  1.  91.  sec.  1.  Dig.  de  verb.  sig.  (45.  1).  In  this  broad 
meaning  then,  every  transaction  and  all  facta  are  res. 
Thus  a  species  of  obligation  known  as  a  mutuum  is  a  real 
contract,  and  the  Romans  said  :  "i?e  contrahitur  obligatio, 
mutui  datione."  The  peculiarity  of  this  real  contract 
was,  that  the  tilings  given  by  the  contractor  became  the 
absolute  property  of  the  contractee,  only  that  he  was  bound 
to  return  things  of  the  same  kind.  "  Mutui  autem  datio 
consistit  in  his  rebus,  qua?  pondere,  numero,  mensurave  con- 
stant, quas  res  in  hoc  damns,  ut  fiant  accipientis,  postea  alias 
recepturiejusdem  generis  et  qualitatis."  I.  1.  sec.  2.  Dig.de 
oblig.  et  act.  (44.  7).  Res,  however,  are  usually  spoken  of  as 
having  an  existence  of  a  longer  or  shorter  duration  and  are 
opposed  io  facta.  But  the  most  marked  distinction  of  the 
term  res  is  that  it  is  employed  as  the  very  opposite  of  persona. 
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person  is  capable  of  being  the  subject  of  a  right,  a  res  is 

e  mere  object  of  the  will  of  a  person.  The  positive  ele- 
iCnt  in  the  notion  of  a  thing  is  this  fitness  to  become  in  law 
the  object  of  the  will  of  a  person.  What  the  civilians 
call  a  non  ens  could  not  thus  become  the  object  of  a  jus. 

Not  only  are  res  the  objects  of  law,  but  so  also  are 
facta,  and  both  may  be  dealt  with  by  means  of  the  stipu- 
latio.  Hence,  it  is  said  in  the  Institutes  :  "  Non  solum  res 
in  stipulatum  deduci  possunt  sed  etmm  facta,  ut  si  stipule- 
mur,  aliquid  fieri,  vel  non  fieri."  sec.  6.  Instit.  de  verb, 
oblig.  (3.  16).  Strictly  speaking  7-es  are  those  things  which 
exist  in  space  and  have  bounds,  the  same  as  corporal 
things.  Thus  in  this  exact  sense  Cicero  says  :  "  Esse  ea  dico, 
qufe  cerni  tangive  possunt,  ut  fundus,  sedes."  Cic.  Top.  c.  5. 
When  the  Romans  used  the  word  res  in  what  Cicero  gives 
as  the  second  meaning — "  alterum  earum  quae  intelligun- 
tur,"  they  employed  the  phrase  res  incorporales.  Such  res 
are  in  point  of  fact  jura.  Thus  Gains  says  :  "  Qusedam 
prgeterea  res  corporales  sunt,  qusedam  incorporales,  Corpo- 
rales  hae  sunt,  quae  tangi  possunt,  veluti  fundus,  homo,  vestis, 
argentum,  et  denique  alige  res  innumerabiles.  Incorporales 
sunt,  quae  tangi  non  possunt,  qualia  sunt  ea  qu?e  in  jure 
consistunt,  sicut  hereditas,  ususfructus,  obligationes  quoquo 
modo  contracts."  1.  l.sec.  1.  Dig.  dedivis.  rer.  et  qual.  (1.8) 
All  Jura  belonged  to  res  incorporales,  as  the  right  of  suc- 
cession, usufructuary  rights,  and  rights  arising  out  of  obli- 
gations. "  Nam  ipsum  jus  successionis  et  ipsum  jus  utendi 
fruendi,  et  ipsum  jus  obligationis  incorporale  est."  1.  1.  sec. 
1.  Dig.  tit.  cit.  (1.  8). 

All  jura  belong  to  res  incorporales  with  but  a  single 
exception.  For  example,  Servitudes,  Obligations  of  all 
kinds,  the  Right  of  Inheritance,  etc.,  are  all  incorporal 
things. 

But  there  is  one  exception,  and  it  is  a  notable  one  deserv- 
ing of  marked  attention,  and  that  is  the  case  of  "dominium," 
or  "  Eigenthum"  as  the  Germans  term  it,  which  is  the  com- 
plete legal  power  of  the  person  to  the  very  substance  of  the 
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thing  owned.  The  sources  of  the  Roman  Law  do  not  give 
any  definition  of  dominium  exprofesso,  but  incidentally  in  an 
old  imperial  rescript  it  is  denominated  as  an  "  illibata  po- 
testas ; "  that  is,  an  undiminished  potestas.  1.  2.  Dig.  de  his 
qui  sui,  etc.  (1.  6.)  The  legal  character  of  this  potestas  is 
almost  dramatically  pourtrayed  in  the  most  ancient  pro- 
cess for  the  recovery  of  a  slave  by  means  of  the  form  of 
action  known  as  the  vindicatio,  in  which  process  the  formal 
words  were :  "  Hunc  ego  Hominem  ex  jure  Quiritium 
MEUM  ESSE  Aio."  Pagenstechcr  gives  the  following  defini- 
tion of  dominium:  "Das  Eigenthum  (ist)  ein  e  "illibata 
potestas  "  des  Herrn  uber  seine  korperliche  Sache."  Lehre 
vom  Eig.  p.  3.  sec.  1.  In  the  Code  Napoleon,  art.  544,  we 
find  the  following  definition  :  "  La  propriete  est  le  droit  de 
puir  et  de  disposer  des  choses  de  la  maniere  la  plus  absolue 
pourvu  qu'on  n'en  fasse  pas  un  usage  prohibe  par  les  lois  ou 
par  les  reglements ." 

Upon  reading  the  French  definition  one  question  is  sug- 
gested, namely,  what  can  be  more  absolute  than  the  abso- 
lute ?  Property  then  is  the  total  dominium  exercised  by  the 
owner  over  a  corporal  thing.  The  dominium,  it  should  be 
remembered,  is  as  corporal  as  the  thing  that  is  the  subject 
of  it,  and  is  not  distinguishable  from  the  res  corporalis,  which 
we  may  claim  as  our  property.  Thus  we  say,  "  My  pro- 
perty is  in  that  house — or  in  that  garden." 

Res,  then,  as  things  "  qui  tangi  possunt,"  it  is  manifest 
may  be  divided  into  innumerable  kinds,  but  for  our  present 
purpose  it  is  only  necessary  to  note  the  following  divisions : 

I.  Res  in  commercio  and  res  extra  commercium. 

II.  Res  mobiles  and  res  immobiles. 

III.  Res  fungibiles  and  res  nee  fungibiles. 

IV.  Res  consumtibiles  and  res  nee  consumtibiles.  The 
Romans  did  not  use  these  words,  but  spoke  of  res  quae 
usu  consumuntur,  ve)  minuuntur. 

V.  Another  division  arises  from  the  relation  of  tlie  parts 
ot  a  thing  to  the  whole  :  namely,  that  of  res  singulce  and 
universitates  rernm. 
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VI.  There  was  a  further  division  of  res,  of  great  impor- 
tance in  ancient  law,  but  one  which  has  ceased  to  be  of  im- 
portance in  our  modern  jurisprudence,  namely,  that  already 
referred  to,  into  res  mancipi  and  res  nee  mancipi. 

The  following  remarks  upon  the  above  divisions  must 
suffice  to  explain  in  this  place  the  nature  of  the  pistinctions 
made. 

I.  Res  in  commercio  and  res  extra  commercium. 

Res  are  said  to  be  in  commercio,  when  they  can  be  dealt 
with  in  the  way  of  traffic  or  commerce,  and  may  thus  be 
held  as  private  property.  They  are  such  things  as  pass 
freely  from  hand  to  hand.  When  this  transfer  cannot  take 
place,  when  a  thing  cannot  become  the  object  of  traffic,  nor 
be  enjoyed  as  property  by  a  private  owner,  it  is  said  to  be 
res  extra  commercium.  As  a  general  rule,  however,  all  cor- 
poral things  are  in  commercio.  But  there  are  some  things 
of  which  this  cannot  be  predicated;  and  they,  may  be  con- 
veniently arranged  under  three  classes  : 

1.  Res  divini  juris.  2.  Res  omnium  communes.  3.  Res 
puhlicce. 

1.  Res  divini  juris  were  those  things  which  possessed  a 
special  sanctity  as  being  devoted  to  the  gods.  Such  were 
res  sacrce  and  loci  religiosi.  A  res  sacra  in  the  later  Jus- 
tinian law  was  an  object  dedicated  to  the  Divine  Being  by 
some  ecclesiastical  rite,  and  intended  for  His  service.  In 
the  old  Roman  law  res  sacrce  were  things  devoted  to  the 
dii  majores.  "  Sacrse  sunt,"  says  Gains,  "  quee  dis  superis 
consecratae  sunt."  (ii.  sec.  4.)  Justinian,  however,  says, 
Christianity  having  been  introduced  into  the  empire,  "  Sacra 
sunt,  quse  rite  et  per  pontifices  Deo  consecrata  sunt,  veluti 
aedes  sacrae,  et  dona,  quge  rite  ad  ministerium  Dei  dedicata 
sunt."  Instit.  ii.  1.  ss.  7 — 10.  Thus  a  church,  or  a  chapel, 
or  an  altar,  or  a  chalice,  or  gifts  and  relics  consecrated 
to  the  worship  of  God,  and  hence  deemed  sacrce,  could  not 
be  the  objects  of  traffic,  nor  be  brought  into  commercium- 
Those  places  were  designated  loci  religiosi  in  which 
the    dead    were   buried,   as  cemeteries.       But    if  even    a 
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single  corpse  were  burled  in  any  place,  or  simply  the  ashes 
of  a  body  that  had  been  burned,  it  made  the  place  divvd 
juris,  and  henceforth  it  was  deemed  a  res  religiosa.  "  Re- 
ligiosum  locum  unusquisque  sua  voluntate  facit,  dura  mor- 
tuum  infert  in  locum  suum."  The  inconvenience  of  this  rule 
of  law  must  have  been  often  felt,  as  it  had  the  effect  of  with- 
drawing from  commerce  any  land  in  which  an  owner,  for  the 
time  being,  might  have  legally  interred  a  deceased  person. 

In  the  older  law,  as  we  see  from  Gains,  res  religiosa  were 
those  things,  "  qufB  diis  manibus  relictse  sunt,"  ii.  sec.  5  ; 
and  they  are  contrasted  with  the  res  sacra  which  were  as 
already  stated  consecrated  "  dis  superis." 

Res  sanctce  which,  as  Gains  expresses  it,  are  "quodammodo 
divini  juris"  ii.  sec.  8,  were  also  extra  commercium.  The 
greater  number  of  res  sanctce,  were  respuhlica.  They  were  on 
this  account  withdrawn  from  commerce,  and  not  because 
ihej  ^\e,Ye  divini  juris.  It  was  not  the  sanctitas  dXone  X\\^i 
made  the  res  sancta  a  res  extra  commercium,  but  such  things 
were  placed  extra  commercium  because  they  belonged  to  the 
class  of  res  puUicce.  If  there  M^ere  any  violation  of  a  res 
sancta  it  was  followed  as  a  public  offence  by  a  heavier 
|)enalty  than  the  violation  of  a  thing  in  commercio  owned 
by  a  private  owner  ;  and  herein  consisted  the  sanctitas.  The 
city  gates  and  the  city  walls — "  muri  et  pcrtse" — are  men- 
tioned by  Gains  as  examples  of  res  sancta.  Ulpianus  says, 
"  Proprie  dicimus  sancta  quse  neque  sacra,  neque  profana 
sunt,  sed  sanctione  quadam  confirmata,  .  .  .  quod  enim 
sanctione  quadam  subnixum  est,  id  sanctum  est,  etsi  deo 
non  sit  consecratum.  Et  interdum  in  sanctionibus  adjicitur, 
ut,  qui  ibi  aliquid  commisit,  capite  puniatur."  Again,  Pom- 
ponius  says,  "  Si  quis  violaverit  niuros,  capite  punitur " 
1.  9.  sec.  3.  1.  11.  Dig.  de  div.  rerum  et  qual.  (1.  8).  The 
above  are  only  examples  of  res  sanctce,  other  things  might  be 
mentioned  the  violation  of  which  brought  down  upon  the 
offenders  a  severer  punishment. 

Res  omnium  communes.     Such  things  it  is  obvious  by  their 
very  nature  could  not  stand  in  private  ownership.     Every 
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person  might  use  and  enjoy  them,  but  no  one  could  possess 
them.  There  are  but  four  things  to  be  enumerated  in  the 
category  of  res  omnium  communes  : — the  air,  flowing  water, 
the  sea,  and  the  sea  shore.  Marcianus  says  :  "  Et  quideni 
naturali  jure  omnium  communia  sunt  ilia:  aer,  aqua  pro- 
fluens,  et  mare,  et  per  hoc  litora  maris."  1.  2.  sec.  1.  Dig.  tit. 
cit.  (1.  8.)  When  the  Romans  speak  of  the  air  as  a  res 
omnium  communis,  they  do  not  mean  to  include  the  space 
above  the  earth,  but  only  the  atmosphere.  The  man  who 
owns  the  soil  owns  the  space  above  it,  and  Ihis  space  is  a 
thing  in  commercio  ;  but  the  atmosphere  is  a  res  extra 
commercium.  The  same  remarks,  mutatis  mutandis,  apply  to 
running  water.  The  space  in  which  the  brook  or  streamlet 
flows,  as  it  hastens  to  feed  the  larger  streams  is  in  commer- 
cio. It  is  not,  however,  all  streams  that  are  res  publiccs. 
Thus  Ulpianus  says :  "  Fluminum  qugedam  publica  sunt 
qacedatn  non ;  publicum  flumen  esse  Cassius  definit,  quod 
perenne  sit."  1.  1.  sec.  3.  de  fluminib.  (,43.  12.)  A  flumen 
perenne  is  one  "  per  annum  fluens."  Perennial  brooks  are 
not  as  such  res  publicae  although  in  consequence  of  their 
resemblance  to  public  streams,  legal  protection  was  afforded 
to  persons  having  only  a  private  interest  in  them,  which 
protection  was  based  upon  and  analogous  to  that  by  which 
waters  that  were  res  publicse  were  protected.  There  was 
not  at  any  time  in  Roman  law  a  strictly  legal  distinction 
drawn  between  the  flumen  and  the  rivus,  the  broad  river 
and  the  rill  or  brook.  1.  1.  ss.  2,  3,  4.  Dig.  ne  quid,  in  flum. 
publ.  (43.  13.)  Pagenstecher's  Eigenthum  i.  pp.  52,  53. 
Puchta's  Instit.  vol.  ii.  pp.  326,  327.  As  a  general  rule  it  may 
be  said  that  the  rivus  is  a  res  privata,  and  that  the Jiumen  is 
a  res  publica. 

The  sea  is  a  third  kind  of  res  omnium  communis.  The  rea- 
son why  civilians  regard  it  as  a  distinct  species  is,  they  consi- 
der that  not  only  the  waves  of  the  sea,  the  flowing  and  shifting 
tides  and  currents,  but  the  very  bed  of  tlie  ocean  itself — 
the  great  concave  of  the  deep — to  be  a  thing  common  to  all. 
The  idea  of  modern  international  law,  that  the  sea  may  be- 
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long  to  a  particular  people,  is  quite  foreign  to  the  jurispru- 
dence of  ancient  Rome.  Litora  maris  are  also  res  omnium 
communes,  that  is  to  say,  the  sea-shore  as  high  as  the  water 
rises  at  the  highest  flood  tide  :  "  quatenus  fluctus  hyhernus 
maximus  excurrit."  Cicero  says,  "  Litus,  ita  definire,  qua 
fluctus  eluderet."  Top.  7.  Celsus  defines  the  shore  as 
follows  :  "  Litus  est,  quousque  maximus  fluctus  a  mari  per- 
venit."  And  Javolenus  adds  to  this,  "  Litus  publicum  est 
eatenus,  qua  maxime  fluctus  exsestuat;  idemque  juris  est  in 
lacu,  nisi  totus  privatus  est."  1.  96.  pr.  1.  112.  Dig.  de 
verb.  sig.  (50.  16). 

Res  puhliccB  in  the  strict  sense  of  the  word  are  those 
things  which  are  exclusively  in  the  possession  of  the  State. 
Such  are  public  thoroughfares,  public  streams, public  squares, 
public  baths,  and  the  amphitheatres.  With  the  Romans 
however,  the  vice  and  the  flumina  were  especially  accounted 
as  res  publicfe.  The  public  could  use  the  river,  for  instance, 
as  a  ship  way,  or  for  fishing,  but  the  ownership  itself  was 
vested  in  the  State. 

This  division  of  res  must  not  however  be  confounded  with 
res  in  patrimonio,   nor   with  res  extra  patrimonium. 

In  the  cases  discussed  above,  it  is  rather  the  possibility  of 
ownership  that  is  the  question  under  consideration ;  but  res 
in  patrimonio  are  those  things  which  are  held  in  private 
ownership ;  res  extra  patrimonium  those  which  are 
not  thus  held.  Hence,  in  such  a  division  of  res  it  is 
not  the  possibility  of  ownership  that  is  the  object  to  be 
regarded,  but  the.  fact  of  ownership  itself.  Res  extra  patri- 
monium are  in  this  sense  the  same  as  res  nullius.  All  wild 
animals  when  caught  are  res  in  commercio,  but  so  long  as 
they  are  unoccupied  they  are  res  extra  patrimonium.  And 
the  same  remark  holds  good  of  other  things  that  might  be 
mentioned.  The  purest  pearls  hidden  in  the  deep,  and  the 
most  brilliant  gems  concealed  in  the  earth,  are  res  nullius, 
but  they  are  res  in  commercio  so  soon  as  they  are  disco- 
vered by  the  diver  or  found  by  the  toiling  slave. 
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II.  The  second  division  of  res  is  that  into  res  mobiles  and 
res  immohiles.  This  distinction  was  of  little  moment  so  far 
as  it  concerned  the  Law  of  Inheritance,  the  Law  of  Pro- 
perty,and  the  Law  of  Contracts  which  were  the  same  for  both 
species  of  res.  In  the  old  German  law  the  division  was  of 
much  practical  value,  for  the  Law  of  Inheritance  was  quite 
different  in  the  two  species  of  property.  The  student  of 
English  law  need  scarcely  be  reminded  of  the  great  differ- 
ence that  still  exists  between  realty  or  things  that  "  savour 
of  the  realty  "  and  mere  personal  property. 

But  the  division  into  res  mobiles  and  res  immobiles  was 
of  great  importance  in  Roman  law  in  the  case  of  Prescrip- 
tion and  also  in  that  of  Servitudes.  In  the  ancient  law,  as 
we  learn  from  the  XII  Tables,  the  prescription  of  land, 
entitling  the  holder  to  legal  ownership,  was  for  two  years, 
of  other  things  for  one  year.  "  Usus-auctoritas /rmc?i  bie?i- 
nium  ;  ceterarum  rerura  annus  esto."  And  at  a  later  period 
of  the  law  when  the  time  of  prescription  was  extended  there 
was  still  a  wide  distinction  made  between  things  moveable 
and  immoveable.  The  possession  of  moveable  things  was 
secured  to  the  bona  fide  possessor  after  a  space  of  three 
years ;  but  in  the  case  of  immoveable  things  it  required  a 
much  longer  period,  namely,  ten  years  inter  prtssentes,  that 
is  to  say,  when  the  parties  between  whom  there  might  be  a  rival 
ownership  dwelt  in  the  same  province  ;  and  twenty  years 
inter  absentes,  that  is  to  say,  when  they  dwelt  in  different 
provinces.  Again,  the  prsedial  or  real  Servitudes  could 
only  attach  to  res  immobiles;  and  the  modified  ownership 
known  as  Emphyteusis,  and  also  Superficies,  appertained 
to  immoveable  things.  So  also  certain  forms  of  action 
could  only  be  employed  when  the  object  sought  was  a 
res  immobilis.  Such  was  the  case  with  the  Interdict 
"  Unde  vi "  and  the  Interdict  "  Uti  possidetis." 

Under  the  term  immoveable  things  are  to  be  included 
both  the  prcedia  rustica  and  the  prcedia  urbana.  The  term 
praedia  urbana  was  applied  to  all  buildings  in  or  out  of  the 
city  of  Rome  and  to  plots  of  land  devoted  to  building  pur- 
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poses.     Prsetlia  rustica  was  a  term  applied  to  land  when  it 

was  employed  for  the  raising;  of  any  kind  of  produce.     The 

distinction  was  one  of  importance,  because  it  was  quite  a 

different    servitude   and   a    different   mortoag-e    that    was 

required    for  praedia  urbana  from    that  needed  for  prajdia 

rustica.     Under  moveable  things  must  be  enumerated  "res 

esse  moventes,"  as  well  as  things  which   may  be   moved  by 

the   owner.      Thus,  slaves  and   animals   belonged   to    the 

former  class.       Under   animals     must    be   included   wild 

animals,     tame     animals     and    tamed    animals :     "  ferae " 

"  mansiieta  "    and  "  mansuefacta."      Those   brute  animals 

which  are  not  accustomed,  so  to  speak,  to  live  in  human 

fellowship  are  called  "  bestiae  ferae."     By  tame  animals  we 

are   to   understand  the    usual  domestic   animals.      Tamed 

animals — mansuefacta,  i.e.,  tame-made — are  quite  a  distinct 

species  of  property  from  animals  denominated  tame,  and 

the  distinction  involves  some  important  legal  consequences. 

If,  for  example,  a  wild  animal  escapes  from  the  cu.>tody  of  its 

keeper,  the  owner's    dominium   is   gone,  and  the   animal 

becomes  again  a  res  nullius.     But  when  a  master  has  simply 

missed  his  dog,  he  does  not  lose  his  dominium,  but  only  his 

possession.     It  is  not  until  the    animns  revertendi  is  gone, 

that  the  dominium  of  the  lawful  owner  is  extinguished. 

III.  A  third  division  is  that  of  res  fungihiles  and  res  nee 
fungihiles.  These  terms  are  not  Roman  ones,  but  are  of 
modern  invention.  For  the  things  row  included  in  these 
expressions  the  ancient  jurists  had  no  technical  name. 
They  described  res  fungihiles  as  things  ''  qua3  pondere,  nu- 
mero,  mensura  consistunt,"  and  corsequently  res  nee  fungi- 
biles  were  the  opposite,  and  would  be  those  things  which  did 
not  consist  in  weight,  number,  or  measure.  Paulus  says, 
"  Mutui  datio  in  his  rebus,  qua3  pondere,  numero,  mensura 
consistunt,  quoniam  earura  datione  possumus  in  creditum 
ire,  quia  in  genere  suo  functionem  recipiunt  per  solutio- 
nem."  1,  2.  s.  1.  Dig.  de  reb.  credit.  (12,  1).  The  terms 
fungible  and  nee  fungible  were  first  employed  by  a  jurist 
in  Basel,  and  originated  in  a  misconception  of  the  passage 
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just  cited.  "  Quia  functioncm  recipiunt,"  said  Ulrich,  of 
Basel,  laying-  stress  on  the  word  "  functioneni."  But  the 
true  reading  of  the  passage  is  "Quia  ingenere  suo  functionem 
recipiunt." 

IV.  Mes  consumtihiles  and  nee  consumtihiles.     As  ah'eady 
noted,  the  Romans  used  the  plirase  "  res  quse  usu  non  consu- 
muntur,  nee  minuuntur."     The  res  consumtihiles  are  things 
the  value  of  which  consists  in  the  use.      If  as    the   effect 
of  use  the  thing  is  consumed,  it  is   technically  said  to  be 
a  res  consumtibilis.     Thus,  victuals,  corn,  wood,  money,  and 
many   other  things  which  are  consumed  in  the  using.     If 
the    use   of  an  article  does  not   involve  its  consumption,  it 
belongs  to  the  category  of  res  nee  consumtihiles.  A  garment, 
for  instance,  belongs  to  this  class,  because,  although  in  the 
course  of  time  it  waxes  old  and  perishes  in  the  using,  it  is 
not  destroyed  by  a  single  act  of  wearing.     It  often   happens 
that  fungible  things  and  consumtible  things  are   identical, 
as  for  example  in  the  case  of  coined  current  money.     But 
still  these  two  species  of  things  must  not  on  that  account  be 
confounded.     It  is  incorrect  to  say,  as  many  jurists  do,  fun- 
gibiles  aut  consumtihiles.      The    distinction  between  these 
two  kinds  of  things  is  a  valid  one,  and  rests  upon  entirely 
different  foundations.     If  we  take  a  number  of  copies  of  a 
book,  of  which  one  copy  is  as  good  as  anotlier,  these  books 
are  held  to  be  res  fungibiles  but  they  are  not  res  consum- 
tihiles. 

V.  Another  division  of  things  is  that  of  res  si/tgulcs,  and 
ziniversitates  rerum.  Res  singulae  have  this  characteristic, 
that  they  stand  in  physical  coherence.  By  a  universitas 
rerum  is  to  be  understood  a  thing  in  which  the  parts  are 
physically  separated.  These  parts,  however,  by  an  ojjcra- 
tion  of  the  mind  are  regarded  as  parts  of  a  whole,  and  by  a 
logical  operation  are  composed  into  a  unit.  A  number 
of  things,  themselves  separate  and  complete,  are  bracketed, 
so  to  speak,  together,  and  are  then  treated  as  a  single  term 
or  expression.     Thus,  for  example,  in  a  flock,  or  in  a  herd, 

or  in  a  library,  all  the  animals  or  all  the  books  are  only  con- 
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sidered  as  parts  of  a  whole.  The  Romans  called  such 
things,  "universitates  rerum  distantium."  Res  singula?,  on 
the  other  hand,  were  either  res  unitte  or  res  com])osita3. 
Res  unitaj  were  those  things  which  consisted  of  organic 
parts.  But  when  the  unity  arose  by  means  of  mechanical 
skill,  or  by  art,  such  things  were  said  to  be  res  compositae. 
Thus  a  tree  or  a  sheep  was  said  to  be  a  res  unita,  whilst  a 
house  or  a  shop  was  denominated  a  res  composita.  In 
treating  of  this  division  the  continental  jurists  say  that  the 
Romans  employed  a  trichotomy,  inasmuch  as  they  used  as  a 
test  the  three  following  considerations.  Did  the  thing 
result  from  organisation ;  or  was  it  the  result  of  mechanical 
or  artistic  skill;  or  was  it  simply  a  creature  of  the  intellect 
or  reason — i.e.  a  logical  conception  ? 

In  regard  to  the  "universitas  rerum"  there  can  be  no 
general  rule  laid  down ;  nor  can  a  catalogue  be  given  by 
means  of  which  to  judge  whether  a  "  universitas  rerum"  is  to 
be  regarded  as  a  totality,  or  whether  we  are  to  regard  the 
singula  corpora  of  which  the  universitas  may  be  composed. 
Circumstances  alone  can  decide  this.  A  herd  may  be  re- 
garded as  a  whole,  or  we  may  consider  the  several  heads  of 
cattle  of  which  it  consists.  But  although  a  grazier  might 
sell  the  herd  for  a  certain  sum  of  money,  by  legal  implica- 
tion it  was  held  that  he  sold  the  several  head  of  cattle  which 
constituted  the  herd.  And  so  also  in  what  is  called  posses- 
sio,  a  man  could  not  possess  the  herd  as  a  whole,  but  his 
possession,  like  the  sale,  was  of  the  several  heads.  If  a  man, 
however,  bought  the  herd  as  a  herd,  and  there  chanced  to 
be  a  sick  animal,  he  could  not  use  the  actio  given  by  the 
sediles  for  his  protection  from  loss. 

VI.  The  last  division  of  things  to  be  noted  is  that  of 
"  res  mancipi  and  res  nee  mancipi."  For  this  see  tlie  note 
toGai.  i.  120.  pp.  116.  117. 


2.  Summa  itaquc  rerum  divisio  in  2.  Therefore  the  jirincipal  division 

duos  articxdos  deducituv.   nam  alics       of  things  is  into  two  elassee ;  for  some 
sunt  divini  juris,  alise  humani.  are  of  divine,  othera  of  human  right. 
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3.  Divini  juris  sunt  veluii  res  3.  Res  sacrce  and  res  religiosce  are 
sacrce  et  religiossa.                                       as  it  were  of  divine  right. 

4.  Saor39  sunt  quae  Diis  superis  4.  i?esS".c/'(Eare  those  things  which 
consecratfe  sunt ;  (b)  religiosae,  quse  are  consecrated  to  the  gods  of  the  up- 
Diia  man ibus  relictaB  sunt.                          per  world;  res  reZi^ioscE,  those  which 

are   dedicated  to   the  gods    of    the 
lower  world. 

JisT.  ii.  1.  8. 

{b)  Sacrce  sunt,  etc.  The  same  things  may  sometimes  be 
both  sacra  and  religiosa.  But  there  are  certain  things  of 
which  only  one  of  these  terras  can  be  predicated.  A  pecii- 
nia  may  be  both  sacra  and  religiosa ;  but  a  sepulclire  was 
always  regarded  as  a  res  religiosa.  Every  spot  became  a 
locus  religiosus,  when  by  permission  a  corpse  was  buried  in 
it.  It  was  not  the  owner  alone  who  must  be  consulted,  but 
all  the  parties  having  an  interest  in  the  estate,  as,  for 
example,  the  person,  whoever  he  might  be,  entitled  to  the 
usufruct.  A  consequence  of  this  principle  was  that,  as 
Gaius  says,  in  the  provinces,  according  to  the  opinion  of 
most  jurists,  there  could  not  be  strictly  speaking  a  locus 
religiosus,  for  in  provincial  land  the  reputed  owner 
had  only  the  possession  and  usufruct,  whilst  the  dominium 
was  either  with  the  Roman  people  or  with  the  emperor, 
according  as  the  land  was  "pra^dia  stipendaria  or  tributaria." 
Hence  if  a  place  in  any  of  the  provinces  were  to  be  made 
religiosus,  it  was  necessary  to  obtain  the  consent  of  the 
populus  or  of  the  emperor.  Under  these  circumstances, 
according  to  Gaius  (ii  7),  a  place  of  interment  in  the  provinces 
might  be  regarded  "pro  religioso."  In  analogy  with  this,  a 
consecrated  place  in  a  province,  which  was  not  really 
"  sacer  "   might  be  regarded  as  "  pro  sacro." 

To  attempt  to  make  a  place  religiosus  without  the  consent 
of  the  parties  interested,  rendered  the  person  so  doing  liable 
to  a  penalty.  We  possess  the  edict  of  the  Prsetor  on  this 
point.     "Praetor  ait:  sive  homo  mortuus,  ossave  hominis 
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MORTUI  IN  LOCUM  PURUM  ALTERIUS,  AUT  IN  ID  SEPULCHRUM, 
IN  QUO  JUS  NON  FUERIT,  ILLATA  ESSE  DICENTUR,  QUI  HOC 
FECIT,  IN    FACTUM    ACTIONE  TENETUR,    ET    PCENA    PECUNIARIA 

suBjiciETUR."  1.  2.  sec.  Dig.  cle  relig.  etc.  (11.  7).  Every 
boundary  wall  was  not  sanctum,  hut  the  city  wall  as  reared 
for  the  defence  of  the  people  is  especially  mentioned  as  such. 
Hence,  Festus  says :  "  Sacrum  est,  quod  Deo  consecratum 
est,  sanctum  ut  murus,  qui  circa  oppidum  est,  religiosum,  ut 
sepulchrum,  uhi  corpus  humatum  est."  See  Gans  Schol. 
pp.  228.  229.  1.  1.  Dig.  ad  leg.  Jul.  Pecul.  (48.  13)  1.  2.  ss. 
2,  3,  7.  Dig.  de  religiosis  (11.  7). 


5.  Sed  sacrum  quidem  solum  exis- 
tnmatuT  auctoritate  popwZi  Bomani 
fieri;  consecratur  enim  lege  de  ea  re 
lata  aut  senatusconsulto  facto. 


5.  But  a  spot  is  accounted  sacred 
(sacer)  on  the  authority  of  the  Ro- 
man people ;  either  by  the  passing  of 
a  lex  consecrating  it,  or  by  a  seuatus- 
consultum. 


6.  Eeligiosum  vero  nostra  volun- 
tate  facimus  mortuum  inferentes  in 
locum  nostrum,  si  modo  ejus  mortui 
funus  ad  nos  pertineat. 


6.  But  on  the  other  hand  we  may 
make  our  private  ground  religiosus 
of  our  own  free  will  by  interring  a 
dead  body  therein,  provided  only  the 
burial  of  the  deceased  be  incumbent 
on  us. 


Just,  ii,  1.  9. 


7.  Set  in  provinciali  solo  placet 
plerisque  solum  religiosum  non  fieri, 
quia  in  eo  solo  dommium  populi  Ro- 
mani  est  vei  Cassaris,  (c)  nos  autem 
possessionem  tantum  et  ztBumfructum 
habere  videmur.  Utique  tamen  ejus- 
modi  locus,  licet  non  sit  religiosus, 
pro  religioso  hahetwr,  quia  etiam 
quod  in  provinciis  non  ex  auctoritate 
populi  Komani  consecratum  est,  pro- 
prie  sacrum  non  est,  tamen  pro  sacro 
habetur. 


7.  But  in  a  province,  according  to 
the  view  of  most  persons,  we  cannot 
make  the  land  religiosus,  since  the 
dominium  of  that  land  is  in  the 
Roman  people  or  in  the  Emperor, 
and  we  ajDpear  to  have  only  the  mere 
possession  and  usufruct.  Still,  al- 
though a  place  of  this  kind  is  not 
made  religiosus,  it  is  treated  as  re- 
ligiosus ;  just  as  whatever  in  the 
provinces  is  not  consecrated  by  the 
authority  of  the  Roman  people,  is 
not  properly  sacred,  yet  it  is  ac- 
counted as  sacred. 


Jusr.  ii.  1.  9. 
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(c)  The  Roman  Empire  was  composed  of  three  con- 
stituent parts — Rome,  Italy,  and  the  Provinces.  Rome 
was  the  centre  and,  so  to  speak,  the  soul  of  the  empire. 
The  imijerial  city  represented  and  mirrored  the  entire 
State.  All  the  actual  citizens  were  citizens  of  the  city  of 
Rome,  hence  Modestinus  says,  "  Roma  communis  nostra 
patria  est."  1.  33.  Dig.  ad  munic.  (50.  1.)  Italy  was  pre- 
ferred to  the  provinces,  for  the  Italian  soil  might  be  held  in 
Quiritarian  ownership.  It  was  also  relieved  from  the  tax  on 
land  and  from  the  capital  tax,  and  the  Italian  cities  had  to 
a  certain  extent  the  right  of  self-government.  The  provin- 
ces, however,  were  entirely  subjected  to  the  dominium  of 
the  Roman  State.  The  terms  "  stipendiaria"  and  "tributaria" 
were  applied  to  possessions  situated  in  the  provinces,  and 
denoted  an  important  limitation  in  the  ownership  of  the 
land.  "Stipendium  a  stipe  appellatum  est,  quod  per  stipes, 
id  est  modica  asra  colligatur.  Idem  hoc  etiam  tributum 
appellari,  Pomponius  ait.  Et  sane  appellatur  ab  intribu- 
tione  tributum,  vel  ex  eo,  quod  militibus  tribuatur."  1.  27. 
sec.  1.  Dig,  de  verb.  sig.  (50.  16.)  When  the  imperial 
power  was  established  under  Augustus,  a  great  change 
took  place  in  the  administration  of  the  provinces.  Where 
a  large  military  force  was  required  to  preserve  order  and 
maintain  the  government,  Augustus  took  charge  of  the 
provinces  himself.  Where  this  was  not  the  case,  the  pro- 
vinces were  left  to  the  care  of  the  senate  and  the  Roman 
people.  Strabo.  17.  p.  840.  Hence  we  find  Gaius  making 
the  division  of  the  provinces  into  those  which  were  "pro- 
prias  Populi  Romani"  and  those  which  were  "proprise 
Ctesaris."  Theophilus,  in  his  account  of  this,  says,  "The 
reason  for  this  naming  of  the  provinces  arose  in  the  follow- 
ing manner  :  The  old  Roman  Emperor  (Augustus)  ruled  the 
whole  earth,  and  being  admired  by  the  Romans  on  account 
of  his  great  bravery,  divided  the  provinces  and  held  some 
for  himself  and  gave  others  to  the  people.  The  provinces 
of  the  populus  were  called  '  stipendiarise,'  as  being  subject 
to  the  payment  of  a  fixed  money  tribute,  called  the  'stipen- 
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tlium.'  "  It  was  thus  named  from  stipes — money  collected, 
and  pendo,  because  originally  at  Rome  money  was  paid  by 
w^eiglit  and  not  by  tale.  It  has  been  thought  that  the  con- 
dition of  the  urbes  stipendiariee  was  more  honourable  than 
that  of  the  vectigales.  Theophilus  says  that  these  provincials 
brought  not  only  contributions  in  gold,  but  in  other  things, 
to  be  enjoyed  for  the  benefit  and  pleasure  of  the  populus, 
and  that  on  this  account  they  were  called  stipendiaria,  a  term 
applied  not  only  to  the  people,  but  also  to  their  dwellings  and 
land.  The  provinces  of  Caesar  were  called  tributaria?  on 
account  of  the  severe  taxes  placed  upon  them  by  the 
emperor,  which  were  rendered  necessary  by  the  cost  in- 
curred in  the  maintenance  of  his  army.  Those  who  by 
favour  of  the  emperor  or  the  populus  held  lands  in 
this  manner,  had  no  real  ownership,  that  is  to  say,  they 
had  no  dominium,  for  the  dominium  was  either  with  the 
populus  or  in  the  emperor.  They  had,  however,  the  Usus 
and  the  Fructus  and  the  most  complete  possession,  which 
they  could  transfer  to  another  or  devise  to  an  heir.  In  the 
case  of  Italian  lands  and  buildings,  and  those  places  which 
had  obtained  the  Italian  jus,  the  owners  had  the  dominium. 
The  provincials  might  lose  the  enjoyment  of  their  lands,  as 
we  learn  from  the  Vaticana  Fragmenta,  if  they  neglected  to 
pay  the  imposts.  "  Amitti  autem  usumfructum  capitis 
miniitione  constat ;  nee  solum  usumfructum,  sed  etiam  acti- 
onem de  usufructu,  velut  si  is  ex  stipulatu  debeatur  vel  per 
fideicommissum  legatumve  per  damnationem  datus  sit.  Et 
parvi  refert,  utrum  jure  sit  constitutus  ususfructus,  an  vero 
tuitione  prsetoris  :  proinde  licet  in  fundo  stipendiario  vel 
tributario,  item  in  fundo  vectigali  vel  superficie  non  sit  jure 
constitutus,  capitis  rainutione  amittitur;  nam  ex  persona 
fructuarii  capitis  minutio  extinguit  usumfructum."  Vat. 
Frag.  61. 

In  the  time  of  Justinian,  and  by  a  constitution  of  that 
emperor,  the  distinction  between  stipendiaria  and  tributaria 
provinces  was  abolished.  So  that  the  moment  the  owner 
conveyed  his  land  either  as  a  gift  or  in  exchange  there  was 
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a  complete  transfer  not  only  of  the  possession  and  the 
usufruct,  but  of  the  dominium.  Theoph.  lib.  ii.  tit.  1. 
sec.  40.     Puchta's  Instit.  vol.  i.  p.  392. 


8.  Sanctse  quoque  res,  veluf  muri 
et  portse,  quodammodo  divini  juris 
sunt. 


8.  Also  res  sandce,  sucli  as  walls 
and  gates,  are  in  a  certain  manner 
subjects  of  divine  law — divini  jwis. 


9.  Quod  autem  divini  juris  est,  id 
nullius  in  bonis  est:  id  vero  quod 
humani  juris  est  plerumque  alicujus 
in  bonis  est :  imtest  autem  et  nullius  in 
bonis  esse.  Nam  res  hereditatice,  an- 
iequam  aliquis  Jieres  existat,  nullius 
in  bonis  sunt. 


9.  That  which  is  subject  to  divine 
law  is  not  the  property  of  any  one  : 
but  on  the  other  hand  that  which  is 
subject  to  human  law  is  generally 
the  property  of  some  one,  though 
it  also  may  be  the  property  of  no 
one ;  for  things  capable  of  being 
inherited,  are  res  nullius  before  any 
one  is  declared  heir. 


Just.  ii.  1.  7. 


10.  J?CB  autem  res  quce  humani 
juris  sunt  aut  publico}  sunt  atit  pri- 
vatoe. 


10.  But  those  things  which  are  the 


subjects   of    human 
public  or  private. 


law  are  either 


11.  Qiice,  publicce  sunt,  nullius  in 
bonis  esse  creduntur  ;  ipsius  enim  %mi- 
versitatis  esse  creduntur.  Privates 
autem  sunt,  quce  si7igulo7-um  sunt. 


11.  Those  which  are  public  are 
deemed  to  be  res  nullius,  for  they  are 
considered  as  belonging  to  all  as  a 
body.  But  private  things  are  the 
property  of  particular  owners. 


12.   Qucedam  prceterea    res  corpo- 
rales  sunt,  quondam  incorporales. 


12.  Moreover,  some  things  are  cor- 
poral, others  incorporal. 


13.  Corporales  hoc  sunt  quce  tangi 
iwssunt,  vcluti  fundus,  homo,  vestis, 
aurum,  argentum  et  denique  alios  res 
innumerabiles. 


13.  Those  things  are  called  corjDo- 
ral  which  may  be  touched,  as  land, 
a  slave,  a  garment,  gold,  silver, 
and,  in  short,  innumerable  other  such 


things. 


14.  Incorporales  s\mt  quce  tangi  non 
possunt:  qucclia  sunt  ea  quce  injure 
consistunt,  sicut  hereditas,  ususfructus. 


14.  But  those  things  are  incorpo- 
ral which  cannot  he  touched,  such 
as  those  which  are  the  creatures  of 
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Nee  ad  rem  pertinet,  quod  in  heredi-  law,  for  example,  hcreditas  and  usu- 
tate  res  cor2)oralcs  continentur ;  Tiam  et  fructus.  Nor  does  it  aflFecfc  the 
fruchis  (_d)  qtii  ex /undo  percipmntur  matter  that  things  corporal  aro 
corporales  sunt,  et  id  quod  ex  aliqua  contained  in  an  inheritance ;  for 
ohligatione  nobis  dchctur  plerumque  fruits  gathered  from  a  farm  are  cor- 
corporale  ■  est,  veluli  fundus,  homo,  poral]  things  ;  and  that  to  which  we 
pecunia :  nam  ipsumjus  successionis,  are  entitled  by  virtue  of  an  obligation 
etipsicmjusutemlifruendi,  et  ipsum  is  generally  a  corporal  thing,  as  a 
jus  oUigationis  incorporale  est.  Eo-  field,  a  slave,  or  money;  while  the 
dem  numcro  s^mt  et  jura  2}r(ediorum  right  of  succession,  the  right  of 
urbanorum  et  rusticorum,  quK.  etiam  usufruct,  and  the  right  itself  of 
servitutes  vocantur.  obligation,  are  incorporal.      In   the 

Same  enumei'ation  are  the  rights 
over  real  estates  (jura  prsediorum), 
both  urkan  and  rural ;  these  are  also 
called  servitudes. 


[Almost  tliirteen  lines  are  deficient  at  the  end  of  this 
section.  They  are  supposed  to  have  related  to  servitudes. 
These  lines  are  supplied  from  tlie  Epitome  of  Gaius,  a  work 
in  existence  before  the  discovery  of  his  Institutes,  and  read 
as  follows  :  "  Incorporalia  etiam  sunt  jura  priBdiorum  urba- 
norum vel  rusticorum.  Prasdiorum  urbanorum  jura  sunt 
stillicidia,  fenestrae,  cloacae,  altius  erigendse  domus,  aut  non 
erigendae,  et  luminura,  ut  ita  quis  fabricet,  ut  vicinse  doniui 
lumen  non  tollat.  Pradiorum  vero  rusticorum  jura  sunt 
via,  vel  iter,  per  quod  pecus  aut  animalia  debeant  ambulare 
vel  ad  aquam  duci,  et  aquajductus:  qu^  similiter  incorpo- 
ralia sunt.  Hsec  jura  tam  rusticorum  quam  urbanorum 
praidiorum  servitutes  appellantur."  Gai.  Epit.  ii.  1.  sec.  3. 
For  an  account  of  the  nature  and  law  of  servitudes  see  the 
note  to  Gai.  ii.  29.] 

{(l)  Fructus  in  the  exact  sense  of  the  term  are  the  organic 
products  of  a  thing ;  the  partus  ancillce  were  not  reckoned 
by  the  Romans  among  fruits,  but  among  accessions.  Again 
the  term  fructus  is  applied  in  a  subordinate  sense  to  other 
returns,  and  profits  derived  from  a  thing ;  as  for  example, 
the  interest  upon  money  lent.  The  last  mentioned  are  called 
fructus  civiles,  the  former  fructus  naturales.  Thus,  one  who 
uses  his  land  himself  derives  from  it  the  fructus  naturales, 
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whilst  he  who  lets  it,  and  receives  an  equivalent  in  rent, 
obtains  the  fructus  civiles.  Fructus  naturales  may  be  simply 
the  products  of  unaided  nature,  and  in  this  case  they  are 
denominated  fructus  naturales  in  the  limited  and  strict  sense. 
If  the  fruits  were  obtained  by  means  of  human  activity  and 
toil,  they  were  then  denominated  fructus  indusLriales.  In 
relation  to  fruits  the  following  distinctions  have  been  made: 
Friichis  2?endentes  or  stantes  are  those  fruits  which  re- 
main united  with  the  thing*  which  produces  them.  Fructus 
separati  are  the  fruits  when  separated.  Fructus  percejyti 
are  tliose  fruits  obtained  by  the  tenant  or  usufructuary  by 
virtue  of  his  right  derived  from  the  proprietors ;  they  are  the 
fruits  gathered  by  the  person  in  lawful  possession.  The 
perceptio  of  the  fruit  is  of  importance  in  relation  to  the 
acquisition  of  an  estate,  and  in  the  "  remissio  mercedis." 
Fructus  percipiendi  was  the  term  applied  to  those  fruits 
which  might  have  been  gathered,  but  which  had  not  been. 
They  have  been  called  "  neglected  fruits,"  and  came  into 
consideration  particularly  when  any  one  had  been  in  unlaw- 
ful possession  of  a  res  frvgjf era,  and  was  afterwards  sued  as 
a  mala  fide  -possessor  hy  uncictio  in  rein.  Such  a  possessor 
was  bound  to  give  compensation  not  only  for  the  fruits 
actually  enjoyed^  but  also  for  such  as  he  might  have  obtained 
by  the  highest  degree  of  industry,  or  such  as  the  plaintiff 
would  have  obtained  if  his  property  had  not  been  withheld. 
The  amount  of  the  damages  to  which  the  owner  was  entitled 
was  regulated  by  the  maxim, "Fructus  non  intelliguntur,  nisi 
deductis  impensis."  That  is  to  say,  the  expense  of  raising  and 
gathering  must  be  deducted  from  the  entire  value  of  the 
fruits.  Fructus  exstantes  were  those  fruits  which  the 
possessor  had  still  in  hand — unconsumed  fruits.  Fructus 
consumti  are  those  which  tlie  possessor  had  either  destroyed, 
used,  or  sold.  The  bona  fide  possessor  was  only  answerable 
for  fructus  exstantes  from  the  time  of  the  Utis-contestatio, 
but  the  mcda  fide  possessor  was  answerable  for  the  wdiole. 
Mackeldey  Mod.  Civ.  Law,  pp.  15G,  157.  Mochler.  pp.  22, 
23.     Savigny  Besitz.  sec.  22.  a. 
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15.  Item  omnes  res  aut  mancipi 
sunt  aut  nee  mancipi,  mancipi  sunt 
pracdia  in  Ttalico  solo,  tam  rustica, 
qualis  est  fundus,  quam  whana, 
qualis  domus ; — item  jura  prcediorum 
rusticorum,  velut  via,  iter  actus, 
aquoBdiictns ;  item  servi  et  quadru- 
pedes  quce  dorso  collove  dom,%ntur, 
velut  boves,  muli,  equi,  asini.  (e) 
Ea  autem  animalia  nostri  qui- 
dem  prceceptores  statim  ut.  nata 
sunt  mancipi  esse  putant :  Nerua 
vera,  (f)  Proculus  et  ceteri  diversso 
scholse  auctores  non  aliter  ea  man- 
cii^i  esse  putant,  quam  si  domita 
sunt ;  et  si  propter  nimiam  feritatem 
domari  non  possunt,  tunc  videri 
mancipi  esse,  cum  ad  earn  wtatem 
pervenerint,  cujus  cetatis  domari  so- 
lent. 


15.  Again  all  tilings  (res)  are 
either  res  mancipi  or  res  nee  mancijn- 
Res  mancipi  are — real  estates  on  the 
Italian  soil,  both  rural,  as  a  farm, 
and  urban,  as  a  house — also  rights 
pertaining  to  rural  estates,  such  as 
the  various  rights  of  way  {via,  iter 
actus)  and  watercourses  {aquce-due- 
tus), — also  slaves  and  those  quad- 
rupeds which  are  tamed  by  means 
of  the  yoke  and  bridle,  as  for 
example,  oxen,  mules,  horses,  and 
asses  ....  But  our  instructors 
class  these  creatures  as  res  mancipi 
from  the  time  of  their  very  birth.  On 
the  other  hand  Nerva,  Proculus,  and 
the  writers  of  the  opposite  school, 
regard  them  as  res  mancipi  only 
when  they  are  tamed ;  and  if  they 
are  untameable  on  account  of  their 
great  ferocity,  then  they  appear  to 
be  regarded  as  res  mancipi,  when 
they  have  attained  that  age  at  which 
animals  may  be  usually  tamed. 


(e)  The  first  part  of  this  section,  ending  with  the  word 
'■^  asini"  is  inserted  in  the  text  from  Ulp.  tit.  xix.  1,  For  the 
distinction  between  via,  iter  and  actus,  see  note  on  Gai 
29,  also  Just.  ii.  3.  de  servitutibus. 


11. 


(/)  There  were  two  distinguished  jurists,  father  and  son, 
of  the  name  of  Nerva.  The  father,  Marcus  Cocceius  Nerva, 
is  here  referred  to.  He  was  contemporary  with  Sabinus 
and  belonged  to  the  school  of  Labeo  and  Proculus.  He 
served  as  Consul  a.d.  22.  Filled  with  despair  at  his  own  con- 
dition and  that  of  the  state,  he  determined  to  commit  suicide, 
which  resolve  he  carried  into  effect.  See  Tac.  Ann.  vi.  26. 
Dio.  Cas.  58.  21.  Instit.  Hom.  Law.  p.  119.  Sempronius 
Proculus  gave  his  name  to  the  school  of  Labeo.  For  the 
distinctions  between  the  schools  see  the  Introduction  to  this 
work.  pp.  1 1 — 14. 
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16  Ex  diverso  bestice  nee  mancipi 
sunt,  velut  ursi,  leoncs,  item  ea 
animalia  quas  fere  bestiarum  numero 
sunt,  velut  elephantcs  et  cameli ;  te 
ideo  ad  rem  non  pertinet,  quod  hasc 
aniraalia,  etiam  collo  dorsove  doman- 

tur quorufu mancipi 

esse ;   quasdam  non  mancipi  sunt. 


IG.  On  the  other  hand,  wild  beasts, 
Buch  as  bears  and  lions,  are  among 
res  nee  mancipi ;  as  also  those  ani- 
mals which  are  commonly  accounted 
wild  beasts,  as  elephants  and  camels ; 
nor  does  it  affect  this  statement 
that  these  animals  are  tamed  also 
by  the  yoke  and  bridle  ....  are 
mancipi,  some  are  nee  mancipi. 


17.  Itsm  fere  omnia  quce  incorpo- 
ralia  sunt  nee  mancipi  sunt,  exceptis 
scrvitutihus  proo(Jior!(mrus<icorM9)i  in 
ItaJico  solo,  (g)  quce  vt,ancipi  sunt, 
quamvis  sint  ex  numero  rerum.  incor- 
poraZiiMn. 


17.  Almost  all  incorporal  things 
are  res  nee  raancipi,  with  the  excep- 
tion of  proedial  servitudes  in  the 
Italian  soil,  for  these  are  still  res 
mancipi  although  belonging  to  incor- 
poral  things. 


(g)  This  is  Huschke's  reading,  and  is  in  strict  accordance 
with  tlie  marks  in  the  MS.:  "Exceptis  servitutibus  pra^di- 
orum  rusticorum  in  Italico  solo,  q.  mcipi.  sunt. 


18.  Magna  autem   differentia   est 
mancipi  rerw7/i,  et  nee  mancipi. 


18.  There  is  a  great  difference  be- 
tween res  mancipi  and  nee  mancipi. 


19.  Nam  res  nee  mancipi  nuda 
traditione  alienari  possunt,  si  modo 
corporales  sunt  et  ob  id  recipiunt 
traditionem. 


19.  For  res  nee  mancipi  can  be 
alienated  by  mere  delivery,  if  only 
they  be  corporal,  and  therefore 
capable  of  delivery. 


20.  Itaque  si  tibi  vestcm  vel  aurum 
vel  argentum  tradidcro,  sive  ex  ven- 
ditionis  causa  sive  ex  donationis  sive 
quauis  alia  ex  causa  f  ua  fit  ea  res  sine 
ulla  jv/ris  solenrmitate. 


20.  Therefore  if  I  have  delivered 
to  you  a  garment,  or  gold  or  silver, 
whether  it  be  on  the  ground  of  a 
sale,  as  a  present,  or  for  any  other 
reason,  that  thing  becomes  yours 
without  any  further  formality. 


21.  In  eadem  causa  sunt  provin- 
cialia  prajdia,  quorum  alia  stijiendi- 
aria,  alia  tributaria  vocamus.  Stipen- 
diaria  sunt  ea  quae  in  his  provinciis 
sunt,  quae  propriae  populi  Romani 
esse  intelleguntur.  Tributaria  sunt 
ea  quae  in  his  provinciis  sunt,  quso 
propriae  Ccesaris  esse  crcduntur. 


21.  It  is  the  same  with  provin- 
cial real  estates,  of  which  some  are 
called  stijjendiaria,  others  tributaria; 
Stipendiaria  denotes  real  estates 
in  those  provinces  which  are  re- 
garded as  the  peculiar  property  of 
the  Roman  people;  tributaria  the 
estates  in  those  provinces,  which  are 
considered  to  belong  to  the  emperor. 
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22.  Mancipi  vero  res  ceqne  (Ji)  per  22.    But  res    mancipi    are    those 

mancipationom  ad  alium  transfer-  things,  transferred  to  another,  like- 
uutur;  undo  sciZtcsi  mancipi  res  sunt  wise  by  mancipation,  whence  also 
dictae.  Quod  autem  valet  manci/?ai to,  they  are  called  res  mancipi.  More- 
idem  valet  et  in  jv/re  cessio,  over  the  transfer   in  jure  cessio  has 

the  same  effect   as  mancipation. 


(//)  Boeeking's  reading,  "sunt  quffi,"  instead  of  "  seque," 
would  be  correct  if  Gains  had  here  intended  to  explain 
what  things  are  res  mancii^i.  He  has  previously,  however, 
spoken  upon  that  subject.  In  this  place  he  distinguishes 
between  res  mancipi  and  res  nee  mancipi  with  especial 
reference  to  the  different  modes  by  which  they  may  be 
alienated.  He  has  just  before  in  ii.  19.  said  of  the  res  nee 
mancipi  "  unde  traditione  alienari  (certainly  not  abalienari) 
possunt,"  or,  as  Huschke  would  more  correctly  read,  "ad 
alium  transferunt."  Huschke  thinks  that  Gains  wrote  here, 
"  Mancipi  vero  res  csgue  per  mancipationem  ad  alium  trans- 
feruntur,"  and  that  the  copyist  had  written  "  equge."  iEque, 
in  Gains,  always  signifies  likewise  (see  for  example  i.  68.  ii. 
143.  144.  iii.  41.)  The  res  nee  mancipi  were  transferred 
by  means  of  tradition.  For  mancipation  and  tradition 
stand  related  to  one  another  in  the  same  manner  as  the 
different  natures  of  the  two  kinds  of  things  correspond  to 
each  other,  and  their  modes  of  transfer  are  hereafter  con- 
trasted with  each  other.  It  cannot  be  said  that  the  res  man- 
cipi can  be  alienated  by  means  only  of  mancipation,  and  the 
res  nee  mancipi  only  by  means  of  tradition,  for  certainly 
there  are  many  other  modes  of  alienation  common  to  both. 
Hence,  Boethius  expresses  himself  without  consideration 
in  Top.  lib.  iii.  p.  322.  13.  Orell.  "  Quajcunque  igitur  res 
lege  duodecim  tabularum  aliter  nisi  per  banc  solemnitatem 
abalienari  non  poterat.  Sui  juris  autem  ceterae  nee  man- 
cipi vocabuntur."  This  corrupt  text  appears  to  have  arisen 
from  "  non  poterat,  mcpi.  r.  (mancipi  res)  erat  (of  which  at 
has  been  wrongly  taken  for  the  sign  of  'autem')  ceterje  nee 
mancipi  vocabuntur."     Boeth.  ad  Top.  c.  5.  sec.  28. 
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23.  Et  wanctpatio  qnidem  quem- 
admodum  fiat,  superiore  commen- 
tario  tradidimus. 


23.  In  what  manner  mancipation 
is  effected  we  have  already  explained 
in  oar  former  commentary. 


24.  In  jure  cessio  antem  hoc  modo 
fit.  Apnt  magistratum  populi  Eo- 
mani,  velui  Prastorem,  vel  aput 
Prsesidem  provinciso  is  cui  res  injure 
ceditur,  rem  tenens  ita   dicit :   HUNC 

EGO      HOMINEir     EX     JURE     QUIRITIUM 

MEUir  ESSE  Aio.  Deinde  postquam 
hie  vindicaverit,  Frcetor  interrogat 
eum  qui  cedit,  an  contra  vindicet. 
Quo  negante  aut  tacente,  tunc  ei  qui 
vindicaverit  earn  rem  addicit.  Idque 
legis  actio  vocatur,  quas  fieri  potest 
etiam  in  provinciis  aput  Prccsides 
earum,   (i) 


24.  Legal  transfer,  in  jure  cessio, 
takes  place  in  the  following  manner  : 
he  to  whom  the  thing  is  ceded  in 
jure,  holding  the  thing  to  be  ceded 
in  his  hand  in  the  presence  of  a 
magistrate  of  the  Roman  people,  as 
the  praetor,  or  the  president  of  a 
province,  speaks  thus  : —  "I  afl&rm 
that  this  slave  is  mine  by  Quiritarian 
law  (ex  jure  quiritium)."  After  he 
has  made  this  claim,  the  prtetor 
asks  the  man  who  is  surrendering 
his  rights,  whether  he  maintains 
an  opposing  claim,  and  upon  his 
denial  or  silence,  then  the  praetor 
adjudges  the  thing  to  the  party  who 
has  claimed  it ;  and  this  is  called  a 
legis  actio.  The  same  result  may 
also  be  accomplished  in  the  provinccg 
before  the  presidents. 


(i)  The  injure  cessio  was  one  of  the  most  ancient  of  Roman 
institutions,  or  modes  for  the  conveyance  of  property  from 
one  person  to  another.  It  Avas  a  form,  as  we  learn  from 
Paulus,  as  old  as  the  time  of  the  Twelve  Tables.  The  text 
gives  us  the  ceremony  employed,  and  will  remind  the 
student  of  English  law  of  the  now  abolished  method  of  con- 
veyance by  fine  and  recovery.  The  question,  it  appears, 
had  been  raised  in  the  time  of  Paulus,  whether  a  mancipatlo 
or  an  iyi  jure  cessio  could  be  ex  tempore  or  ad  tempiis,  and 
ex  condicione  or  ad  condicionem.  Pomponius  thought  that 
neither  could  take  place  ad  certum  tempus.  Paulus  says, 
'  Ego  didici  et  deduci  ad  tempus  posse ;  quia  et  mancipa- 
tionem  et  in  jure  cessionem  leges  lege  XII  tabularum 
confirmantur."  Vat.  Frag.  sec.  50.  In  the  most  ancient 
times  of  Rome  all  acquisitions  Avere  probably  made  through 
the  intervention  of  the  State.     The  Roman  soldier  had  his 
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share  allotted  to  liim  of  the  moveables  gained  as  plunder 
from  the  enemy ;  whilst,  in  the  case  of  immoveables,  he  ob- 
tained his  property  and  his  title  by  assignment  from  the 
Government,  or  by  purchase  from  the  quaastor.  As  soon 
as  it  became  needful  to  transfer  valuable  property  from  one 
person  to  another,  it  was  quite  in  accordance  with  the  spirit 
of  ancient  law  to  endeavour  to  make  such  transfer  by  means 
of  the  aid  and  under  the  sanction  of  the  State.  To  do  this, 
recourse  was  had  to  the  legal  forms  employed  in  the  vindi- 
catio.  Such  appears  to  have  been  the  origin  of  the  in  jure 
cessio.  As  Ulpianus  informs  us,  there  were  three  parties 
necessary  to  this  fictitious  suit.  The  dominzis,  who  yielded 
by  cessio ;  the  man  who  made  the  fictitious  vindicatio ; 
and  the  representative  of  the  State  in  the  person  of  the 
proetor,  in  whose  presence  the  cessio  must  take  place. 
Ulpianus  says,  "In  jure  cessio  quoque  communis  alienatio 
est  et  mancipi  rerum  et  nee  mancipi.  Quse  fit  per  tres  per- 
sonas,  in  jure  cedentis  vindicantis,  addicentis :  in  jure  cedit 
dominus  ;  vindicat  is,  cui  ceditur  ;  addicit  praetor."  Ulp. 
tit.  xix.  9.  10.  The  proceeding  was  the  ancient  form  of 
action  known  as  the  "  legis  actio."  The  person  to  whom  the 
property  was  to  be  conveyed,  although  having  at  the  time 
no  legal  right  to  it,  claimed  it  as  though  it  were  his  own. 
This  w^as  done,  as  Ulpianus  informs  us,  in  the  presence  of 
the  prretor  and  of  the  actual  oAvner.  The  judge  called 
upon  the  real  dominus  for  his  defence,  when,  upon  his 
declaring  that  he  had  none  to  make,  or  upon  his  remaining 
silent,  the  praetor  adjudged  the  thing  to  the  feigned  owner. 
The  name  for  this  conveyance  implies  the  surrender  of  the 
thing  on  the  part  of  the  dominus.  "Cessio  est  propri^e  rei 
concessio — nam  alienarestituimus,  non  cedimus,  nam  cedere 
proprie  dicitur,  qui  contra  veritatem  alicui  consentit."  This 
form  was  available  for  the  transfer  of  every  species  of  pro- 
perty from  one  person  to  another — of  res  incorporales,  usu- 
fructus,  hereditates,  the  tutela  legitima  libertje,  etc.  Ulp. 
tit.  cit.  s.  11.  "Res  autem  corporales,"  adds  also  Ulpia- 
nus, "quasi  singulae  in  jure  cessee  essent,  transeunt  ad  eum, 
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cui  cessa  est  hereditas."  s.  15.  ib.  Already,  in  the  time  of 
Gaius,  as  we  see  by  the  next  section,  this  mode  of  convey- 
ance was  falling'  into  disuse ;  and  it  is  not  at  all  likely  that 
when  a  more  simple  and  easy  means  of  transfer  was 
provided,  this  formal  and  artificial  method  would  be 
any  longer  employed.  It  had  been  superseded  entirely  in 
the  time  of  Justinian.  Puchta's  Instit.  vol.  ii.  p.  641  ; 
Marezoll's  Instit.  p.  211. 


25.  PZernmque  tamen  et  fere  sem- 
per mancipationibus  utimur.  Quod 
enim  ipsi  per  nos  prjEsentibus  ami- 
cis  agere  possum  as,  hoc  non  est 
nccesse  cum  majore  difficultate  aput 
PrfBtorem  aut  aput  Pr^sidem  pro- 
vincisD  quaerere. 


25.  Yet  generally,  and  indeed  almost 
always,  we  resort  to  mancipation ;  for 
it  is  not  necessary  to  have  recourse 
to  the  preetor,  or  to  the  president  of 
a  province,  in  order  to  accomplish 
with  gi'eater  difficulty  that  which  we 
can  do  in  the  presence  of  our  friends. 


26.  At  si  neque  mancipata,  neque 
in  jure  cessa  sit  res  mancipi  .  .  .   (j) 


26.  But  if  a  res  mancipi  has  been 
neither  mancii^ated  nor  ceded  iit 
jure 


(j)  In  the  Veronese  MS.  the  page  which  follows  (cxvi  a) 
is  quite  illegible.  In  the  following  page,  of  the  first  seven 
lines  a  very  few  words  can  be  read.  Husclike  is  of  opinion 
that  in  the  lost  page,  and  in  the  commencement  of  the  fol- 
lowing, Gaius  had  affirmed  that  when  a  res  mancipi  was 
conveyed  by  traditio,  the  person  accepting  it  failed  to  obtain 
the  Quiritarian  ownership,  and  held  it  only  i;i  bonis.  See 
Gai.  ii.  sec.  41.  See  note  17  to  Huschke's  Gaius  on  the 
section  under  consideration.  For  the  distinction  between 
Quiritarian  ownership  and  ownership  in  bonis,  see  the  note 
on  Gai.  ii.  sec.  40. 


27.  In  summa  aimonendi  sumus 
nexum  Italici  soli  proimuyn  esse,  pro- 
vincialis  soli  nexum  non  esse ;  recipit 
enim  nexus  significationem  solum  non 
aliter,  qv.am  si  mancipi  est,  provin- 
ciale  vero  nee  mancipi  est     .     enim 

vero  provincia de 

mancipa     .     .  (k) 


27.  In  general  we  ought  to  ob- 
servo  that  nexuni  is  a  right  peculiar 
to  the  Italian  soil.  There  is  no  -nexunt 
of  the  provincial  soil ;  for  the  soil 
only  admits  the  application  oinexum 
when  it  is  a  res  mancipi,  but  the 
provincial  soil  is  res  nee  mancipi. 

q2 


228  COM.  II.  SEC.  XXVII. 

(k)  Nexum,  about  wliicli  there  is  a  good  deal  of  obscurity, 
was  essentially  an    institution   or  a    contract   peculiar   to 
the  old  Roman  law.     1st.  In  the  most  extensive  signification 
of  the  word,  ?iexum  was  a  term  applied  to  every  transaction 
"per  £es  et  libram."     "  Quodcunque  per  ses  et  libram  geritur 
— idque   necti  dicitur,  quo  in  genere  sunt  heec ;  testamenti 
factio,  nexi  dando,  nexi  liberando."     Thus  the  "  mancipatio 
per  £es  et  libram  "  was  a  nexum,  and  so  also  was  the  making 
of  a  testament,   testamenti  factio.     When  a  legal  transac- 
tion in  the  ancient  Roman  law  was  effected  by  the  weighing 
out  of  copper  in  the   presence  of  an  emptor,  a  libripens, 
and  five  Roman  citizens  as  witnesses,  the  term  nexum,  was 
technically  applied  to  such  a  proceeding.     In  the  strict  sense, 
however,  this  word  had  a  less  extensive  meaning,  and  was 
applied  to  those  proceedings  which  had  for  their  special  object 
the   creation  of  an  obligation.     Nexum   ces  was  "pecunia 
qu£e  per  nexum  obligatur."     Varro  says,  "quod  obligatur 
per  libram,  neque  suum  sit  inde  nexum  dicitur.     Liber  qui 
suas  operas  in  servitutem  pro  pecunia  quam  debeat  dat,  dura 
solveret,  nexus  vocatur,  ut  ab  asre  obaeratus."     Varro    de 
lino-.  Lat.  vi.  5.     Mucins  Scsevola  defined  nexum,  as  "  Quae 
per  ees  et  libram  fiant   ut   obligentur,   praeter    quae   man- 
cipio  dentur."     See  Festus  sub  voce  "  Nexum."     2nd.  The 
nexual  contract "  per  ges  et  libram"  was  originally  in  the  form 
of  a  mutuum,  in  which  a  quantity  of  a  fungible  thing  was 
received  as  a  loan,  under  the  obligation  to  return  to  the 
lender  the  same  quantity  of  the  same  kind  of  thing,  and  of 
equally    good   quality.      "  Mutuum    damus    recepturi    non 
eandem  speciem,  quam  dedimus  sed  idem  genus."     1.  2.  pr. 
Dig.  de  rebus  cred.  (12.  1.)     At  the  time  referred  to,  the 
scales  and  copper  w^ere  not  merely  symbolic ;  but,  as  there 
existed  no  coined  money,  they  were  employed,  the  copper 
as  the  price,  and  the  balance  for  the   purpose   of  weighing 
it  out.     This  was  the    meaning  of  the  contract  "  per  ses  et 
libram;"  so  much  copper  was  weighed  out  as  the  price,    or 
rather  for  the  loan.       Not  only  could   a  mutuum  be  thus 
constituted,  but  every  debt  and   obligation  might  be  conclu- 
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ded  in  a  similar  manner,  by  means  of  the  nexum  ;  and  even 
if  there  were  no  debt,  when  a  person  chose  to  bind  himself 
by  a  nexum,  the  ground,  or  reason  of  the  obligation  was  not 
inquired  into,  but  only  the  fact  of  the  nexum,  which  was  re- 
garded as  a  strictly  civil  obligation.  It  was  thus  a  formal 
obligation  limited  originally  to  a  pecuniary  debt,  either  an 
actual  mutuum,  or  a  symbolic  one  entered  into,  as  we  express 
it,  dicis  causa.  3rd.  In  important  connection  with  the 
nexum,  there  came  into  operation  the  following  law  of  the 
Twelve  Tables  :  "  Cum  nexum  faciet  mancipiumque,  uti 
lingua  nuncupassit,  ita  jus  esto."  See  Cic.  de  offic.  iii.  16. 
sec.  65.  The  meaning  of  this  law  seems  to  be,  that  all 
accessory  agreements,  or,  as  they  are  now  termed,  leges 
nexcB,  had  as  full  legal  force  or  effect  as  the  nexum  itself. 
There  was  a  lex  nexa,  to  which  attention  should  be  paid; 
it  provided  that  if  a  debtor  did  not  discharge  the  debt  for 
which  he  was  liable  under  a  nexual  obligation  at  the  time  it 
became  due,  his  creditor  should  have  the  right  to  arrest 
him,  and  to  hold  him  in  slavery  until  such  time  as  the  debt 
was  ])aid.  It  was,  so  to  speak,  a  strict  and  severe  form  of 
execution,  which  empowered  the  creditor,  if  he  pleased,  to 
reduce  his  debtor  to  the  most  abject  and  wretched  of  all 
conditions.  The  debtor  was  thus  called  a  nexus,  and  the 
transaction  itself  was  denominated  a  nexum.  Mr.  Long,  Diet. 
Gr.  &  Rom.  Ant.  "Nexum,"  has  quoted  a  curious  passage 
from  Aulas  Gellius  explaining  the  ancient  mode  of  pro- 
cedure under  the  provisions  of  the  Twelve  Tables.  If  the 
debtor  admitted  the  debt,  or  had  been  condemned  in  the 
amount  of  the  debt  by  a  judex,  he  had  thirty  days  allowed 
him  for  payment.  At  the  expiration  of  this  time  he  was 
liable  to  the  manus  injectio  and  ultimately  to  be  assigned 
over  (addictus)  to  his  creditor  by  the  sentence  of  the  pra^lor- 
The  creditor  was  required  to  keep  him  for  sixty  days  in 
chains,  during  which  time  he  publicly  exposed  the  debtor 
on  three  7iundince  and  proclaimed  the  amount  of  his  debt. 
If  no  person  released  the  prisoner  by  paying  the  debt,  the 
creditor  might  sell  him  as  a  slave  or  even  put  him  to  death.  If 
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tliere  were  several  creditors,  the  letter  of  the  law  allowed 
them  to  cut  the  the  debtor  in  pieces,  and  to  take  their  share 
of  his  body  in  proportion  to  their  debt.  Gellius  says  that 
there  was  no  instance  of  a  creditor  ever  having  adopted  this 
extreme  mode  of  satisfying  his  debt.  But  the  creditor 
might  treat  the  debtor  who  was  addictus  as  a  slave,  and 
compel  him  to  work  out  his  debt.  There  was  one  striking 
peculiarity  in  regard  to  nexum,  namely,  that  if  the  nexus 
were  in  the  above  way  reduced  to  slavery,  he  did  not  fall 
into  misfortune  alone,  but  his  children  and  his  grandchildren, 
if  they  were  under  his  potestas,  or  those  who  were  held  by 
him  in  manus,  w^ere  reduced  with  the  nexiis  to  his  forlorn 
condition.  Hence,  it  was  a  most  oppressive  and  terrible 
power  that  the  creditor  possessed.  Niebuhr  has  fallen  into 
great  mistakes  in  relation  to  the  nexura.  He  supposed  that 
it  referred  to  those  debtors  who  had  sold  themselves  into 
slavery  by  means  of  the  form  known  as  mancipatio  in  order 
to  satisfy  the  unreasonable  clamours  of  their  creditors. 
But  such  a  self-mancipation  was  impossible.  What  really 
took  place  was  this :  in  connexion  with  the  nexual  obligation 
there  was  an  accessory  agreement,  a  lex  nexa,  out  of  which 
slavery,  in  point  of  fact,  might,  and  possibly  did,  in  some 
instances  arise.  It  was  manifest  that  such  an  institution 
could  not  continue  among  a  free  people  like  the  Romans,  and 
hence  in  the  year  429  a.u.c.  a  [)opular  law  was  introduced  and 
passed  called  the  lex  Poetilia,  the  effect  of  which  was  that 
any  lex  nexa  by  which  the  person  should  be  endangered 
was  declared  to  be  unlawful.  The  consequence  was  that  the 
possibility  of  a  free  man  falling  into  slavery  by  such  an 
accessory  agreement  was  at  once  and  for  ever  avoided.  The 
effect  of  this  law  was  not  to  touch  the  institution  of  nexum 
itself,  so  that  this  mode  of  contracting  "per  a3S  et  libram" 
still  continued  to  exist.  Heineccius  says,  ''  C.  Poetelio  L. 
Pa])irio  Coss.  ne  quis,  nisi  qui  noxam  meruisset,  donee 
poenam  lueret,  in  compedibus  aut  in  nervo  teneretur ; 
pecunite  creditoe  bona  debitoris,  non  corpus,  obnoxium  esset. 
Liv.  viii.  28.     Successit  ergo  ex  eo  tempore  in  addictionis 
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illius  locum   possessio  et  venditio  boiiorum."  Antiq.  Rom. 
Appendix  lib.  i.  cap.  1.  sec.  30. 

Finally,  although  the  nexum  continued  in  force,  it  was 
henceforth  no  longer  the  important  institution  which  it  had 
been,  and  from  the  period  of  the  lex  Poetilia  the  datio  of 
the  money  gave  rise  to  a  strictly  civil  obligation.  A  fur- 
ther change  followed  in  time,  when  a  simple  datlo  without 
a  formal  ceremony,  but  accompanied  by  the  stipulatio, 
sufficed.  Gains  mentions  both  the  verbal  and  the  real 
obligation,  but  he  does  not  speak  of  the  nexum;  not  that  it 
was  illegal  or  impossible  in  this  time,  but  the  nation  had 
outgrown  in  its  legal  life  the  severe  institution  of  the  earlier 
age  of  Rome,  and  had  burst  the  trammels  of  this  harsh 
and  oppressive  law.  When  Gains  speaks  of  a  person  being 
liberated  from  an  obligation  by  a  "  species  imaginarise  solu- 
tionis, per  CBS  et  Ubram,"  he  makes  allusion  to  an  existing 
but  no  longer  important  institution,  and  thus  demonstrates 
that  the  "  nexum"  was  not  altogether  extinct,  but  that  it 
was  still  possible  to  employ  its  form  for  the  accomplishment 
of  certain  legal  results.  Gai.  iii.  173,  174.  Dion.  lib.  6.  c. 
29,  37,  83.  Varro  de  ling.  Lat.  lib.  vii.  105.  Liv.  vi.  14, 
20,  34,  36.  Fest.  de  verb.  sig.  sub  voce  "Nexum."  Diet.  Gr. 
Rom.  Antiq.  under  "Nexum."  Walter's  Rechtsgeschichte, 
ss.  483,  683,  598^.     Cic.  de  Repub.  ii.  34. 

28.    Incorporales  res   traditionera  28.  It  is  evident  that    incorporal     A^O'^y^A^ 

non  recipere  manifcstum  est.   (?)  things  are  not  the  Bubjects  of  tradition. 

(/)  Traditio,  or  delivery,  is,  doubtless,  the  most  frequent 
and  most  important  means  of  acquiring  ownership.  Pro- 
perty might  be  acquired  by  what  in  Roman  law  Avas  termed 
Occupatio,  but  such  acquisitions  only  rarely  occurred.  The 
importance  of  Traditio  will  be  manifest  when  we  say  that 
dominium  could  never  be  acquired  merely  by  contract.  A 
person  could  not  obtain  the  legal  dominium  over  a  thing 
by  purchase,  or  by  a  contract  of  sale,  or  by  gift.  In  such 
cases,  in  order  to  obtain  the  dominium,  there  must  be  added 
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traditio,  or  delivery.  If  the  delivery  of  the  thing  were  re- 
fused, an  action  would  lie  against  the  wrong-doer,  on  the 
ground  of  the  obligation,  but  without  the  delivery  there 
could  be  no  dominium.  If  a  man,  for  example,  bought  a 
house,  and  paid  the  entire  purchase  money,  and  the  house 
was  not  given  up  to  him,  or  as  we  express  it,  if  he  were  not 
put  into  possession,  he  had  not  the  least  right  in  the  house, 
but  only  an  action  arising  out  of  the  obligation.  Thus,  Dio- 
cletianus  says,  "Traditionibus  et  usucapionibus  domiuia 
rerum,  non  nudis  pactis  transferuntur."  I.  20.  Cod.  de 
pactis.  There  are  two  points  in  relation  to  traditio  to 
which  attention  should  be  directed.  1st.  The  requisites  to 
a  valid  traditio.  2nd.  The  legal  operation  of  traditio  itself. 
On  the  first  point,  it  is  to  be  observed  that  the  traditor 
must  be  the  dominus,  and  he  must  be  legally  qualified  to 
make  the  traditio  or  delivery.  Hence  when  a  pupil  or  ward 
endeavoured  to  make  a  traditio,  it  was  invalid  ah  initio,  as 
he  possessed  no  legal  qualification.  Again,  there  must  be  in 
every  case  the  "animus  transferendi,"  in  order  to  the  change 
of  ownership.  The  dominus  may  simply  intend  to  lend  a 
person  a  thing,  and  the  latter  might  suppose  that  he  in- 
tended to  bestow  it  as  a  gift ;  but,  as  there  was  no  "  animus 
transferendi,"  the  dominium  could  not  and  did  not  pass. 
Again,  on  the  part  of  the  person  to  whom  the  traditio  was 
made,  there  must  be  the  capacity  to  accept,  and  to  acquire 
things  in  commercio  the  accipiens  must  have  the  commer- 
cium.  Some  things,  however,  are  deemed  extra  commer- 
ciurn  only  as  far  as  a  certain  class  of  persons  is  concerned. 
Such  things  are  said  to  be  ''extra  commercium  singularum 
non  omnium."  When  the  accipiens  does  not  j^ossess 
the  commercium,  he  cannot  obtain  the  dominium.  There 
must  also  be  on  the  part  of  the  accipiens  the  "  animus  domi- 
nium acquirendi."  Further,  there  must  be  what  the  Romans 
denominated  a  "justa  causa  praBcedens."  That  is  to  say, 
there  must  be  a  legal  transaction,  or  such  other  act  or  event 
by  which  it  becomes  manifested  objectively  that  it  is  the  inten- 
tion of  the  owner,  by  means  of  the  traditio  to  transfer  the 
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entire  dominium.  Finally,  there  must  be  the  actual  transfer 
of  the  "possessio  "  of  the  thing.  It  may  not  be  in  the  hand, 
but  it  must  be,  in  every  ease,  in  such  convenient  proximity  to 
the  accipiens  that  he  may  either  take  it,  or  enter  upon  it 
at  his  pleasure.  When  the  above  things  concurred,  then 
the  requisites  for  traditin  were  complete. 

Secondly.  In  relation  to  the  operation  of  traditio,  it  is 
to  be  observed  in  the  first  place,  that  the  ownership  is 
transferred  to  the  new  acquirei',  just  as  it  was  possessed  by 
the  traditor  himself.  The  traditor,  as  the  rule,  could  pass 
no  greater  ownership  than  that  which  he  possessed,  and  he 
passed  nothing  less.  Ulpianus  says,  •'  Traditio  nihil  am- 
plius  transferre  debet,  vel  potest  ad  eum,  qui  accipit,  quam 
est  apud  eum,  qui  tradit.  Si  igitur  quis  dominium  in  fundo 
habuit,  id  tradendo,  si  non  habuit,  ad  eum  qui  accipit  nihil 
transfert."  1.  20  j)r.  Dig.  de  adq.  rer.  dom,  (41.  1). 

This  general  rule  however  admitted  of  some  modification ; 
as  the  traditor  might,  if  he  pleased,  impose  certain  reserva- 
tions. He  might  say  that  certain  rights  should  not  pass. 
He  might,  for  example,  reserve  for  himself  an  usufruct  for 
his  life  ;  or  he  could,  so  to  speak,  carve  out  a  servitude.  The 
traditor,  on  the  other  hand,  might  at  times  apparently  con- 
vey a  larger  right  than  he  himself  enjoyed.  For  instance, 
there  was  a  rule  of  Roman  law  that  mere  obligatory  burdens 
which  bound  the  traditor  personally  were  held  not  to  affect 
the  new  owner  at  all.  It  was  only  real  limitations  and 
not  mere  personal  obligations  that  bound  the  transferee. 
To  take  an  illustration :  Suppose  a  man  owned  a  farm,  which 
he  had  let  on  lease  to  a  farmer,  say  for  a  period  of  twelve 
years,  and  that  before  the  expiration  of  the  term,  he 
saw  fit  to  sell  the  estate,  or  even  to  give  it  away.  The  new 
owner  needed  not  to  trouble  himself  in  the  least  with  the 
outstanding  term  remaining  under  the  farmer's  agreement, 
as  he  could  oust  the  tenant  from  the  farm  whenever  he 
pleased.  The  Germans  have  put  this  rule  into  a  terse 
maxim  when  they  say  "  Kauf  bricht  Mieth."  That  is,  the 
sale  destroys  the  lease.     Of  course  the  farmer  would  have 
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his  remedy  against  the  former  owner  in  an  actio  in  personam 
for  the  injury  he  miglit  receive.  This  seems  to  be  an  examj^le 
in  which  a  person  conveyed  more  than  he  himself  pos- 
sessed ;  but  it  is  only  so  in  appearance.  The  contract  of 
letting  and  hiring  was  a  personal  obligation  and  did  not 
operate  as  a  clog  to  the  real  right  of  the  former  owner  in  his 
land.  There  was  in  this  case  no  limitation  of  the  riaht  of 
the  owner  and  no  fetter  on  his  land,  but  there  existed  simply 
the  personal  obligation  by  which  he  was  bound.  Hence,  the 
jmrchaser  or  donee  could  legally  eject  the  farmer  from  the 
estate.  If  a  man,  however,  imposed  on  his  land  a  usufruct, 
the  case  was  different,  for  then  the  clog  was  on  the  laud, 
not  simply  on  the  person,  and  the  purchaser  took,  as  it  was 
exjDressed,  "  res  cum  suo  onere  cum  sua  causa."  So  also  in 
the  case  of  a  mortgage,  the  fetter  was  then  on  the  pledged 
land,  and  the  party  who  became  owner  held  the  estate  subject 
to  the  existing  rights  of  the  mortgagee. 

29.  Sedjuraprasdiorumurbanoriim  29.    Rights    pertaining    to    urban 

injuretantum  cedi  possunt ;  rustico-  estates   can  only   be  ceded  injure, 

rum  vero  etiam  mancipari  possunt.  but  rights  affecting  rural  estates  can 

(m)  be  conveyed  by  mancipation. 

(m)  The  history  of  the  doctrine  of  Servitudes  is  one  of  the 
most  important  for  the  consideration  of  the  student  of 
Roman  lavv.  In  this  note  we  purpose  to  present  the  broad 
outlines  of  the  subject.  The  civilians  speak  of  "jura  in  re 
aliena,'  under  which  category  they  place,  first,  servitudes — 
second,  emphyteusis  and  superficies — and  third,  mortgages. 
This  note  will  treat  only  of  the  first  of  these  divisions,  and 
present  principally  an  historic  view.  Servitudes,  in  Roman 
law,  dated  back  to  the  very  earliest  period  of  the  state. 
The  "jus  in  re  aliena,"  in  ancient  Rome,  originated  in  the 
necessities  of  life  and  of  good  neighbourhood.  Servitudes 
were  held  to  be  also  "  utilitas  praedii,"  as  the  condition  of  a 
country  like  Italy,  without  roads,  and  needing  water  for 
cattle  and  irrigation,  rendered  it  for  the  benefit  of  the  state 
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and  of  every  landed  proprietor,  that  something  of  strict 
right  should  be  abated  for  the  benefit  of  the  owners,  and 
to  facilitate  the  cultivation  of  the  soil.  We  thus  see  how 
easily  a  customary  law  would  spring-  uj),  which  being  modi- 
fied at  different  periods  by  legal  principles  and  doctrines, 
would  be  subsequently  guarded  and  protected  by  actions, 
until  finally  a  law  of  servitudes  or  easements  would  be  evol- 
ved, that  must  have  been  of  incalculable  and  lasting  benefit 
to  the  Roman  people. 

The  "  servitutes  pra^diorum  rusticorum"  were  the  most 
ancient  servitudes.  These  were  way  and  water  rights,  or, 
as  Gaius  enumerates  them,  in  sec.  15  of  this  book,  via,  iter, 
actus  and  aqucc-ductus.  When  we  turn  to  the  laws  of  the 
Twelve  Tables  we  find  the  "servitutes"  just  mentioned, 
and  that  o^  via  especially  referred  to.  "  De  vise  latitudine  " 
viii.  10.  "  Quomodo  via  immunita  utendum  sit."  viii.  11. 
One  of  the  laws  referred  to  provided  that  when  a  man 
granted  a  right  of  way  on  his  land,  and  nothing  was  said 
about  the  width  of  it,  the  legal  width  should  be  eight  feet, 
and  that  in  anfractum,  that  is,  at  the  part  where  the  waggon 
has  to  turn,  it  should  be  not  less  than  sixteen  feet  wide. 
"  Via3  latitudo,"  says  Gaius,  "  ex  lege  XII  Tabularum  in  por- 
rectum  octo  pedes  habet ;  in  anfractum,  id  est  ubi  fiexum  est, 
sedecim."  1.  8.  Dig.  de  servitut.  praed.  rustic.  (8.  2.)  Varro 
confirms  this,  for  he  says,  "  Anfractum  est  flexum,  ab 
origine  duplici  dictum  ab  ambitu  et  frangendo ;  ab  eo  leges 
jubent  in  directo  pedum  octo  esse,  in  anfracto  sexdecim,  id, 
est  in  flexu."  de  ling.  Lat.  vii.  15.  The  "servitutes  pradiorum 
rusticorum  "  constituted  a  further  development  of  the  ancient 
servitudes,  and  at  a  still  later  period  arose  what  are  denom- 
inated the  personal  servitudes,  and  among  them  "usufructus" 
as  the  earliest  and  a  pattern  for  the  rest.  As  the  prandial 
servitudes  were  the  oldest,  it  is  not  singular  that  in  the 
Roman  language  the  word  "servitudes"  is  always,  when  used 
alone,  applied  by  the  Romans  to  the  class  just  mentioned. 
As  to  the  origin  of  servitudes,  they  might  arise  cither  through 
contract,  or  by  })rescriptiou. 
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1.  The  origin  of  a  servitude  by  the  private  disposition  of 
the  owner.  In  the  ancient  times  of  Rome,  the  rule  was 
that  a  servitude  could  only  be  constituted  by  means  of  the 
injure  cessio.  In  this  fictitious  suit  there  was  an  "imaginaria 
vindicatio  servitutis."  An  imaginary  "actio  confessoria"  was 
instituted,  when  tlie  dominus  of  the  intended  servient  tene- 
ment did  not  defend  the  action,  but  acknowledged  the  right, 
and  hence,  upon  the  owner's  acknowledgement,  the  servi- 
tude arose.  But  in  the  case  o^  servituies  rustici  which  con- 
sisted of  "  res  mancipi,"  there  was  required  the  form  of 
conveyance  known  as  mancipatio.  Gai.  ii.  ss.  29,  30.  Ulp. 
tit.  xix.  11.  Paulus  says,  "Tametsi  ususfructus  fundi  man- 
cipi non  sit,  tamen  sine  auctoritate  alienare  eum  mulier  nou 
potest,  cum  aliter  quam  injure  cedendo  id  facere  non  possit, 
nee  in  jure  cessio  sine  tutoris  auctoritate  fieri  possit.  Idem- 
que  est  in  servitutibus  praediorum  urbanorum."  Vat. 
Frag.  45. 

Such    then  was   the  law   of  Rome  during  the  period  of 
tlie  Republic,  and  at  the  time   of  Gaius,  until   the  reign  of 
Julian.     There  w^as  no  other  way  if  the  servitude  was  to  be 
established  by  contract,  except  to  employ  the  injure  cessio, 
or  the  mancipatio.     Gaius  declares  in  the   text,  and  in   the 
foUowing  section,  that  a  quasi   traditio  of  a  servitude    of 
a  res  incorporalis  was  inadmissable.     So  that  when  the  in 
jure  cessio  or  the  mancipatio  were  inapplicable,  as  was  the 
case  with  provincial  land,  there  was  no  possibility  of  there 
being  any  real  servitudes  constituted.      The  dithculty  was 
partially  remedied  by  obligations,  by  purchases,  and  by  stipu- 
lations.     But,    strictly   speaking,    there  could   be   no  real 
servitudes  in  such  cases.  Take  the  following  instance:  A  man 
obtained  an  agreement  from  his  neighbour,  that  he  and  his 
successors  should  have  certain  privileges  on  his  neighbour's 
land.     There  could  be  no  actus,  no  via.  Sec,  granted  in  the 
strict  sense,  the  land  being  provincial,  but  though  the  party 
could  have  no  jus  agendi,  and  no  jus  eundi,  the  grantee  was 
held  to  have  a  certain  claim,  and  in  order  to   confirm  and 
etrengtheu  this  pactio,  a  personal  penalty  was  stipulated  for. 


COM.  II.  SEC.  XXTX.  237 

and  these  are  the  "  pactiones  et  stipuhitiones  "  mentioned  by 
Gains  in  see.  31  of  the  present  book,  about  which 
there  has  been  so  much  dispute,  in  connection  with  grants  of 
privileges  on  provincial  land.  Some  jurists  have  affirmed 
that  a  real  servitude  could  be  founded  by  a  mere  agreement, 
but  this  is  not  the  meaning  of  Gains,  and  such  a  view  is  quite 
erroneous.  1.  20.  Dig.  de  servitut.  (8,3)  1.  3.  sec.  2.  Dig. 
de  action,  emt.  (19.1)  1.  43.  sec.  2.  de  acquir.  rerum  (41.  1 ). 
It  was  not  till  the  time  of  the  Emperor  Severus,  that, 
through  the  influence  of  the  writings  of  Paulus  and  Ulpia- 
nus,  the  doctrine  of  quasi  traditio  was  built  up.  By  this 
means  the  right  of  real  servitude  in  provincial  land  was 
originated.  Thus  arose  two  distinct  rights  of  servitude, 
analogous  to  dominium,  "  ex  jure  quiritium"  and  "in  bonis.'' 
These  real  servitudes  might,  after  the  period  mentioned,  be 
constituted  in  two  distinct  ways :  either  jure  constituta,  man- 
cipatio  aut  in  jure  cessio';  or,  tuitione  pra3toris  constituta, 
which  was  the  only  mode  applicable  to  provincial  land. 
1,  1.  pr.  Dig.  in  quibus  mod.,  etc.  (7.  4).  Vat.  Frag.  sec.  61. 
1.  9.  sec.  1.,  where  Ulpianus  says,  "  Illud  sciendum  est,  sive 
jure  quis  usumfractum  liabet,  sive  etiam  per  tuitionem  prai- 
toris,  nihilominus  cogendum  esse  fructuarium  cavere,  aut 
actiones  suscipere."  1.  9.  sec.  1.  Dig.  de  servit.  (7.  9.)  1.  3. 
si  ususf.  pet.  (7.  6). 

In  the  later  imperial  law,  the  in  jure  cessio  and  the  man- 
cipatio,  as  means  for  tlie  creation  of  a  servitude,  became 
invalid,  and  the  quasi  traditio  alone  remained.  Even  the 
quasi  traditio  passed  away  in  the  time  of  Justinian,  but 
the  opinion  that  a  servitude  could  be  created  by  a  mere 
agreement  rests  upon  an  erroneous  interpretation  of  the 
passage  to  which  we  have  already  referred. 

A  servitude  might  however  be  created  by  a  legal  trans- 
action in  another  way,  namely  by  what  was  termed  "  de- 
ductio."  In  this  case  the  owner  of  the  property  retained 
to  himself  as  dominus  such  servitudes  as  he  chose  to 
impose.  But  this  only  took  place  when  the  transfer  of  tlie 
property  was  made  by  mancipatio  or  in  jure  cessio.     In  the 
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time  of  the  classical  jurists  a  "deductio"  could  not  be  made 
by  mere  tradition.  But  a  servitude  "  tuitione  prsetoris '' 
might  be  constituted  by  traditio,  and  in  the  time  of  Justinian 
the  universal  rule  was  that  if  the  traditor  wished  he  could 
retain  a  servitude  on  the  property  he  was  conveying-  to 
another.  Paulas  says,  "  Per  mancipationem  deduci  usus- 
fructus  potest,  non  etiam  transferri.  Per  'do  lego'  legatum 
et  per  in  jure  cessionem  et  deduci  et  dari  potest."  Vat. 
Frag.  47.  Again,  he  says,  giving  the  form  for  the  "  deductio," 
"In  mancipatione  vel  in  jure  cessione  an  deduci  possit  vel 
ex  tempore  vel  ex  conditione  vel  ad  conditionem,  que- 
madmodum  si  is,  cui  in  jure  ceditur,  dicit.  Aio  hunc 
fundum  meum  esse,  deducto  usufructu  ex  kal.  Jan.,  vel 
deducto  usufructu  usque  ad  kal.  Jan.  decimas  ;  vel  aio 
hunc  fundum  meum  esse  deducto  usufructu,  si  navis  ex  Asia 
venerit  (vel  navis  ex  Asia  non  venerit.)  Item  in  mancipatione : 
Emptus  mihi  esto  pretio,  deducto  usufructu  ex  kal,  illis  vel 
usque  ad  kal.  illas:  et  eadem  sunt  in  conditione.  Vat.  Frag. 
50.  Gai.  ii.  33.  11.  32,  36,  54.  Dig.  de  usufructu  (7.  1.) 

2.  A  servitude  may  have  its  origin  in  prescription,  and  in 
ancient  l?ome,  in  accordance  with  the  law  of  the  Twelve 
Tables,  in  a  single  year.  "  Usus-auctoritas  fundi  biennium, 
ceterarum  rerum  annus  esto."  Servitudes  belonged  to  the 
class  "  cfBteras  res."  Paul  us  says,  "  Libertatem  pervitutem 
usucapi  posse,  verius  est,  quia  eam  usucapionem  substulit  lex 
Scribonia."  1.  4.  s.  29.  Dig.  de  usurp.  (41.  3.)  The  pas- 
sage just  cited  is  all  we  know  upon  the  repeal  of  the 
usucapio  of  servitudes.  Whether  this  lex  Scribonia  applied 
to  every  species  of  servitudes,  or  whether  it  was  limited  in 
its  operation,  we  have  no  means  of  deciding.  What  is 
known  is  that  in  the  time  of  the  classical  jurists  there  could 
be  no  usucapio  of  a  servitude.  The  prescription  of  a  servi- 
tude, however,  did  not  cease,  for  by  the  practice  and  decision 
of  the  courts,  it  was  determined,  that  where  a  servitude  had 
been  enjoyed  "nee  vi,  nee  clam,  nee  precario"  for  ten  or 
twentv  vears,  according;  as  the  owner  of  the  servient 
tenement  might  be  present  or  absent,  as  in  the  "prescriptio 
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longi  temporis,"  a  valid  and  legal  servitude  should  be  deemed 
to  exist.  This  rule  of  law  was  fully  maintained  by  the 
jurisprudence  of  Justinian. 

Servitudes  were  extinguished  by  "non  usus"  and  especi- 
ally by  the  "  usucapio  libertatis."  In  the  ancient  law, 
servitudes  ceased  by  "non  usus,"  but  for  urban  servitudes 
there  must  be  the  "usucapio  libertatis."  The  rule  in  the 
latter  case  was  two  years  for  immoveables  and  one  year 
for  moveables  and  personal  servitudes.  Thus,  a  servitude 
over  a  slave  or  a  horse  would  be  lost  in  one  year,  on  a  house 
in  two  years.  Paulus  says,  "Non  utendo  amittitur  usus- 
fructus,  si  possessione  fundi  biennio  fructuarius  non  utatur 
vel  rei  mobilis  anno."  Recep.  Sen.  iii.  6.  30.  The  general 
principle  as  to  the  extinction  of  servitudes,  was  admitted 
into  the  laws  of  Justinian,  but  the  jjeriod  for  prescription 
was  lengthened.  Ten  years  for  presenies,  and  twenty  years 
for  absentes  were  the  periods  substituted  for  the  shorter 
terms.  1.  16.  pr.  Cod.  de  usuc.  (3.33.)  1.  10.  Dig.  de  serv. 
(3.  24.)  Again,  personal  servitudes  were  extinguished,  not 
only  by  the  death  of  the  party  entitled,  but  by  every  "capitis 
dcminutio."  Such  at  least  was  the  case  with  "  ususfructus," 
and  also  with  "usus."  "Habitatio"  was,  although  classed 
with  servitudes,  a  species  of  alms,  or  charity,  entitling  the 
person  enjoying  it  to  the  use  of  a  dwelling.  It  was,  essen- 
tially, a  civil  institution,  and  hence  the  capitis  deminutio 
did  not  extinguish  the  servitude.  Under  Justinian  the 
principle  that  regulated  "habitation"  was  extended  to  usus- 
fructus and  to  usus,  so  that  they  were  not  extinguished  by 
a  "capitis  deminutio  minima."  I.  16.  sec.  2.  Cod.  de  Usuf. 
(3.  33.)  By  a  singular  theory  it  was  held  that  an  usufruc- 
tus  was  extinguished  when  the  usufructuary  endeavoured  to 
transfer  it  in  jure  cessio.  Pomponius  defended  this  view. 
He  held  that  all  servitudes  were  non-transferable,  and 
hence  that  the  right  of  the  usufructary  could  not  in  any 
case  be  transferred.  Hence,  when  the  usufructuary  endea- 
voured to  convey  his  right  to  another,  whilst  it  passed  from 
the  usufructuary,  the  party   to  whom  he  attempted  to  con- 
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vey  took  nothing.  Pomponius  taught  that  as  soon  as  the 
usufructuary  had  solemnly  expressed  his  intention  no 
longer  to  exercise  his  servitude,  his  right  was  gone. 
Thus,  it  was  lost  to  the  usufructuary,  without  the  person  to 
whom  he  conveyed  being  able  to  acquire  it,  and  it  reverted 
to  the  dominus.  Gains  took  a  different  view,  and  held 
that  the  whole  transaction  was  inoperative,  nildl  agitur  ; 
this  is  the  doctrine  propounded  in  his  Institutes,  and  sub- 
sequently received  by  Justinian  into  his  legislation.  1,  66. 
Dig.  de  jure  dot.  (23.  3.)  Gai.  ii.  30.  1.  66.  Dig.  tit.  cit.  in 
which  the  view  of  Pomponius  is  stated  and  referred  to  by  the 
emperor,  sec.  3.  Inst,  de  usufruc.  (2.  4.) 

Among  the  most  important  servitudes  we  must  place  the 
different  rights  of  way — iter,  actus  and  via.  Modestinus 
thus  marks  the  difference  between  iter  and  actus  :  *'  Iter  est 
enim  qua  quis  pedes  vel  eques  commeare  potest ;  actus  vero 
ubi  et  armenta  trajicere  et  vehiculum  ducere  liceat."  1.  12. 
Dig.  de  servit.  (8.3).  The  servitus  itineris  was  technically 
denoted  by  the  words  jus  eundi,  the  actus  jus  agendi.  Via 
included  the  jura  eundi,  agendi  et  ambulandi,  and  gave  the 
power  of  using  the  road  in  any  way,  provided  no  damage  be 
done.  "  Qui  viam  habent  eundi  agendique  jus  habent  ple- 
rique  et  trahendi  quoque  et  rectam  hastam  referendi  si 
modo  fructus  non  leedat."  1.  7.  pr.  Dig.  de  eod.  (8.3)  .Points 
of  detail,  in  regard  to  other  servitudes  will  be  treated  of 
subsequently,  but  the  following  maxims  should  be  remem- 
bered, as  containing  fundamental  principles.  1.  Servitus 
in  faciendo  consistere  nequit.  2.  Servitus  servitutis  esse 
non  potest.     3.  Nemini  res  sua  servire  potest. 

30.  Ususfructus  in  jure  cessionem  30.  The  usufruct  can  only  be  trans- 

tantumrecipit.  (w)  Nam  dominus  pro-  ferred  by  in   jure    cessio  ;    for    tlie 

prictatis   alii   usumfnictum  in    jure  owner  of  the  property  can  cede  in 

cedere  potest,  et  ille  usumfructum  jure  the  usufruct  to  another  person, 

habeat,  et  ipse  nudam  proprietatem  so  that  the  latter  has  the  usufruct, 

retineat.     Ipse  usufructuarius  injure  and  he  himself  retains  a  mere  naked 

cedendo  domino  proprietatis   usum-  ownership.     When  the  usufructuary 

fructum   e^cif,  ut  a  se  discedat  et  cedes  his  usufruct  to  the  propi-ietor 
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convertatur  in  propriotatem.  Alii  in  jure,  it  so  operates,  that  the  usu  - 
veroinjure  cedendo  nihilominusjus  fi'uct  departs  from  him  and  is  ab- 
suuin  retinet :  crcditur  enitn  ea  ces-  sorbed  in  the  property  of  the  owner, 
sioue  nihil  agi.  (n)  but  the  usufructuary  retains  his  right 

notwithstanding  that  he  has  ceded  in 
jure  to  another,  not  the  owner ;  for 
it  is  considered  that  this  kind  of  trans- 
fer has  no  legal  operation. 


(n)  Paulus  defines  "  usufruct"  as  follows  :  "  Ususfructus 
est  jus  alienis  rebus  utendi  fruendi  salva  rerum  substantia." 
1.  1.  Dig.  de  usufructu  (7.  1.)  The  closing  sentence 
"salva  rerum  substantia,"  is  only  an  emphatic  repetition  of 
what  was  implied  in  the  words  "  utendi  fruendi."  Cicero  says, 
"  Usus  enim,  non  abusus  legatus  est."  Top.  3.  The  right 
of  enjoyment  vested  in  the  person  entitled  to  the  usufruct  was 
so  great  that  there  remained  nothing  to  the  actual  owner 
but  what  was  termed  a  "  nuda  proprietas," — Nothing  was 
left  for  his  enjoyment.  To  the  usufructuary,  however,  be- 
longed the  usus  and  the  fructus  only,  not  the  thing  itself- 
He  had  only  the  use,  not  the  misuse  of  the  thing.  Again,  it 
was  to  the  fruits,  in  the  strict  sense  of  the  term,  that  the  usu- 
fructuary was  entitled,  not,  for  example,  to  the  "  partus 
ancillae  fructuarige."  Nor  could  he  convert  a  dwelling  house 
into  a  tavern,  nor  cut  down  the  trees.  He  might  cut  from 
a  wood  necessary  poles  and  fencing,  but  he  could  not  sell 
the  timber  off  the  estate.  The  property  must  not,  in  any  res- 
pect, grow  worse  in  his  hands,  nor  must  it  be  essentially 
altered.  It  was  the  duty  of  the  usufructuary  to  use  dili- 
gence in  the  preservation  of  the  projjerty,  and  he  was  liable 
for  omnis  culpa.  He  had  to  pay  current  expenses  for 
repairs,  as  well  as  all  taxes  and  imposts.  When  the  usufruct 
terminated,  the  property  must  be  returned  to  the  owner 
unimpaired.  For  the  security  of  the  proprietor  the  person 
enjoying  the  usufruct  was  bound  to  give  security  by  the  so- 
called  "cautio  usufructuaria."  The  object  of  an  usufruct 
could,  as  the  rule,  be  only  a  corporal  thing  and  "res  quae 
usu  non  consuniitur."     Still  there  was  a  "quasi  ususfructus" 
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on  res  incorporales  and  res  consumtihiles.  Similar  provisions 
held  good  in  regard  to  the  quasi  ususfructus,  as  to  the  actual 
ususfructus,  and  a  "  cautio  "  had  also  to  be  given. 


31.  Sed  hsoo  soilioefc  in  Italicia 
prsediis  ita  saut,  quia  et  ipsa  praodia 
mancipationem  ot  in  juro  cessionem 
reoipmnJ.  Alioquin  in  provincialibus 
prajdiis  sive  quia  usmnfructum  sivo 
jus  eundi,  agendi,  aquamve  ducendi 
vel  altius  tollendi  eedes,  aut  non  tol- 
lendi,  ne  luminibus  vicini  offioiatur 
oeteraque  similia  jura  constituere 
velit,  pactiouibus  et  stipulationibus  (o) 
id  efficere  potesi  j  quia  ne  ipsa  quidem 
praedia  manoipationeni  aut  in  jure 
cessionem  recipiunt. 


31.  But  these  things  are  only  ap- 
plicable  in  regard  to  real  estates  in 
Italy,  because  these  are  suscep- 
tible of  mancipation  and  of  in  jwe 
cessio.  In  the  provinces,  on  the 
contrary,  if  any  one  msh  to  establish 
a  usufruct,  or  aright  of  way,  either  of 
driving  cattle,  of  water-course,  or 
of  raising  buildings  higher,  or  of  not 
raising  them,  lest  he  injure  hia 
neighbours'  light,  and  any  other  such 
rights,  ho  can  effect  it  by  agree- 
ments  or  stipulations  only;  because 
the  estates  themselves  are  transfer- 
able  neither  by  mancipation  nor  by 
the  in  jure  cessio. 


(o)  Pactionibus  et  stipulationibus.  See  Instit.  ii.  4.  see.  1. ;  ii. 
3.  sec.  4.  Gai.  in  1.  3.  p.  Dig.  de  usuf.  (7.  1).  "Sine  testa- 
ment© autem  si  quis  velit  usumfructum  constituere,  pac- 
tionibus et  stipulationibus  id  efficere  potest." 


32 .  Et  cum  ususfructus  et  hominum 
et  ceterorum  animalium  constitui 
poseit,  intellegere  debemus  horuna 
usumfructum  etiam  in  provinciis  per 
injure  cessionem  constitui  posse.  (;;) 


32.  Since  an  usufruct  can  have  for 
its  object  both  slaves  and  animals, 
we  ought  to  understand  that  an  usu- 
fruct of  these  can  be  established  in 
the  provinces  by  the  in  jure  cessio. 


(p)  The  personal  servitudes  were  ususfructus,  usus  and 
hahitatio.  The  two  first  might  have  for  their  object  both 
moveables  and  immoveables,  provided  they  were  not  con- 
sumed in  the  using.  Habitatio  was  not  so  strict  as  the  usus- 
fructus, since  it  was  a  servitude  enjoyed  more  as  the  result 
of  kindly  and  charitable  feeling  than  as  a  strictly  legal 
constitution.  11.  2.  5.  Dig.  de  usufructu.  (7.  1).  The  usu- 
fructuary was  bound  to  give  security  {cautio)  to  the  person 
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having  the  nuda  proprietas,  that  he  would,  if  required,  make 
good  any  claim  against  him,  arising  out  of,  and  to  the  value 
of,  the  property  he  held  as  a  usufruct.  Ins.  sec.  2.  de  usu- 
fructu.  (2.  4).  In  sec.  3.  Justinian  lib.  cit.,  we  learn  that 
the  usufruct  was  terminated  by  the  death  of  the  usufructuary, 
by  his  capitis  deminutio,  by  non-usage,  by  the  in  jure  cessio 
to  the  person  having  the  nuda  pj^oprietas,  and  by  the  destruc- 
tion of  the  thing  itself.  At  the  time  of  Gains,  as  previously 
stated,  either  of  the  capitis  deminutiones  destroyed  the  usu- 
fruct, but  at  the  time  of  Justinian,  the  capitis  deminutio 
maxima  and  media  only,  and  not  the  minima,  had  that 
effect.  AVhen  the  usufruct  was  granted  only  for  a  term,  or 
under  a  condition,  it  ceased  upon  the  expiration  of  the  term, 
or  upon  the  happening  of  the  condition. 


33.  Quod  autem  diximus  usum- 
fructum  in  jure  cessionem  tantum 
recipere,  non  est  temere  dictum, 
quamvis  etiam  per  mancipationem 
constitui  possit  eo  quod  in  manci- 
panda  proprictate  detrahi  potest ;  fq) 
non  enim  ipse  nsusfructus  mancipa- 
tur,  sed  cum  in  mancipanda  joro- 
prietate  deducatur,  eo  fit,  nt  aput 
alium  ususfructus,  aput  alium  pro- 
prietas  sit. 


33.  Our  assertion  that  an  usufruct 
is  constituted  only  in  jure  cessio  has 
not  been  made  rashly ;  for  although  ifc 
may  be  established  by  means  of  man- 
cipation in  this  manner  that  it  can  be 
substracted  from  property  about  to  be 
mancipated,  yet  in  this  case  it  is  not 
the  usufruct  that  is  mancipated ;  but 
by  being  withdrawn  from  the  pro- 
perty to  be  mancipated,  it  happens 
that  the  usufruct  passes  to  one,  and 
the  property  vests  in  another. 


(q)  Detrahi  potest.  Paulus  says,  "  Per  mancipationem 
deduci  ususfructus  potest,  non  etiam  transferri.  Per  do 
lego  legatum  et  per  in  jure  cessionem  et  deduci  et  dari  potest. 
Item  potest  constitui  et  familise  erciscundse  vel  communi 
dividundo  judicio  legitimo.  In  re  nee  mancipi  per  tradi- 
tionem  deduci  ususfructus  non  potest ;  nee  in  liomine,  si 
peregrino  tradatur  :  civili  enim  actione  constitui  potest,  non 
traditione  quje  juris  gentium  est."     Vat.  Frag.  sec.  47. 


34.  Hereditas  quoqne  in  jure  ces- 
sionem tantum  rccipit.  (r) 


34.  The  hereditas  also  can  only 
be  transferred  by  means  of  the  cessio 
in  jure. 

r2 
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(r)  Her  edit  as.  By  the  term  hereditas  (inheritance)  is  to 
be  understood  the  entire  property  left  by  a  deceased  person, 
viewed  especially  as  the  subject  of  a  legal  universal  succes- 
sion. Gaius  says,  "  Nihil  aliad  est  hereditas  quam  successio 
in  universum  jus,  quod  defunctus  habuit."  1.  24  Dig.  de 
verb.  sio-.  (50.  16).  The  term  hereditas  is  used  in  opposition 
to  hona,  the  latter  word  denoting  the  entire  property  of  a 
person,  including  his  obligations  and  his  debts.  When  the 
fiscus  succeeds  to  the  estate,  in  consequence  of  the  defunctus 
leaving  no  heir,  such  property  was  called  hona  vacantia. 
As  this  subject  must  be  more  fully  explained,  it  is  deferred 
till  we  come  to  where  Gaius  treats  of  the  law  of  Inheritance. 
See  sees.  99.  et  seq. 


35.  Nam  bi  is  ad  quern  ab  infcestato 
legitimo  jure  pertinet  hereditas  in 
jure  earn  alii  ante  aditionem  cedat, 
id  est  ante  quam  heres  extiterit, 
perinde  fit  heres  is  cui  in  jure  ces- 
aerit,  ac  si  ipse  per  legem  ad  heredi- 
tatem  vocatus  esset :  post  obliga- 
tionem  vero  si  cesserit,  nihilominus 
ipse  heres  permanet  et  ob  id  credi- 
toribus  tenebitur,  debita  vero  pere- 
unt,  eoque  modo  debitores  hereditarii, 
lucrum  faciunt;  corpora  vero  ejus 
hered'tatis  perinde  transeunt  ad  eum 
cui  cessa  est  hereditas,  ac  si  ei 
eingula  in  jure  cessa  fuissent. 


35.  For,  if  he  to  whom  the  "here- 
ditas of  an  intestate  falls  by  the 
right  of  law  cedes  it  in  jure  to 
another  before  he  has  entered  upon 
it,  that  is  to  say,  before  he  has 
been  declared  heir,  he  to  whom  the 
right  of  succession  is  ceded  in  jure 
becomes  heir  just  as  if  he  himself 
had  been  called  to  the  inheritance 
by  the  statute  :  but  if  it  is  ceded  after 
it  has  been  entered  upon,  (or  after 
the  obligation)  he  who  cedes  remains 
heir  notwithstanding  the  cession, 
and  will  therefore  be  held  bound  to 
the  creditors,  but  the  debts  are  lost, 
and  in  this  manner  debtors  to  the 
estate  make  a  gain.  The  corporal 
things  of  the  hereditas  are  however 
transferred  to  the  party  to  whom  the 
hereditas  has  been  ceded,  just  as  if 
each  particular  object  had  been  ceded 
in  jure. 


36.  Testamcnto  autem  scriptus 
heres  ante  aditam  quidem  horcdi- 
tatem  in  jure  cedendo  eam  alii  nihil 
agit :    postea  vero   quam  adierit  si 


36.  But  the  heir  appointed  by  the 
will,  when  he  cedes  the  hereditas  to 
another  injure,  before  he  has  entered 
upon  it,  performs  an  act  of  no  efifect : 
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cedat  ea  accidunt  qniB  proxinie  dixi- 
mus  de  eo  ad  quem  ab  intestato 
legitimo  juro  pertinet  hereditas,  si 
post  obligationem  in  jure  cedat. 


37.  Idem  et  de  necessariis  here- 
dibus{s)  diversoe  scholte  auctores  exis- 
timant,  quod  nihil  videtur  interesse 
utrum  aliquis  adeimdo  hereditatem 
fiat  heres,  an  inv^itas  existat :  quod 
quale  sit,  suo  loco  appareSit.  Sed 
nostri  praeceptores  putant  nibil  agere 
necessarium  heredem,  cum  in  jure 
cedat  hereditatem. 


but,  if  he  cede  after  entrance,  the  same 
results  follow  as  in  the  case  we 
have  last  mentioned,  when  we  were 
speaking  of  the  person  to  whom  the 
hereditas  legally  falls  in  case  of  intes- 
tacy, if  he  cede  it  in  jure  after  as- 
suming the  obligation. 

37.  Writers  of  the  opposite  school 
think  the  same  in  regard  to  the  heredes 
necessarii,  because  it  appears  to  make 
no  difference  whether  a  person  be- 
comes heir  by  entrance  upon  the 
hereditas  or  against  his  will;  how 
that  may  be  shall  be  made  plain  in 
its  proper  place ;  but  our  teachers 
are  of  opinion  that  the  heres  neces- 
sarius  performs  an  act  null  and  void 
when  he  cedes  the  hereditas  in  jut  e. 


(s)  De  necefsariis  heredibus.  The  question  has  been 
raised  whether  Gains  in  this  passage  refers  to  the  "heredes 
necessarii,"  in  the  strict  sense  of  the  term,  or  to  the  "  here- 
des sui  et  necessarii."  It  has  been  suggested  that  he  is 
speaking  in  this  section  only  of  the  heredes  necessarii, 
because  he  places  this  in  close  connection  with  a  para- 
graph in  which  he  treats  of  the  cession  made  by  a  "  heres 
testamentarius ;"  and,  further,  because  the  Roman  juris-con- 
sults  rarely  designate  the  "heredes  sui  et  necessarii"  by  the 
expression  "  heredes  necessarii"  without  em})loyingthe  word 
sui.  Compare,  however,  sec.  87  of  this  book,  which  seems 
to  justify  the  opinion  of  those  who  maintain  that  Gaius  here 
treats  of  '*  heredes  sui  et  necessarii,"  although  he  only  men- 
tions "  lieredes  necessarii."     See  Domenget  in  loco. 


38.  Obligationes  quoquo  mode 
contractaj  nihil  eorum  recipiunt. 
Nam  quod  mihi  ab  aliquo  debetur,  id 
si  velim  tibi  debcri,  nullo  eorum 
mode  quibus  res  corporal  es  ad  aliuni 
transferuutur  id  efficere  possumus; 
scd  opus  est  tit  jubento  me  tu  ab  eo 
stipuleris:  qua)  res  eflScit,  ut  a  me 


38.  Obligations,  in  whatever  man- 
ner they  may  have  been  contracted, 
do  not  admit  of  this  kind  of  transfer. 
For  if  I  wish  that  which  some  one 
owes  to  me  to  be  transferred  to  you, 
I  can  effect  this  by  no  one  of  these 
modes  by  which  res  corporales  are 
transferred,  but  you  must  upon  my 
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liberetur  et  incipiat  tibi  tcncri :  quse       order  obtain  a  stipulaUon  from  my 
dicitur  novatio  obligationis.  (t)  debtor.      This    operates    thus,   that 

he  is  freed  from  his  obligation  by  me, 
and  ifl  henceforth  bound  to  you. 
This  is  called  the  -novatio  of  the  obli- 
gation, 

(t)  Novatio  ohligationis.  Novatio  was  one  of  the  methods 
employed  by  the  Romans  to  dissolve  an  existing  obligation. 
It  was  the  changing  of  a  present  debt  (debitum)  into  another 
obligation,  the  result  of  which  was  that  the  previous  obli- 
gation was  satisfied  and  dissolved.  "  Novatio  est  prions 
debiti  in  aliam  obligationem,  vel  civilem,  vel  naturalem 
transfusio  atque  translatio,  cum  ex  preecedenti  causa  ita 
nova  constituitur,  ut  prior  perimatur.  Novatio  enim  a  novo 
nomen  accepit  et  a  nova  obligatione."  1.  1.  pr.  Dig. 
de  novat.  et  deleg.  (46.  2.)  See  also  Gains  iii.  sec.  176. 
Novatio  will  be  more  fully  explained  when  the  Roman  law 
of  "  Obligations  "  comes  under  our  consideration. 

39.  Sine  hac  vero  novatione  non  39.  But  without  this  novatio  you 
poteris  tuo  nomine  agere,  sed  debes  cannot  sue  in  your  own  name,  but 
ex  persona  mea  quasi  cognitor  aut  yon  must  sue  in  my  place,  as  my 
procurator  mens  experiri.  cognitor  or  procurator. 

40.  Sequiturnt  admoneamus  aput  40.  We  must  now  mention  that 
peregrines  qnidem  unum  esse  domi-  among  the  peregrini  there  is  only 
nium :  ita  aut  dominus  quisque  est,  one  species  of  dominium ;  thus  a 
ant  dominus  non  intellegitur.  Quo  man  is  either  absolute  owner,  or  is 
jure  etiam  populus  Romanus  olim  not  regarded  as  owner.  The  Roman 
utebatur:  aut  enim  ex  jure  Quiritium  people  were  also  formerly  subject  to 
unusquisque  dominus  erat,  aut  non  this  kind  of  law,  for  each  owner  was 
intellegebatur  domiuus.  Set  postea  either  proprietor,  e.r  jure  Quiritium, 
divisionem  accepit  dominium,  ut  or  was  not  looked  upon  as  proprietor 
alius  possit  esse  ex  jure  Quiritium  at  all.  But  subsequently  a  division 
dominus,  alius  in  bonis  habere,  {u)  of  dominium  came    into  vogue,   so 

that  one  person  could  be  owner,  em 
jure  Quiritium,  while  another  was 
considered  to  hold  in  bonis. 

(u)  Utium  esse  dominium.     The  idea  of  ownership  is  so 
natural,   "  alicujus,  meum,  nostrum  esse,"  that  it  may  be 
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safely  affirmed  that  it  dated  back  to  the  earliest  period  of 
the  Roman  state.  Originally,  however,  there  was  but  one 
kind  of  legal  ownership,  the  nature  of  which  is  indicated  by 
the  technical  expression  "  res  mea  est  ex  jure  Quiritium." 
At  a  later  period,  ownership,  (singuli,  privi)  was  limited 
to  moveable  things,  for  the  land,  as  the  ager  publicus,  was 
under  the  dominium  and  control  of  the  State ;  whilst  the 
citizens  only  had  a  kind  of  usufruct  of  the  land,  by  the  per- 
mission of  the  ruling  authorities,  added  to  the  possession  to 
which  they  were  admitted  as  a'  privilege.  Thus  absolute 
and  unlimited  ownership  was  a  thing  quite  unknown 
in  the  early  period  of  Roman  law.  Subsequently,  however, 
these  restrictions  were  relaxed,  and  there  came  to  be  an 
actual  ownership  of  land,  whilst  only  a  remnant  of  the  ager 
publicus  remained  as  the  reserved  property  of  the  state. 
At  a  still  later  period  a  further  relaxation  of  the  strict  rule 
in  relation  to  ownership  took  place,  so  that  Italian  land 
{Italicum  solum)  could  be  held  "  ex  jure  Quiritium :"  provincial 
land,  however,  could  not  be  thus  held,  and  it  may  be  un- 
doubtedly affirmed  that  it  was  only  enjoyed  by  a  species  of 
possession.  For  five  hundred  years  there  existed  at  Rome 
only  dominium  "  ex  jure  Quiritium,"  and  to  hold  land  in  this 
ownership,  a  man  must  be  either  a  civis  Romanus,  or  a 
Latinus  possessed  of  the  commercium.  Moreover,  the 
dominium  "  ex  jure  Quiritium  "  could  only  be  obtained  by 
the  employment  of  strict,  civil  forms.  Thus  "  res  mancipi " 
could  not  be  acquired  by  traditio,  but  only  by"  mancipatio," 
or  the  "  in  jure  cessio."  The  oldest  name  given  to  what 
came  afterwards  to  be  called  "  dominium,"  was  usus-auc- 
toritas,  and  to  protect  this,  the  Roman  citizen  had  the  jus 
vindicandi.  The  term  "  dominium  "  had  not  come  into  use 
at  the  time  of  the  enactment  of  the  laws  oftlie  Twelve  Tables. 
During  the  period  of  what  was  termed  the  "  legis  actio  " — an 
expression  which  marks  an  epoch  in  Roman  civil  procedure — 
an  important  form  of  action  was  employed,  known  as  the 
"  vindicatio."  In  the  presence  of  the  judge,  the  plaintiff 
laid  his  hand  upon  the  thing  in  dispute  and  affirmed   that 
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it  belonged  to  liim  "  ex  jure  Qiiiritium."  The  defendant 
made  a  contra- vindicatio,  using  the  same  formal  words.  The 
magistrate  then  ordered  both  parties  to  relax  their  grasp 
upon  the  disputed  object, and  at  once  decided  who  should  hold 
possession  during  the  process  of  the  action  and  until  the  close 
of  the  suit ;  compelling  the  party  thus  entrusted  to  give  bail 
(cautio)  for  the  preservation  of  the  disputed  property,  and 
its  production  at  the  required  time. 

During  the  last  century  of  the  Roman  republic  there 
arose  a  new  species  of  ownership,  and  one  which  had  its 
origin  in  the  jus  gentium.  For  this  new  species  the  Romans 
used  the  expression  "  res  in  bonis  meis  est,"  or  "  res  in 
bonis  mea  est."  The  expression  now  employed  to  designate 
this  property — bonitarian  ownership — was  not  used  by  the  old 
Roman  jurists,  but  was  first  introduced  by  Theophilus  in 
the  time  of  Justinian.  This  new  kind  of  ownership  was 
called  natural  as  having  its  origin  in  that  jus  gentium  which 
was  supposed  to  include  the  system  or  principles  of  law 
common  to  all  mankind.  To  hold  property  in  bonis  fewer 
requisites  were  deemed  necessary.  Theophilus  says,  "  Est 
ioitur — leo-itimum  dominium  et  naturale  dominium.  Ac  nat- 
urale  dicitur  in  bonis  et  dominus  bonitarius;  legitimum 
vero  dicitur  jure  Quiritium,  id  est  Romanorum.  Quirites 
enim  dicuntur  Romani  a  Romulo  ex  quo  originem  habue- 
runt ;  et  dominus  jure  quiritario.  Sed  si  quis  utrumque 
habebat  dominium,  dicebatur  pleno  jure  dominus,  utpote 
ambo  habens,  legitimum  et  naturale."  Theoph.  ad  sec.  4. 
Inst,  de  libertinis  (1.  5).  ed.  Rcitz. 

When  a  ])erson  had  acquired  the  legal  possession  of  a 
thing,  not  however  by  civiles  adqidsitiones,  but  only  by 
naturales,  in  accordance  with  the  forms  and  principles  of  the 
jus  gentium  which  had  not  received  the  sanction  of  the  jus 
civile,  he  was  not  only  permitted  to  enjoy  the  benefits  of 
usucapio,  but  was  treated  as  if  he  were  the  actual  owner  of 
the  property.  Still,  he  did  not  hold  his  property  ex  jure 
Quiritium,  but  merely  ex  jure  gentium,  and  this  peculiar 
holding  of  property  was  expressed  by  such  phrasesas  "res 
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in  bonis  ejus  erat,"  or  "  rem  in  bonis  habebat,"  For  this 
limited  ownership  there  was  required  only  the  commercium, 
and  a  marked  feature  of  it  was,  that  it  could  be-  enjoyed 
equally  by  foreigners  (peregrini)  as  by  Roman  citizens. 
Again,  provincial  soil,  which  had  been  held  hitherto  only  in 
possession,  giving  rise  to  no  ownership,  came  now  to  be  held 
"in  bonis."  Moreover,  by  virtue  of  the  jus  honorarium  of 
the  praetor,  a  variety  of  modes  of  acquisition  were  from  lime 
to  time  introduced,  hitherto  quite  unknown  to  the  rigour  of 
the  jus  civile.  Whilst,  however,  bonitarian  ownership  was 
much  more  easily  acquired,  it  was  much  more  limited  in  the 
sphere  of  its  operation.  In  regard,  for  instance,  to  the 
action  for  its  protection,  the  owner  in  ionU  could  not  use 
the  "  vindicatio  ex  jure  Quiritium,"  but  there  was  given  to 
him  by  the  prsetor  a  "  utilis  vindicatio."  He  had,  indeed, 
the  full  enjoyment  of  the  fruits  of  the  land,  but  he  could 
not  convey  his  property  by  "  mancipatio,"  nor  "  in  jure 
cessio."  Nor  could  he  devise  such  property  "  per  vindicati- 
onem."  These  and  several  other  advantages  and  rights  be- 
longing to  Quiritarian  ownership,  were  denied  to  the  owner 
"  in  bonis."  It  is  both  interesting  and  remarkable  that,  for 
nearly  one  thousand  years,  these  two  distinct  modes  of 
holding  property  existed  and,  as  it  were,  ran  parallel  to  each 
other  in  Roman  legal  history. 

In  the  later  period  of  the  Roman  law  ownership  "  in 
bonis"  was  by  Justinian  completely  abolished,  so  that  if 
an  owner  had  not  dominium  "ex jure  Quiritium,"  he  had  no 
ownership  at  all.  The  emperor,  in  his  constitution,  says, 
"  Antiquse  subtilitatis  ludibrium  per  hanc  decisionem  ex- 
plentes,  nullam  esse  difFereutiam  patimur  inter  dominos,  apud 
quos  vel  nudum  ex  jure  Quiritium,  vel  tantum  modo  in 
bonis  reperitur  ;  quia  nee  hujusmodi  volumus  esse  distinc- 
tionem,  nee  ex  jure  Quiritium  nomen,  quod  nihil  ab  senig- 
mate  discrepat,  nee  unquam  videtur,  nee  in  rebus  apparet, 
sed  vacuum  est  et  superfluum  verbum,  per  quod  animi  juve- 
num,  qui  ad  primara  legum  veniunt  audientiam  perterriti, 
ex  primis  eorum  cunabulis  in  utiles  legis  antiquee  disposi- 
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tiones  accipiunt;  sed  sit  plenissimus  et  legitimus  quisque 
dominus  sive  servi,  sive  aliarum  rerum  ad  se  pertinentiuoi." 
Just,  in  const,  unic.  Cod.  de  nudo  jure  Quir.  tol.  (7,25.) 

The  constitution  of  Justinian,  however,  must  be  under- 
stood not  as  implying  that  all  that  appertained  to  bonitarian 
ownership  had  perished,  but  that  in  every  case  in  which, 
before  the  publication  of  this  constitution,  the  owner  had 
held  his  property  only  in  bonitarian  ownership  after  its 
publication,  he  was  entitled  to  be  regarded  in  the  eye  of  the 
law  as  holding  it  in  full  Quiritarian  ownership.  This  change 
was  an  extraordinary  extension  of  the  law,  for  it  had  the 
effect  of  extending  the  Quiritarian  ownership  to  provincial 
land,  and  so  operated  that  a  peregrinus  who  was  a  non- 
Roman  became  entitled  to  hold  property  "  ex  jure 
Quiritium."  Thus,  at  last,  it  came  to  pass  that  in 
ancient  Rome  there  was  but  one  kind  of  ownership,  namely, 
Quiritarian,  with  all  the  freedom,  elasticity,  and  extension 
of  ownership  in  bonis.  The  result  of  this  alteration  in 
the  law  was,  that  those  who  had  not  enjoyed  the  full 
ownership  of  their  property  became  henceforth  owners 
ex  jure  Quiritium. 


41.  Nam  si  tibi  rem  mancipi  ncque 
manciioavero  nequo  in  jure  cessero, 
Bed  tantum  tradidero,  in  bonis  quidem 
tuis  ea  res  efEcitur,  ex  jure  Quiritium 
vero  mea  permanebit,  donee  tn  earn 
possidendo  usucapias:  semel  enim 
impleta  usucapione  proinde  pleno 
jure  incipit,  id  eat  et  in  bonis  et  ex 
jure  Quiritium  tua  res  esse,  ao  si  ea 
mancijiata  vol  in  juro  ccssa  esset. 


41^  For  if  I  have  neither  manci- 
pated  to  you  as  res  mancipi,  nor 
ceded  it  in  jure,  but  have  simply 
delivered  it,  the  thing  does  indeed 
become  yours  in  bonis,  but  the 
ownership  will  remain  mine  ex  jure 
Quiritium  until  you  have  held  pos- 
session long  enough  to  claim  the 
thing  by  usucapio,  for  when  the 
time  of  a  usucwpio  is  once  accom- 
plished, the  thing  will  become  yours 
absolutely  pleno  jure,  that  is,  it  is 
yours  both  in  bonis  and  ex  jure 
Quiritium,  just  as  if  it  had  been 
mancipated  or  given' in  jwre  cessio. 


42.  Usucapio  autem  radhil'mm  qui-  42.  The  wsttcopio  of  moveable  things 

dem  rerum    anno    completur,    fundi       is   completed    in   one  year,    that   of 


COM.  II.  SEC.  XLTI.  251 

vero  et  scdram  bicnnio;  et  ita  lege       lands   and  buildings  in  two  years, 
XII  tabularum  cautum  est.  (r)  for  so  it  is  iirovided  by  the  law  of 

the  Twelve  Tables. 

Just.  ii.  6.  pr. 

(v)  In  treating  of  the  acquisition  o^  dominium  the  Roman 
jurists  mention  two  distinct  genera  or  heads  ;  these  are 
either  "  acquisitiones  civiles"  or  "  acquisitiones  naturales." 
Dismissing  for  the  present  the  consideration  of  natural 
acquisitions,  it  is  to  be  observed  that  under  the  head  of 
"acquisitiones  civiles"  they  give  three  species  or  kinds — 
mancipatio,  the  in  jure  cessio,  and  usiicapio.  We  have 
already  treated  of  the  two  first  modes  of  civil  acquisitions, 
and  in  this  note  our  remarks  are  to  be  confined  to  the  third 
mode,  namely,  usiicapio.  These  three  kinds  of  civil  acqui- 
sitions are  said  to  belong  to  the  jus  proprium  or  the  jus 
Romanum  in  the  strict  sense  of  the  term.  It  is  well  to 
remember  that  in  Roman  jurisprudence,  not  including  the 
modern  civil  law,  there  were  three  distinct  epochs.  There 
was  the  ancient  jus  civile ;  then  came  the  modification  of 
the  strict  national  law  by  means  of  the  edicts  of  the  prsB- 
tors ;  and  after  Rome  had  flourished  for  more  than  a 
thousand  years  came  the  modifications  of  the  law  introduced 
by  the  legal  reforms  of  Justinian.  This  is  not  the  place  in 
which  to  explain  minutely  the  causes  of  these  great  changes, 
but  the  progress  and  extension  of  the  Roman  nation,  and 
the  introduction  of  Christianity  into  the  Roman  empire,  lay 
at  the  very  basis  of  some  of  the  greatest  alterations  that  took 
place.  Usucapio  has  been  defined  by  Modestinus  as  fol- 
lows :  "  Usucapio  est  adjectio  dominii  per  continuationem 
possessionis  temporis  lege  definiti."  1.  3.  Dig.  de  usurp,  et 
usucap.  (41.  3.) 

Usucapio  was  an  institution  that  existed  before  the  time 
of  the  Twelve  Tables;  and  in  the  famous  law  so  often  on  the 
lips  of  the  jurist,  "Usus-auctoritas  fundi  biennium,  ceter- 
arum  rerum  annus  esto,"  the  decemviri  only  reassert  the 
ancient  law  of  the  State.  Cic.  Top.  c.  4.  Pro  Caecina  c. 
19.      On  the  meaning  of  these  words  there  can  be  no  dis- 
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l)ute  :  they  enacted  that  the  legal  oivnership  of  land  should 
be  acquired  by  two  years'  possession,  and  that  of  other 
things  in  one  year.  There  has,  however,  been  a  great  deal  of 
controversy  among  jurists  about  the  expression,  "Usus-auc- 
toritas."  Many  of  the  older  jurists  said  that  usiis-auctoritas 
was  equivalent  to  the  usucapio,  whilst  not  a  few  modern 
jurists  even  affirm  that  usucapio  was,  in  the  ancient  law,  the 
technical  word  for  usus-auctoritas ;  and  that  usus  is  to  be 
taken  as  a  genitive  case.  Against  this  view  it  is  to  be  ob- 
served that  Cicero  in  his  Oratio  pro.  Ccecina,  just  cited,  says 
" usum  auctoritatem,"  not "  usus-auctoritatem.^'  Usus,  in  usus- 
auctoritas,  must  not  be  taken  as  the  genitive,  but  as  the  nom- 
inative. Ballhorn-Rosen,  in  his  work  on  Dominium,  p. 
233.,  says  that  the  word  usus  denotes  the  possession  of  the 
person  who  takes  the  thing  in  usucapio  ;  and  that  the  word 
auctoritas  expresses  the  right  of  the  dominus  for  the  time 
being,  and  he  would  render  the  passage  thus  :  "  Possession 
and  dominium  shall  be  extinguished  after  the  lapse  of  two 
years,  and  shall  pass  to  the  new  possessor."  This  explanation 
is  ingenious,  but  it  cannot  be  regarded  as  the  correct  one. 
If  the  decemviri  had  wished  to  express  these  ideas,  they 
could  have  referred  to  the  possession  of  the  one  party,  and  to 
the  auctoritas,  or  usus,  or  dominium  of  the  other  ;  and  they 
might  have  said,  that  under  certain  circumstances  the  latter 
should  be  extinguished.  But  they  use  a  compound  word — 
usus-auctoritas  ;  and  in  this  they  are  in  perfect  accord  with 
the  mode  of  expression  common  in  other  cases  among  the 
Roman  jurists.  Thus,  for  example,  the  Romans  were  ac- 
customed to  say,  "Populus  Romanus  Quirites;  Patres 
Conscripti;  Usus-fructus ;  Emptio-venditio ;  Senatus-con- 
sultum  ;  "  all  of  which  terms  indicate  the  constituent  parts 
which  go  to  compose  a  single  notion.  Most  modern  jurists 
with  the  exception  of  Von  Vangerow,  have  adopted  Ballhorn- 
Rosen's  opinion,  but  the  above  is  submitted  as  the  cor- 
rect view.  Usus-auctoritas  is  a  logical  noun,  and  is  equiva- 
lent to  plenum  dominium,  or,  as  we  say  in  English,  legal 
ownership,  meaning,  in  the  present  instance,  by  that  phrase 
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the  entire  estate,  both  legal  and  equitable.  Again,  the 
phrase  "ceterarnm  rerum"  should  not  to  be  taken,  as  it  is 
so  often,  as  simply  equivalent  to  res  mobiles,  but  it  must  be 
understood  to  mean  all  things  that  were  fit  for  usucapion  and 
were  not  fundi ;  of  these  things,  it  is  said  that  the  usucapion 
was  to  be  completed  in  a  single  year.  Whether  both  ho7ia 
fides  ?a\^  Justus  titulus  were  needed  in  ancient  Roman  law  we 
have  no  means  to  decide.  Some  jurists  assert  that  these 
were  required,  but  the  better  opinion  seems  to  be  that 
anciently  for  the  usucapio  of  things  comprised  in  the  res 
ceteris,  all  that  was  needed  was  bona  fides,  and  the  usus- 
auctoritas  for  a  single  year.  There  were  many  things  to 
which  a  title  could  not  be  made  out  by  usucapio,  as  for 
example,  all  res  extra  commercium  and  provincial  land;  to 
which  is  to  be  added  every  other  species  of  property  that 
could  not  be  held  by  a  Quiritarian  holding.  Gai.  ii.  42,  44, 
45,  49,  54,  204.  Instit.  Jus.  ii.  tit.  vi.  Nor  could  things 
that  were  stolen  be  the  objects  of  usucapio,  for  in  the 
Twelve  Tables  we  find  it  was  enacted  "Res  furtiva  ne  usu- 
capiatur,"  and  in  the  same  ancient  authority  we  also  find 
that  "res  mancipi  mulieris  quae  in  tutela  agnatorum  sit 
ne  usucapiantur."  See  also  Julianus  in  1.  33,  Dig.  de  usu- 
cap.  (41.  3.) 

Not  very  long  after  the  time  of  the  decemviri  the 
lex  Atinia  was  passed;  and  we  learn  from  Aulus  Gellius,  xvii. 
7.  sec.  1.  the  contents  of  that  law  as  they  bore  upon  this 
subject.  He  says,  "Legis  veteris  Atinise  verba  sunt:  ut 
quod  subruptum  esset,  ejus  rei  seterna  esset  auctoritas,  nisi 
si  in  ejus,  cui  subreptum  esset,  potestatem  revertisset."  It 
is  not  quite  certain  when  this  law  was  passed,  but  it  has  been 
supposed  with  probable  correctness  that  it  was  in  a.u.c.  566 
or  567,  as  Caius  Cornelius  Cethcgas  and  Q.  Minutius  Rufus 
were  consuls  at  that  time,  and  C.  Atinius  Labeo  was  tri- 
bune of  the  plebs.  See  Hein.  Antiq.  Rom.  Syntag.  lib.  ii. 
tit.  vi.  sec.  4.  The  lex  Atinia  re-affirmed  the  provisions  of 
the  law  of  the  Twelve  Tables,  with  this  addition,  that  the 
vitium  which  prevented  a  stolen  thing  being  subject  to  usu- 
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capion  was  removed  the  very  moment  the  stolen  property 
was  restored  or  came  back  into  the  possession  and  control  of 
the  real  owner ;  the  test  of  which  would  seem  to  be  that  he 
might  be  in  a  position  to  use  the  vindicatio  to  obtain  the 
restitution  of  his  property.  If  this  did  not  take  place  the 
vitiiim  was  so  great  in  a  "  res  furtiva"  that,  to  use  the 
expressive  language  of  the  civilians,  eternity  alone  could 
suffice  to  give  a  right  of  property  in  a  stolen  thing.  Gaius  does 
not  only  say  that  a  thief  shall  not  acquire  by  usucapio, 
because  he  has  no  fustus  titulus  nor  hona  fides,  but  that  the 
taint  of  theft  is  so  great  that  it  altogether  precludes  usu- 
capio, even  on  the  part  of  the  hona  fide  possessor.  Again, 
by  the  law  of  the  Twelve  Tables,  neither  the  forum  nor  the 
hustum  could  be  held  by  usucapio.  The  law  says  "  ne 
forum  (sepulchre)  bustumve  usucapiatur."  The  forum,  as 
we  learn  from  Cicero,  was  the  vestibule  of  the  sepulchre, 
and  the  hustum  was  the  place  for  burning  the  corpse  outside 
the  tomb.  These  places  were  loci  religiosi.  Without  the 
sepulchre,  there  was  usually  a  little  plot  reserved  to  burn 
the  body  of  the  deceased.  Such  spots  have  been  found  in 
the  ruins  of  Pompeii,  with  a  small  urn  in  which  were  de- 
posited the  ashes  of  the  dead.  Cicero  says,  "  Quod  autem 
forum  id  est  vestibulum  sepulcri,  -bustumve  usucapi  vetat, 
(that  is,  the  law  of  the  Twelve  Tables,)  tuetur  jus  sepul- 
crorum."  De  leg.  ii.  24.  s.  61.  Again,  by  a  further  ordin- 
ance of  the  decemviri,  it  appears  that  res  mancipi  which  were 
under  the  tutela  of  agnates  could  not  be  held  by  usucapio. 
Gaius  says,  "  Item  olim  mulieris,  quje  in  agnatorum  tutela 
erat,  res  mancipi  usucapi  non  poterant."  Gai.  ii.  47.  And 
Papinianus  says,  "  Servos  autem  et  pecora,  quae  collo  vel 
dorso  domarentur,  usu  non  capta."  Vat.  Frag.  259.  Cic.  ad 
Attic,  i.  c.  5.  pro  Flacco  c.  34.  Lastly,  Cicero,  de  off.  i  12. 
sec.  37,  quotes  the  words  of  the  decemviri,  "  Adversus  hostem 
seterna  auctoritas  esto  ;  "  and  explains  that  the  word  hostes 
had  in  ancient  times  a  different  meaning  from  that  which 
it  obtained  in  his  time.  With  the  ancients  it  meant  not  an 
enemy  but  a  foreigner.     To  prove  this  he  quotes  the  law 
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just  cited.  "  Hostis  enim,"  says  lie,  "  apud  majores  nostros  is 
dicebatur,  quera  nunc  peregrinum  dicimus.  Indicant  duo- 
decim  tabulae,  Aut  status  dies  cum  hoste.  Itemque,  Ad- 
VERSus  hostem  jEterna  auctoritas."  The  prevailing 
opinion  in  relation  to  this  law  is  that  a  non  civis  or  a  pere- 
grinus  should  not  be  entitled  to  the  benefit  of  usucapio  as 
against  a  Roman.  But  there  is  a  twofold  objection  to  this 
view.  In  the  first  place,  it  is  all  but  self-evident  that  a 
peregrinus  could  not  be  entitled  to  usucapio,  for  usucapio 
gave  quiritarian  ownership,  and  it  was  quite  unnecessary  to 
affirm  that  a  peregrinus  should  not  be  entitled  to  quiritarian 
ownership.  Then  again  it  was  an  appointment  of  the  Twelve 
Tables  that  against  a  peregrinus  there  should  be  ceterna  auc- 
toritas, which  Ciin  only  mean  (and  it  shows  the  practical 
justice  of  the  old  Romans)  that  a  peregrinus  should  not  lose 
his  property  by  the  usucapio  of  a  Roman.  It  was  a  law  for 
the  benefit  of  the  foreigner.  Only  eternity  could  give  a 
right  by  usucapio  as  against  the  peregrinus.  That  he,  a 
stranger,  should  lose  his  property  in  a  year  or  two,  was  held 
to  be  an  insufferable  hardship.  It  was  a  law  in  favour  of 
the  hostis.  It  springs  from  the  same  principle,  and  the  same 
consideration,  that  prevailed  in  the  later  law,  namely,  that 
for  absent  owners  a  much  longer  time  was  required  before 
usucapio  could  ripen  into  ownership.  For  the  continua- 
tion of  this  subject,  and  the  changes  introduced  by  the  leges 
Julia  et  Plautia,  see  the  note  to  section  45.  See  also  the 
note  to  sec.  49. 

43.  Ceterum  etiam  eamm  rerum  43.  Moreover,  we  acquire  the  ttsu- 
usucapio  nobis  competit  quae  non  a  capio  of  those  things  which  have 
domino  nobis  traditae  fuerint,  sive  been  delivered  to  us  by  any  one  not 
mancipi  sint  ese  res  sive  nee  mancipi,  the  rightful  owner,  whether  they  are 
si  mode  ea  bona  fide  acceperimus,  res  mancipi  or  res  nee  mancipi,  if 
cum  crederemus  eum  qui  trarfiderit  only  wo  have  received  them  bona 
dominum  esse.  fide,  believing  that  he  who  delivered 

them  was  the  rightful  owner. 

Just.  ii.  6.  pr. 

44.  Quod  ideo  receptum  videtur,  44.  This  custom  appears  to  have 
ne  rerum  dominia  diutiua  in  incerto      prevailed,    lest    the    ownership    of 
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essent :  cum  suffioeret  domino  ad  in- 
quirendam  rem  suam  a7ini  aut  bionnii 
spatimn,quod  tempus  ad  usucapionem 
possessori  tributum  est. 


things  should  remain  too  long  in 
uncertainty,  and  since  a  period  of 
one  or  two  years  sufficed  for  the 
owner  to  enquire  concerning  his 
possessions,  this  time  was  assigned 
as  necessary  to  elapse  in  order  to 
enable  the  possessor  to  hold  by  usu- 
capi0. 


Just.  ii.  6.  pr. 


45.  Set  aliquando  etiamsi  maxime 
quis  bona  fide  alienam  rem  possideat, 
nu»)quam  tamen  ilK  usucapio  proce- 
dit,  velut  si  qui  rem  furtivam  aut 
▼i  possessam  possideat ;  nam  furtivam 
lex  XII  tabularum  usucapi  prohibet, 
Ti  possessam  lex  Julia  et  Plautia.  (w) 


45.  But  it  sometimes  happens  that 
although  a  man  has  come  into 
possession  of  the  property  of  another, 
in  perfect  good  faith,  yet  usucapio 
does  not  accrue  to  him :  for  example, 
when  he  possesses  a  thing  stolen,  or 
taken  by  force,  for  the  law  of  tho 
Twelve  Tables  prohibits  the  usucapio 
of  a  thing  stolen,  and  the  lex  Julia  et 
Plautia  the  usucapio  of  a  thing  taken 
by  force. 


(w)  There  were  two  leges  Julics  on  violence  :  the  first  on 
public  violence ;  the  second  on  private.  Both  were  passed 
in  the  year  of  Rome  746.  The  lex  Plautia,  carried  in  the 
year  of  Rome  665,  was  incorporated  with  the  two  Julian 
laws ;  hence,  Gaius  names  the  two  Julian  laws  and  the  lex 
Plautia  by  the  single  designation  of  the  lex  Julia  et  Plautia. 


46.  Item  provincialia  prsedia  usu- 
capionem non  recipiunt. 


46.  Provincial  land  is  not  subject 
to  usucapion. 


47.  Item  olim  mulieris  quae  in  ag- 
natorum  tutela  erat  res  mancipi  usu- 
capi non  poterant,  prseterquam  si  ab 
ipsa  tutore  auctore  traditae  essent: 
idfjue  ita  lege  xii  tabularum  c&utiim 
erat. 


47.  Formerly,  also  res  mancipi 
belonging  to  a  woman  under  the 
tutela  of  her  agnati,  did  not  admit  of 
usucapio,  except  when  they  had  been 
surrendered  by  herself  under  the 
authority  of  her  tutor.  This  the  law 
of  the  Twelve  Tables  has  provided. 


48.  Item  liberos  homines  et  res 
sacras  et  rcligiosas  usucajji  non  posse 
manifestum  est. 


48.  It  is  evident  that  neither  free 
men,  nor  res  sacnc,  nor  re$  religiosce 
can  be  held  by  usucapion. 
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(x)  Husclike  says,  "  The  awkwardness  of  the  conclusion 
of  sec.  47  has  been  felt  and  commented  upon  by  the  critics." 
He  thinks  that  the  following  is  the  more  correct  reading  : 
"  Id  ita  lege  xii  tabularum  cavente."  In  sec.  48  he  omits 
item  and  reads,  "  liberos  homines,  etc."  Gains,  he  says,  does 
not  always  use  his  favourite  word  "item;"  (compare  for 
example  ii.  280) ;  and  here  it  should  be  omitted  on  account 
of  an  opposition  to  the  previous  positive  cases,  making 
"  manifestum  est"  decidedly  more  appropriate. 


49.  Quod  ergo  vulgo  dicitur  furti-  49.  What  is  said  commonly,  that 

varum  rerum  et  vi  possessarum  usu-  the  usucapio  of  things  stolen,  or 
capionem  per  legem  xii  tabularum  seized  by  violence,  is  prohibited  by 
Iirohibitam  esse,  in  eo  pcrtinet,  utile  the  law  of  the  Twelve  Tables,  docs 
ij'SQ  ?nv  qwive  per  yim  poss  id  et,  usu-  not  mean  that  the  thief,  or  he  who 
capere  possit  (nam  huic  alicu  ratione  gets  possession  of  the  things  by 
usucapio  nou  competit,  quia  scilicet  violence,  is  unable  to  acquire  by 
mala  fide  possidet) ;  sed  nee  ullus  usucapio,  (since  another  reason  pre- 
alius,  quamquain  ab  eo  bona  fide  vents  his  doing  so,  namely,  that  his 
emerit,  usucapiendi  jus  habeat.  (y)         possession  is    mala,  fide)    but    that 

no  other  person,  even  though  he 
may  have  purchased  from  him  in 
good  faith,  has  the  right  accruing 
from  usucapio. 


{y)  Possessio.  The  simplest  notion  that  we  can  have  of 
possession  is  that  it  consists  in  the  physical  holding  of  a 
corporal  thing.  There  has  been  a  good  deal  of  discussion, 
and  some  mistakes  have  been  madein  relation  to  the  nature  of 
possession.  The  possessor  has  really  the  physical  holding  of 
the  thing,  to  which  is  added  the  dominium  in  point  of  fact. 
The  owner,  on  the  other  hand,  is  actually  the  le</al  doininus. 
The  owner  can  legally  do  with  his  property  what  he  wills  to 
do.  The  possessor  may  do  all  that  the  actual  owner  can  do 
legally.  Possessio  is  in  itself  simply  a  fact,  and  it  has 
nothing  more  legal  about  it  than  eating  or  drinking, 
or  taking  a  walk.  But  whilst  possessio  is  sim])ly  a  fact,  it 
is  manifest  that,  as  such,  it  may  have  a  legal  relevance. 
Possession  may  be  the  consequence  of  a  right,  or  the  fact 
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of  possession  may  be  the  source  and  origin  of  a  right.  The 
right  may  be  the  "causa  efficiens"  giving  rise  to  posses- 
sion ;  or  the  possession  may  be  in  like  manner  a  "  causa 
efficiens"  giving  rise  to  a  right.  When  a  man  has  a  legal 
claim  to  the  possession,  he  is  said  to  have  a  "jus  possidendi," 
but  when  the  fact  of  possession  is  the  basis  of  his  right,  he 
is  said  to  have  a  "jus  possessionis."  This  distinction  must 
be  carefully  noted.  The  "  jus  possessionis"  is  quite  distinct 
from  the  "  jus  possidendi."  It  is  this  important  distinction 
that  renders  it  necessary  to  explain  somewhat  carefully  the 
doctrine  of  possesslo.  Possession  is  to  be  regarded  when 
we  speak  of  the  "  jus  possessionis"  as  a  right-generating  fact. 

Thus,  the  "jus  possessionis"  consists  in  this,  that  the  fact 
of  possession  produces  a  right.  But  for  such  to  be  its 
effect,  in  Roman  law,  the  possessor  must  have  an  "  animus 
rem  sibi  habendi  aut  possidendi."  Hence,  in  the  strict  sense 
of  the  term,  he  only  is  called  possessor  who  holds  the  thing 
with  the  intention  and  with  the  will  to  become  its  owner, 
and  it  is  only  of  such  that  it  can  be  predicated  that  he  has  a 
"jus  possessionis." 

There  were  three  advantages,  or  jura,  Avliich  resulted  to 
the  bona  fide  possessor.  1.  He  had  a  right  to  the  benefits  to 
be  derived  from  the  possessory  interdicts — to  the  "  interdic- 
tum  uti  possidetis,"  and  to  the  "  interdictum  utrubi."  These 
two  interdicts  are  classed  under  the  head  of  "  interdicta 
retinendge  possessionis."  The  "interdictum  uti  possidetis"  was 
employed  to  protect  the  possession  of  an  immoveable  thing, 
whilst  the  "interdictum  utrubi  "  was  used  to  protect  that  of  a 
moveable  thing.  The  possessor  had  a  right  to  these  inter- 
dicts, but  not  his  heir,  as  such.  The  object  of  the  interdicts 
was,  so  far  as  the  possessor  was  concerned,  to  guard  him 
against  any  further  disturbance  of  his  possession,  and  to 
obtain  compensatory  damages.  Ulpianus  says,  "  In  hoc 
interdicto  condemnationis  summa  refertur  ad  rei  ipsius  ffisti- 
mationem."  1.  3.  sec.  11.  Dig.  (43.  17).  Both  the  inter- 
dicts referred  to  Avere  termed  judicia  di/pllcia,  that  is  to  say, 
the  possessor,  as  plaintiff,  might  be  condemned  as  though  he 
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were  a  defendant,  if  it  were  found  that  he  was  not  entitled 
'  to  have  his  possession  protected.  Mackeldey,p.  259.  In  these 
interdicts,  however,  it  was  never  inquired  as  to  whether  tlie 
possessor  was  absolute  owner  of  the  thing,  and  thus  he  suc- 
ceeded in  retaining  his  possession  when  the  defendant  failed 
to  establish  a  superior  claim.  2.  One  of  the  most  impor- 
tant consequences  of  possession  was,  that  out  of  it  might 
grow  absolute  ownership,  or  dominium.  By  usucapio, 
long  continued  possession  was  turned  into  legal  proprietor- 
ship. But  the  possession  must  not  be  vitiosa.  Ulpianus 
gives  the  words  of  the  edict  of  the  praetor,  "  Quod  ait 
prietor  in  interdicto :  nee  vi,  nee  clam,  nee  j)recario,  alter  ab 
altera  possidetis,  hoc  eo  pertinet,  ut,  si  quis  possidet  vi,  aut 
clam,  aut  precario,  si  quidem  ab  alio,  prosit  ei  possessio,  si 
vero  ab  adversario  suo,  non  debeat  eum  propter  hoc,  quod 
ab  eo  possidet,  vincere  ;  has  enim  possessiones  non  debere 
proficere,  palam  est."  1.  1.  sec.  9.  Dig.  uti  pos.  (43.  17). 
Since,  thus,  by  long  possession,  and  by  virtue  of  usucapio, 
there  arises  legal  ownership,  in  such  cases  we  have  another 
instance  of  a  "jus  possessionis."  3.  The  5o/ia^iie  possessor, 
who  holds  the  thing  "  rem  sibi  habendi,"  is  entitled  to  the 
"  fructus  separati,"  and  becomes  the  owner  by  the  fact  of  pos- 
session. As  a  bona  Jide  possessor  he  could  defend  his  posses 
sion  against  other  claimants  by  means  of  the  actio  Publiciana. 
This  action  was  introduced  by  the  prgetor  Public! us,  and  was 
based  upon  the  fiction  of  a  completed  usucapio.  It  was 
given  to  one  who,  having  obtained  possession  of  a  thing  e.v 
jnsta  causa,  lost  the  possession  before  it  matured  into  owner- 
ship by  means  of  usucapio.  "  Inventa  est  a  prsetore  actio, 
in  qua  dicit  is,  qui  possessionem  amisit  earn  rem  se  usu- 
cepisse,  et  ita  vindicat  suam  esse.  Qujb  actio  Publiciana 
appellatur,  quoniam  primum  a  Publicio  proBtore  in  edicto 
proposita  est."  Jus.  iv.  6.  sec.  4.  When  the  possessor  did 
not  intend  to  hold  the  thing  for  himself,  but  recognised  the 
ownership  of  some  other  person,  he  was  then  said  to  hold  the 
thing  in  detention.  In  this  case  there  was  no  juridical  posses- 
sion.    The  Romans  denoted  the  detainer   by  such  terms  as 
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"habere,"   "tenere,"  in  "possessione  esse,"  and  not  by  the 
word  "  possessio." 

In  relation  to  the  ground  upon  which  any  one  bases  liis 
possession,  it  was  said  to  be  either  justa  causa  or  injiista  causa. 

In  the  older  law  the  ground  of  possession  could  not  be 
changed  at  the  will  of  the  party,  and  hence,  the  maxim 
"  Nemo  sibi  ipse  causam  possessionis  mutare  potest."  That 
is  to  say,  if  a  man  held  a  thing  simply  in  detention,  he 
could  not,  by  a  change  in  his  animus,  convert  his  detention 
into  juridical  possession.  For  this  change,  the  mode  in  which 
the  possession  was  commenced  was  not  of  importance,  pro- 
vided the  person  had  ah  initio  the  "animus  rem  sibi 
possidendi ;"  so  that  even  a  thief,  if  this  condition  were  com- 
plied with,  might  hold  in  juridical  possession.  If,  however, 
the  usucapio  were  to  run,  there  must  be  a,  justa  causa;  that 
is  to  say,  the  possession  must  be  untainted.  It  must  be  "  nee 
vi,  nee  clam,  nee  precario." 

As  to  what  persons  are  competent  to  hold  a  thing 
in  juridical  possession,  it  may,  as  a  general  proposition,  be 
affirmed  that  all  those  were  fit  who  were  qualified  to 
exercise  dominium.  In  regard  to  such  persons,  it  was 
also  absolutely  necessary  that  they  should  have  the 
"animus  rem  sibi  habendi."  Hence,  those  who  had  no 
minds  of  their  own  were  debarred  from  having  legal  posses- 
sion, Thus  infantes,  those  children  who  were  under  seven 
years  of  age,  insane  persons,  and  slaves,  could  never  le- 
gally possess.  Slaves  might  detain  a  thing  and  hold  it 
"  in  possessione  naturaliter,"  but  they  could  have  no  legal 
possession. 

Amongst  those  things  which  could  not  become  the 
objects  of  possession,  it  is  obvious  that  things  which  could 
not  be  held  in  private  ownership,  e.g.  "  res  extra  commer- 
cium "  and  "res  divini  juris,"  could  be  held  in  posses- 
sion by  no  one.  Nor  could  "res  incorporales,"  nor  the  parts 
of  a  thing,  as  the  separate  members  of  a  living  animal, 
unless  the  animal  itself  were  held  in  possession.  Further,  the 
corporal  independent  parts  of  a  thing  which  are  so  connected 
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with  it  that  you  cannot  conceive  of  the  thing  without  such 
parts,  cannot  be  held  in  sei)arate  possession.     Though  if  any 
person  acquires  the  possession  of  a  chariot,  as  a  single  and 
complete  thing,  there  seems  to  be  no  reason  why  he  should 
not  quoad  corpus  acquire  possession  of  one  of  its  wheels,  since 
it  is  quite  possible  that  his  mind  {animus)  may  be  ^directed 
towards  the  wheels,  but  such  an  animus  was  not  recognis- 
able, since  the  corpus  itself,  that  is  to  say,  the  chariot,  was 
presented  to  the  mind  not  in  its  parts,  but  as  a  whole.    Thus 
the  possessor  of  a  thing  regarded  as  a  whole  is  not  the  pos- 
sessor of  the  constituent  parts  considered  as  separate  and 
distinct  things.     This  was  as  a  rule  of  law  of  especial  im- 
portance in  relation  to  usucapio.     It  was  however,  otherwise 
when  a  man  possessed  the  part  of  a  thing,  and  subsequently 
came  into  the  possession  of  this  part  in  its  connexion  with 
the  remaining  portion  required  to  constitute  the  whole  thing. 
The  acquisition  of  the  possession  depends  upon  two  con- 
ditions.    First,  on  the  apprehension  of  the  thing  itself;  this 
must  be  a  corporal  act,  in  which  the  person  is  brought  inio 
such  relation  to  the  things   that  there  springs  up  in  the 
mind    the  consciousness  of  perfect  control   or   dominium. 
Secondly,  there  must  be  the  will  {animus)  on  the  j^art  of  the 
possessor  to  hold  the  thing  for  himself.     A  person,  it  is  to 
be  observed,  might  also  come  into  the  legal  possession  of  a 
thing  by  representation,  and  there  was  a  peculiar  mode  in 
which  possession  might  be  acquired — by  what  was  denomi- 
nated constitutum  possessorium.     This  took  place  upon  the 
declaration  of  a  juridical  possessor,  that  he   would  in  the 
future  hold  a  thing,  which  in  the  past  had  been  in  his  own 
possession,  in  the  name  and    for  the  benefit  of  some  other 
person. 

Possession  was  said  to  be  lost  corpore  et  animo,  in  which 
case  it  was  not  necessary  that  these  two  elements  should  be 
cumulative.      "  Possessio  amittitur  vel  corpore  vel  animo." 

We  have  already  spoken  of  the  "  interdictum  retinendse 
possessionis."  But  there  were  other  possessory  interdicts. 
If  a  person  entitled  to  the  possession  was  ousted  from  it,  he 
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could  have  recourse  for  his  protection  to  the  "interdictum 
recuperandse  possessionis,"  and  in  the  case  of  land  to  the 
"interdictum  de  vi."  "  Recuperandee  possessionis  causa  solet 
interdici,  si  quis  ex  possessione  fundi,  vel  medium  dejectus 
fuerit.  Nam  ei  proponitur  interdictum  unde  vi,  per  quod 
is  qui  dejecit,  cogitur  ei  restituere  possessionem."  Instit.  6, 
de  interdic.  (4.  15.) 

There  was  also,  in  Roman  law  what   was  denominated 
"juris  quasi  possessio."     This  consisted  in  the  exercise  and 
enjoyment  of  the  servitudes,  and  of  superficies  on  the    pro- 
perty of  another  person.      Possession,  in  the   strict  sense, 
was  limited  to  things  corporal,  but  quasi   possession  was  in 
point  of  fact,  the  exercise  of  a  real  right.     It  was  the  exer- 
cise of  a  "jus  in  re  aliena,"  that  came  in  the  course  of  time 
to  occupy  the  place  of  the  holding  of  a  "corpus  sive  factum," 
and  this  was  called  "  quasi  possessio,"  as  contrasted  with  "vera 
possessio,"  or  "corporis  possessio."      The  acquisition  of  a 
"quasi  possession"    was  made  "corpore  et  animo."     The 
animus,  however,  was  manifested  in  the  exercising   of  the 
right,  with  the  intention  of  obtaining  the  prescription.     A 
quasi  possession  was  lost  by  acts  done  with  the  intention  of 
opposing  the  prescriptio  {contrarium  actum).     This  posses- 
sion having  only  a  superficial  resemblance  to  "vera  posses- 
sio" was  protected  partly  by  the  interdict  for  the  "corporis 
possessio"  in   the  case  where  there  was  a  detention  oflhe 
thing  upon  which  the  enjoyment  of  the  right  depended,  and 
in  the  case  of    "servitudes  prsediorum  urbanorum"    by    the 
special  "prajtorum  interdicta,"  as,  for  example,  the  "  inter- 
dictum de   itinere,"   the    "interdictum   de   aqua"  and  the 
"  interdictum  de  fonte." 


50.  Unde  in  rebus   mobilibus  nou  50.  Whence,  in  regard  to  moveables, 

facile  -procedit,  ut  oonoefidei  fossessori  it  does  not  easily  happen  that  usu- 

usucapio  conipetat,  quia  qui  alienam  capio  avails  for  a  bona  _/ic?e  possessor, 

rem  vendidit  et  tradidit  furtum  com-  Because  he  who  has  sold  and  delivered 

mittit;    idemque    accidit,    etiam   si  up    another's   property     commits    a 

ex  alia  causa  tradatur.   Set  tamon  hoc  theft  and  the  same  holds  good;  if  he 

aliquando  aliter  se  habet.     Nam   si  have   delivered  the  thing  from  any 
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heres  rem  defuucto  commodatam  aut 
locatam  vel  ajiut  eu?)i.  depositam,  ex- 
istimana  earn  esse  hereditariam,  ven- 
diderifc  aut  donaverit,  furtuin  nou 
committit.  Item  si  is  ad  quern  an- 
cillffi  ususfructus  pertinet,  partum 
etiam  suum  esse  credens  vendiderit 
ant  donaverit,  furtuin  non  commit- 
tit ;  (s)  /urtum  enim  sine  afFectu  fu- 
randi  non  committitur.  Aliis  quoquo 
modis  accidere  potest,  ut  quis  sine  vitio 
furti  rem  alienam  ad  aliquem  trans- 
*erat  et  efficiat,  ut  a  possessore  usuca- 
piatur. 


Just. 


other  cause.  But  yet  it  sometimes 
results  otherwise  ;  for,  if  a  thing, 
lent  or  leased  to  the  deceased,  or 
deposited  with  him,  has  been  sold 
or  given  away  by  the  heir  on 
the  supposition  that  it  was  part 
of  the  inheritance,  he  commits  no 
theft;  so  if  the  usufructuary  of  a 
female  slave  has  sold  or  given  away 
her  child,  believing  it  to  be  his  own, 
he  does  not  commit  a  theft ;  for  theft 
is  not  committed  without  a  fi-audulent 
intention.  It  can  happen  also  in 
other  ways,  that  a  man  may  transfer 
to'  another  property  not  his  own, 
without  being  guilty  of  theft,  and 
so  that  the  possessor  acquires  the 
property  in  it  by  usucapio. 

ii.  6.  6. 


•  (z)  The  bona  fide  possessor  could  not  be  charged  with 
fiirtum,  since  there  could  be  no  theft,  as  Gaius  expresses  it 
in  the  text,  "  sine  afFectu  furandi,"  or,  as  it  is  expressed  in 
another  place,  "  quia  furtum  ex  adfectu  consistit."  iii.  s.  208. 
As  in  this  case  there  was  no  criminal  intent,  there  was  con- 
sequently no  criminal  act. 


51.  Fundi  quoque  alieni  potest  ali- 
quis  sine  vi  possessionem  nancisci, 
quae  vel  ex  negligentia  domini  vacet, 
vel  quia  dominus  sine  successore  de- 
cesserit  vel  longo  tempore  afuerit. 
Nam  si  ad  alium  bona  fide  accipien- 
tem  transtulerit,  poierit  usucapere 
possessor ;  et  quamvis  ipse  qui  vacan- 
tem  possessionem  nactns  est,  intel- 
legat  alienum  esse  fundum,  tamen 
niliil  hoc  honce  fidei  possessori  ad 
■usucapionem  nocet,  cum  improbata 
sit  eorum  senientia  qui  putaverint 
furti);u«i  fundum  fieri  posse. 


Just.  ii.  6.  7. 


51.  The  land  which  belongs  to 
another  may  also  be  possessed  without 
violence :  when,  for  example,  the 
owner  permits  it  to  remain  vacant 
through  negligence,  or  if  he  has  died 
without  a  successor,  or  is  absent 
from  it  for  a  long  period  of  time ;  for 
if  it  has  been  conveyed  to  another 
person  who  receives  it  bona  fide,  this 
possessor  will  be  able  to  hold  by 
usucaino ;  and  although  he  who  had 
taken  the  vacant  possession  knew  it 
to  be  the  land  of  another,  this  shall 
be  no  detriment  to  the  usucapio  of 
the  one  who  holds  it  in  good  faith, 
since  we  do  not  accept  the  opinion 
of  those  who  have  thought  that  land 
can  be  the  object  of  a  theft. 
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52.  Rursus  cx'contrario  accidit,  ut 
qui  sciat  alicnam  rem  'se  possidero 
usucapiat :  velut  si  rem  hereditariam 
cujns  possessionem  lieres  nondum 
nactus  est,  aliquis  possederit ;  nam 
ei  concessum  est  itsucapere,  si  modo 
ea  res  est  qasa  recipit  usucapionem. 
Quro  species  possessionis  et  usucapio- 
nis  pro  lierede  vocatur. 


52.  Again,  on  the  other  hand,  it 
happens,  that  he  who  knowingly 
possesses  the  property  of  another, 
may  yet  hold  by  usnca'pio,  as  for  ex- 
ample, if  any  one  takes  possession  of 
an  inheritance  (hereditas)  of  which 
the  heir  has  not  yet  obtained  the  pos- 
session, for  usucapio  is  conceded  to 
him,  provided  the  things  received  arc 
capable  of  usucapio ;  this  kind  of 
possession  and  xisucapio  is  called  pro 
hceredo. 


53.  Et  in  tantum  hasc  usucapio 
concessa  est,  ut  et  res  quaa  solo  con- 
tiuentur  anno  usucapiantur. 


53.  And  thia  usucapio  has  beau 
admitted  to  such  extent,  that  even 
immoveables,  {res  quce  solo  continen- 
tur)  may  be  held  by  usucapio  after 
the  space  of  a  year. 


54.  Quaro  autem  etiam  hoc  casu 
soli  rerum  annua  constituta  sit  usu- 
capio, ilia  ratio  eat,  quod  oZim  rerum 
hereditariarum  possessione  velat  ipsiB 
hereditatea  usucapi  credebantur,  scil- 
icet anno.      Lex  enim  xii  tabularum 
Boli  qaidem  res  biennio  usucapi  jussit, 
CETERAS  vero  anno.  Ergo  hereditas  in 
ceteris  rebus  videbatur  esse,  quia  soli 
non   est,  quia  neque  corporalis   est : 
et  quamvis  postea  credituni  sit  ipsas 
hereditatea  usucapi  non  posse,  tamen 
in  omnibus  rebus  hcreditariis,  etiam 
qua)  solo  tenentur,  annua   usucapio 
remansit. 


54.  But  the  reason  why  in  this  case 
usucapio   has  been    established   for 
immoveables,  held  for  the  space  of  a 
year,   is    because    it  was    formerly 
thought   that    the  res    hccreditaricc, 
as  well  as  the  hcereditas  itself,  might 
be  held  by  usucapio,  that  is  to  say, 
by  possession  for  a  year.  For  the  law 
of  the  Twelve  Tables  has  indeed  pre- 
scribed for    land   a  period   of    two 
years,  but,  on  the  other  hand,  for  all 
other  things  the  period  of  usucapio 
was  one  year  only.     Therefore,  the 
luereditas   appeared  to  be  included 
among  the  other  things,  because  it 
does  not  attach  to  the  soil,  nor  ia  it 
even  a  corporal  thing ;  and  although 
subsequently    it  has   been   received 
that  the  liwreditas  itself  cannot  be 
held  by  usucapio ;  still  usucajno   in 
one  year  has  remained,  as  far  as  re- 
gards all  res  hxreditarice,  including 
those  appertaining  to  the  land. 


55.  Quare  autem  omnino  tam  in- 
proba  posscssio  ct  usucapio  concessa 


55.  But  the  i-eason  why,  under  any 
circumstances,  this  usucapio  and  pos- 
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sit,  ilia  ratio  est,  quod  volucrimf 
Teteres  niaturius  hereditatcs  adiri, 
ut  essent  qui  sacra  facercnt,  quorum 
illis  temporibus  summa  observatio 
fait,  ct  ut  crcditores  haberent  a  quo 
suum  coDScquereutur. 


56.  Hrec  autem  species  possessionis 
et  usucapionis  etiatn  lucrativa  voca- 
tur :  nam  sciens  quisque  rem  alienam 
lucrifacit.   (aj 


session  have  been  admitted,  though 
ia  themselves  inequitable,  is  because 
our  ancestora  wished  the  hmreditas 
to  be  entered  upon  as  quickly  as 
possible,  that  there  might  be  persons 
to  perform  the  sacred  rites,  the  ob- 
servance of  which  was  of  the  highest 
importance  at  that  period,  and  that 
the  creditors  might  have  some  one 
against  whom  to  prosecute  their 
claims. 

56.  But  this  species  of  possession 
and  usucapio  is  also  caWedlucrativa : 
for  every  one  makes  a  gain  knowingly 
when  he  possesses  the  property  of 
another. 


(a)  If  an  owner  mancipated  his  property  or  ceded  it  in 
jure  "fiducicD  causa,'^  that  is,  with  an  agreement  for  future  re- 
mancipation,  as  he  might  be  induced  to  do,  for  the  purpose  of 
safe  keeping,  or  as  a  pledge,  in  such  cases  he  could  by  means 
of  possession  during  one  year,  even  if  the  pledge  were 
land,  re-acquire  the  ownership,  just  as  though  the  thiug  had 
been  remancipated  to  him.  If,  in  the  case  of  a  pledge,  the 
creditor  had  not  been  satisfied,  but  the  pledgor  obtained 
possession  of  the  thing,  not  however  by  hiring,  nor  as  a 
precarlum,  that  is  by  a  permissive  possession,  the  owner  re- 
taining his  right  to  demand  the  possession  of  his  property 
when  he  pleased,  in  such  a  case  a  usucapio  without  a  titulus 
might  be  etfected,  which  was  called  a  "  lucrativa  usucapio." 
"  Precarium  est,  dum  prece  creditor  rogatur,  permitti  debi- 
torem  in  possessione  fundi  sibi  obligati  demorari  et  ex  eo 
fructus  capere."     See  sec.  60 ;  and  Isidor.  orig.  V.  27.  17. 


57.  Sed  hoc  tempore  etiam  non 
est  lucrativa.  Nam  ex  auctoritate 
Hadriani  senatus-consultum  factum 
est,  ut  tales  usucapiones  revocaren- 
tur ;  et  ideo  potest  heres  ab  eo  qui 
rem  usucepit,  hereditatem  petendo 
pei-inde  cam  rem  ccusequi,  atque  si 
usucapta  nou  csset. 


57.  But  at  the  i^rescut  time  this 
usucapio  lucrativa  no  longer  exists  ; 
for  by  the  authority  of  Hadrian,  a 
senatus-consultum  decided  that  such 
kinds  of  usucapio  should  bo  revoked ; 
and  therefore  the  heir  can  seek  by 
means  of  tho  petit io  hereditatis,  the 
thing  from  them  who  have  it  iu  usu- 
capio, as  if  there  had  been  no  usucapio. 
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58.  Et  necessario  tamen  herede 
extante  ipso  jure  pro  herede  usucapi 
potest. 


58.  And  even  during  the  existence 
of  the  heres  necessarius,  a  person 
may  become  heres  by  usucapio  in  his 
own  right  in  the  place  of  the  heir. 


59.  A(ihue  etiam  ex  aliis  causis 
Ecicns  qnisque  rem  alienara  usucapit. 
Nam  qui  rem  alicui  fiducise  causa 
mancipio  dederit  vel  in  jure  cesserit 
Bi  eandem  ipse  possederit,  potest  usu- 
capere,  anno  scilicet,  etiam  soli  si 
sit.  Quae  species  usucapionis  dicitur 
usureceptio,  quia  id  quod  aliquando 
habuimus  recipimus  per  usucapionem. 


59.  Still  a  person  caa  knowingly 
from  other  causes,  acquire  the  pro- 
perty of  another  by  usucapio.  For 
he  who  has  given  his  property  (rem) 
in  mancipium,  with  a  fiduciary  con- 
dition, to  another,  or  has  ceded  it  in 
jure,  can  hold  it  by  usucapio,  if  he 
has  held  it  for  the  space  of  a  year, 
also  if  it  be  land.  This  kind  of  uswca- 
jno  is  called  usureceptio,  since  we 
take  again  that  which  we  formerly 
possessed  by  means  of  usueapio. 


60.  Sed  cum  fiducia  contrahitur  (b) 
aut  cum  creditorc  pignoris  jure,  aut 
cum  amico,  quod  tutius  nostrse  res 
aput  eum  essent,  si  quidem  cum 
amico  contracta  sit  fiducia,  sane  omni 
modo  conpetit  usus  receptio ;  si  vero 
cum  creditore,  soluta  quidem  pecunia 
omni  modo  conpetit,  nondum  vero 
soluta  ita  demum  conpetit,  si  neque 
conduxerit  earn  rem  a  creditore  debi- 
tor, neque  precario  rogaverit,  ut  eam 
rem  possidere  liceret ;  quo  casu  lu- 
crativa  usucapio  conpetit. 


60.  But  a  fiduciary  contract  is  made, 
either  with  a  creditor  as  a  security 
{jure  pignoris)  or  with  a  friend, 
that  our  property  may  be  in  greater 
safety  with  him.  If  the  fiduciary 
contract  is  made  with  a  friend,  then 
indeed  usureceptio  applies  in  every 
case ;  but  if  it  be  with  a  creditor,  it  ap- 
plies always  when  payment  is  made ; 
but  if  your  debt  is  not  paid,  it  only 
applies  if  the  debtor  has  neither  hired 
his  property  from  the  creditor,  nor 
begged  by  petition  to  be  permitted 
to  possess  the  thing ;  in  this  case  the 
lucrativa,  usucapio  applied. 


(b)  Fiducia  contrahitur  aut  cum  creditore  pignoris  Jure, 
etc.  In  the  old  law  tlie  only  form  of  pledge  Avas  the  pignus, 
which  was  a  thing  given  to  a  man  as  security  for  a  debt  or  a 
demand.  At  a  later  period  of  the  law  there  arose  the  hypo- 
tlteca,  in  which  a  pledge  was  not  given,  but  a  written  secu- 
rity instead.  Mutual  rights  arose  out  of  the  transaction  which 
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constituted  a  pignus.  The  creditor  was  .entitled  to  his 
money,  or  to  whatever  he  might  have  given  for  the  lyujnus, 
and  upon  solutio,  the  mortgagor  was  entitled  to  his  pledge. 
Every  act  of  pawning  was  said  to  he  fiducia,  and  the  agree- 
ment also  for  remancipation  was  said  to  he  fiducia,  whilst 
the  parties  to  it  were  said  fiduciam  contrahere.  Every 
species  of  property  which  could  be  mancipated  or  ceded  in 
jure,  not  merely  things,  but  even  children,  if  their  father 
had  them  under  his  potestas,  might  be  tlie  object  of  a 
pignus.  See  Liv.  ii.  24.  Paul.  Sent.  v.  1.  1.  1.  Cod.  de 
patrib.  qui  fil.  (4.  43).  Nov.  134.  c.  7.  Puchta's  Inst.  ii. 
731,  732. 


61.    Item  si   rem    obligatam    sibi  61.  Also,  if  the popwJws have  sold  a 

populus  vendiderit,  eamque  domiuus  thing  pledged  by  an  obligation  to  it- 
possederit,  concessaestusnsreceptio:  self,  and  if  the  owner  become  the  pos- 
sed  hoc  casu  prtedium  biennio  usu-  sessor,  usureceptio  is  conceded,  but  in 
recipitur.  Et  hoc  est  quod  vol  go  this  case  by  possession  of  the  thing 
dicitur  ex  prtediatara  possessionem  pledged  for  two  years.  And  this  is 
usurecipi.  Nam  qui  mercatur  a  jdo-  what  is  commonly  called  the  recovery 
pulo  prasdiator  appellatur.  (c)  of  possession  ex  prcediatura.     For  the 

person  who  thus  buys  from  the  popu- 
lus is  called  ^rcEcZiaior. 


(c)  ]Vam  qui  mercatur  a  populo,  prcsdiator  appellatur. 
Gaius  here  observes  that  a  prcediator  is  one  who  buys  from 
the  people,  and  it  appears  from  the  context  that  the  thing- 
bought  was  called  a, pr tedium — a  thing  pledged  to  the  people 
{res  obligata  populo).  The  goods  of  a  prces  were  named 
prccdia,  and  a  press,  according  to  Varro  and  Festus,  was  a 
bondsman  or  surety  in  the  case  of  government  contracts, 
or,  according  to  Asconius,  a  surety  who  pledged  himself 
for  the  preservation  or  safety  of  property  in  litigation.  Cic. 
ad  Ver.  2.  Act.  1.  45.  Gai.  iv.  16.  94.  Pra^lia  sunt  resipsse  ; 
praedes  homines,  id  est  fidejussores,  quorum  res  bona  praidia 
(non)  suo  nomine  dicuntur  Varro  de  Ling,  Lat.  v.  40.  It 
appears  from  Gaius,  that  if  the  state  sold  pledged  land,  and 
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the  purchaser  who  was  called  the  pra!ditor  did  not  use  his 
right  for  two  years,but  allowed  the  former  owner  to  remain  in 
his  possession,  in  such  a  case  the  latter  re-acquired  the  owner- 
ship. Tliis  was  denominated  "usureceptio  ex  praediatura." 
As  the  prsediator  possessed  only  a  prcecUum,  the  term  for 
usucapio  was  two  years,  being  the  same  required  for  a, fundus. 
Huschke  has  discussed  the  usucapio  pro  herede,  fiducia)  and 
ex  praediatura  in  the  Zeitschr.  fur  gesch.  Rechtswiss  xiv. 
Num.  7.  (1848)  See  also  Puchta's  Instit.  vol.  ii.  659, 
660. 


62.  Accidit  aliquando,  ut  qui  do- 
minus  sit  alienaiida)  rei  potestatera 
non  habcat,  et  qui  dominus  non  sit 
aZienare  possit.  (d) 


62.  It  sometimes  happens  that  he 
who  is  the  owner  has  not  the  power 
of  alienating  the  thing,  and  he  who 
is  not  the  owner  can. 


Just.  ii.  8.  y>v. 

(d)  As  a  general  principle,  the  person  who  is  the  proprie- 
tor of  a  thing  has  the  ])ower  to  alienate  it,  and  on  the  con- 
trary, he  who  is  not  the  proprietor  has  no  power  of  aliena- 
tion. There  are,  however,  some  exceptions  to  this  rule,  to 
which  Gains  directs  the  attention  of  the  student.  See  sees. 
63,  64,  80,  81,  82. 


63.  Nam  dotale  praedium  maritus 
invita  mulio-e  per  legem  Juliam  pro- 
hibctur  alienare,  quamvis  ipsius  sit 
vel  mancipatum  ei  dotis  causa  vel  in 
jure  cessura  vel  usucaptum.  Quod 
quidem  jus  utrum  ad  Italica  tantum 
prasdia,  an  etiam  ad  provincialia  per- 
tineat,  dubiiatur. 


63.  For  the  husband  is,  by  the  lex 
Julia,  prohibited  from  alienating  such 
imuiovcablcs  as  form  part  of  his  wife's 
dowry  without  her  cousent,  although 
they  belong  to  him,  having  become 
his  either  by  mancipation  as  part  of 
the  dowry,  or  ceded  in  jure,  or  by 
usucapio.  But  it  is  doubted  whether 
this  right  belongs  only  to  immove- 
ables in  Italy,  or  also  extends  to 
those  in  the  provinces. 


Just.  ii.  8.  pr. 
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64.  Ex  diverso  agnatua  furiosi 
curator  rem  furiosi  alienare  potest 
ex  lege  xii  tabularum ;  item  procura- 
tor, id  est  cui  libera  administratio 
permissa  est ;  item  creditor  pignus  ex 
pactione,  quamvis  ejus  ea  res  non  sit. 
Sed  hoc  forsitan  ideo  videatur  fieri, 
quod  voluntate  debitoris  iatelligitur, 
pignus  alienari,  qui  dim  pactus  est> 
ut  liceret  creditori  pignus  vendere,  si 
pecunia  non  solvatur. 


64.  On  the  other  hand,  theagnatus 
as  curator  of  an  insane  person 
has  power  to  alienate  his  property 
by  the  law  of  the  XII  Tables ;  the 
same  is  the  case  with  the  procurator, 
that  is,  the  person  to  whom  is  com- 
mitted Tinfettered  control  over  tho 
property.  The  creditor  also  can 
alienate  property  deposited  with  him 
as  a  pledge  (pirjnus)  on  the  ground 
of  the  contract,  although  the  thing 
be  not  his.  But  this  alienation  may 
perhaps  be  considered  as  taking 
place  with  the  consent  of  the  debtor, 
who  had  foi'merly  agreed  that  the 
creditor  might  sell  the  thing  pledged 
if  the  money  due  were  not  paid. 


JrsT.  ii.  8.  1. 


65.  Ergo  ex  his  quaa  diximus  ad- 
paret  quasdam  naturali  jure  alienari ; 
qualia  sunt  ea  qute  traditione  alie- 
nantur;  qusedam  civili,  nam  manci- 
pationis  et  in  jure  cessionis  et  usuca- 
pionis  jus  proprium  est  civinm 
Romanorum. 


65.  Therefore,  from  what  we  have 
said,  it  appears  that  certain  things 
can  be  alienated  according  to  nat- 
ural law,  such  as  those  which  are 
alienated  by  tradition  ;  others  accor- 
ding to  the  civil  law,  for  the  rights  of 
mancipatio,  and  of  in  jv/re  cessio,  and 
of  usuca-pio,  are  peculiar  to  the  Roman 
people. 


Just.  ii.  1.  11. 


66.  Nee  tamen  ea  tantum  qua? 
traditione  nostra  fiunt  naturali  nobis 
ratione  adquiruntur,  sed  etiam  qua 
occupando  ideo  adquisierimns,  quia 
antea  nullius  essent :  (e)  qualia  sunt 
omnia  quae  ten-a,  mari,  coelo  capi- 
untur.  (/) 


66.  But  not  only  are  those  things 
which  become  ours  by  tradition 
acquired  by  natural  right,  but  also 
those  which  we  have  made  our  own 
by  occupation,  (/)  since,  till  the  mo- 
ment of  our  acquisition,  they  were 
the  property  of  no  one  (res  nullius). 
To  this  class  belong  all  things  that 
are  captured  on  tlie  earth,  and  in 
the  sea,  and  in  the  air. 


Just.  ii.  1.  12. 


(e)  Husclike  says  that  in  the  lacuna  the  following  appears 
to  have  been  written:  "Sed  etiam,  quffi  occupando  ideo 
nostra  feceriraus,  qui  antea  nullius  essent."  At  least,  this 
reading  corresponds  with  the  style  of  Gains,  and   for  the 
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most  part  with  the  visible  marks  in  the  MS.  Gneist,  whose 
text  we  have  adopted,  does  not  follow  the  reading  of 
Husehke. 

(/)  We  have  already  explained  the  nature  of  "  traditio," 
and  our  remarks  in  this  note  must  be  confined  to  "  occupa- 
tio."  The  general  theory  of  occupatio  is  singularly  simple. 
When  a  person  takes  legal  possession  of  a  res  nullius  in 
commercio,  from  that  very  instant  he  acquires  a  property  in 
it ;  but  the  thing  occupied  must  be  in  commercio,  and  it  must 
also  be  a  res  nullius.  It  may  be  something  thrown  away  by 
the  former  owner,  or  it  may  be  a  thing  which  no  human 
hand  has  ever  touched.  The  things  that  may  be  thus  held 
by  occitpatio  are  various,  e.g.,  the  products  of  nature,  all 
wild  animals,  metals  in  the  earth,  and  pearls  in  the  deep. 

One  mode  of  apprehension  is  by  venatio,  or  hunting. 
When  a  man  caught  a  wild  animal,  either  on  his  own  land 
or  the  land  of  another  person,  he  became  at  once  the  owner, 
even  though  he  might  have  caught  it  upon  land  upon  whicli 
he  was  a  trespasser.  The  owner  into  whose  close  he  had 
broken  might  have  an  action  against  him  for  the  injury, 
but  the  property  caught  was  in  the  legal  possession  of  the 
hunter.  If  a  man  has  only  wounded  a  wild  animal  in  the 
chase,  so  that  it  lies  bleeding  and  dying,  and  cannot  escape, 
it  is  not  in  his  occupatio,  unless  he  hold  it  in  manihus  suis 
or  unless  his  dog  bear  it  in  his  mouth. 

A  peculiar  kind  of  occupatio  was  that  termed  thesauri 
inventio.  By  this  was  understood  the  acquisition  of  moveables 
which  had  been  so  long  concealed  that  it  was  impossible  to 
discover  the  previous  owner.  Whether  the  things  discovered 
had  been  intentionally  concealed  in  order  to  secure  them 
from  thieves  or  from  enemies,  or  had  become  hidden  by 
natural  events,  made  no  difference.  All  the  treasure  found 
in  Herculaneum  and  Pompeii  is,  as  we  term  it,  "treasure 
trove,"  though  it  might  have  been  forsaken  by  its  terrified 
owners,  or  buried  with  the  hope  of  future  recovery.  Paulus 
says,  "  Thesaurus  est  vetus  quaedam  depositio  pecunise  cujus 
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non  exstat  memoria,  ut  jam  tlominum  non  habeat.  Sic 
enim  fit  ejus  qui  invenerit,  quod  non  alterius  sit."  1.  31.  s.  1. 
de  acq.  rer.  dom.  (41.  1.)  When  proj^erty  was  found  in 
the  land  of  another  person,  as,  for  instance,  by  the  gar- 
dener of  the  owner  digging  in  his  master's  land,  if  the 
search  were  made  intentionally,  the  treasure  found  went 
entirely  to  the  ovTuer  of  the  land  ;  but  if  it  happened  to  be 
discovered  by  chance,  then  one-half  went  to  the  finder,  and 
the  other  half  to  the  owner  of  the  land. 

Another  kind  of  occupatlo  was  termed  specificatio. 
When  a  person  so  changed  a  thing  belonging  to  another 
person  that  he  created  as  it  were  a  new  substance,  this  w^as 
Avhat  the  Romans  understood  by  specification.  As  for  ex- 
ample, if  a  man  made  cloth  out  of  another's  wool,  or  linen 
from  his  flax,  or  wine  out  of  his  grapes,  or  built  a  ship  from 
his  wood,  it  was  held  that  an  entirely  new  thing  was  created, 
which  the  law  affirmed  might  be  occupied  as  a  res  nullius. 
Gaius  says,  "  Cum  quis  ex  aliena  materia  spcciem  aliquam 
suo  nomine  fecerit.  Nerva  et  Proculus  putant,  hunc  domi- 
num  esse,  qui  fecerit,  quia,  quod  factum  est,  antea  nullius 
fuerat."  1.  7.  s.  7.  Dig.  tit.  cit.  (41.  1.)  There  must,  how- 
ever, be  a  complete  change  in  the  thing,  as  the  threshing  out 
of  wheat,  for  instance,  was  held  to  be  no  specification.  There 
was  a  dispute  between  the  two  great  schools  of  jurists  about 
specification.  The  Sabinians  said  that  when  a  man  made  a 
new  article  out  of  another's  materials,  he  did  so  not  for  his 
own  benefit,  but  for  that  of  the  owner.  "  Cujus  est  materies 
ejus  est  species."  The  Proculians  objected,  and  affirmed 
that  the  thing  formerly  in  existence  was  destroyed,  and  that 
a  new  one  was  created,  which  was  a  res  nullius  in  no  one's 
occupation,  until  taken  into  the  possession  of  the  specificator. 
A  middle  view  subsequently  arose,  in  wliicli  it  was  held  that 
i^  all  the  essentials  of  the  thing  remained  unchanged,  so  that 
it  might  be  reduced  into  its  former  state,  then  the  new 
thing  belonged  to  the  owner  of  the  materials  out  of  which 
it  was  made  ;  but  if  this  reduction  could  not  take  place, 
then  it  was  held  that  there  was  a  nova  species,  and  that  as  a 
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res  nuUius  it  was  in  the  possession  of  the  specificator.  "  Et 
post  multani  Sabinianoiura  et  Proculianorum  ambii^uitatem 
placuit  media  sententia  existimantiam,  si  ea  species  ad  pri- 
orem  cl  rudem  materiam  rctluci  possit  eum  videri  dominum 
esse,  qui  materise  dominus  fuerit:  si  non  possit  reduci,  eum 
potius  intelligi  dominum,  qui  fecerit."  Instit.  s.  25.  de 
rerum  divis.  (2.  1). 

The  last  species  of  occupatio  to  which  attention  must  be 
called  is  that  which  is  termed  occupatio  bellica.  The  Ho- 
raan  law  proceeded  upon  this  principle,  that  as  soon  as 
war  broke  out — not,  however,  a  civil  war,  but  an  interna- 
tional war,  then  from  that  moment  the  person  of  the  enemy 
was  stripped  of  all  the  previous  rights  which  he  possessed ; 
and  his  chattels  became  a  res  nuUius,  and  whoever  found 
them  might  by  occupation  obtain  the  legal  ownership. 
This  principle  was  indeed  taken  in  the  most  extensive 
application.  Thus,  it  was  not  merely  the  armed  soldier 
who  was  bereft  of  his  rights,  but  every  single  citizen  of  the 
hostile  state ;  and  any  article  of  property  belonging  to 
him  might  be  taken  and  appropriated  by  the  victorious 
enemy  as  his  own.  Such  was  the  extreme  harshness  of  the 
old  Roman  law  of  war.  Severe,  however,  as  this  law  was, 
the  Romans  were  quite  consistent  in  maintaining  it,  for  they 
adhered  to  the  doctrine  not  only  as  applicable  to  the  enemy 
but  as  binding  on  themselves.  So  that  if  property  were 
taken  by  an  enemy  from  a  Roman,  and  if  afterwards  it  were 
captured  by  another  Roman  citizen,  the  original  owner  had 
neither  right  of  property  nor  right  of  possession  ;  and  he  had 
no  Jus  vindicandi  to  recover  his  captured  property.  It  was 
indeed  only  a  few  things  that  reverted  at  the  close  of  a 
war  by  the  "jus  postliminium  "  to  their  former  condition 
and  ownership.  The  Roman  citizen,  when  he  escaped  from 
captivity,  ceased  to  be  a  slave,  and  at  once  became  again  a 
civis  Romanus,  and  as  such  he  returned  to  his  former  status. 
This  was  the  principal  case,  though  not  the  only  one,  of 
reversion  to  the  condition  held  ])revious  to  the  outbreak  of 
war.     Land,  ships  of  burden,  and  servitudes,  were  also  re- 
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stored  by  the  "jus  postliminium  "  to  their  former  owners. 
Weapons  of  war,  when  captured,  as  already  observed,  how- 
ever valuable,  were  lost  to  their  original  owners  forever. 
Modern  international  law  does  not  extend  the  principle  of 
capture  to  peaceable  citizens,  and  the  man  who  seizes  upon 
the  private  property  of  an  enemy  is  a  "  thief  and  a  robber." 
Still,  even  now,  what  the  soldier  takes  in  war,  is  held  by 
him  as  a  res  nullius  or  as  a  thing  in  no  legal  occupation. 

67.  Itaque  si  fera)?i  bestiam  aut  67.     Thus,  if  we  have    canght  a 

volucrem  aut  piscem  cepertmits,  (g)  wild  beast,  or  a  wild  fowl,  or  a  fish, 

qwidquid,  ita  captum  fuerit,  id  statim  that  which  we  have  thus  caught  im- 

nostrum  fit  et  eo  usqae  nostrum  esse  mediately  becomes  our  own,  and  it 

intellegitur,   donee    nostra    custodia  is  acknowledged  to  be  ours  so  long 

coerceatur.      Cum    vero    custodiam  as  it  is  retained  in  our  power.    But 

nostram    evaserit    et  in   naturalem  when  it  has  escaped  our  control,  and 

libertatem  se  receperit,  rui'sus  occu-  has   recovered  its  natural  freedom, 

pantis  fit,  quia  nostrw7w  esse  desinit.  it  again  becomes  the  property  of  the 

Naturalem  autem  libertatem  recipere  person   who  takes  it,   since    it  has 

videtur,  cum  aut  oculos  nostros  eva-  ceased  to   bo  ours.     Tt    appears   to 

serit,  aut  licet  in  conspectu  sit  nos-  have  regained   its  natural  freedom, 

tra,  difficilia  tamen  ejus  rei  persecutio  either  when  it  has  escaped  beyond 

sit.  our  sight,  or,  being  still  within  our 

view,  its  pursuit  has  become  difficult. 

Just.  ii.  1.  12. 

(g)  The  lacuna  in  this  section  is  completed  by  Huschke  as 
follows:  "Itaque  si  feram  bestiam  aut  volucrem  aut  piscem 
cepimus.  (ceperimus)  simul  atq.  (atque)  captum  hoc  animal 
est,  ptinus.  (protinus)  nostr.  fit  et  eousque,  etc."  Upon  tlie 
word  protinus,  as  used  in  Gains,  Huschke  says,  compare 
ii.  153.  iv.  185,  and  for  the  application  of  this  idea,  see 
Paulus,  1.  1.  sec.  1.  Dig.  de  acquir.  poss.  (41.  2).  The 
word  captum,  Huschke  thinks,  should  be  connected  with 
the  word  animal,  as  is  plain  from  the  commencement  of  the 
following  section :  "  In  iis  autem  animalibus,  etc."  Neither 
Gneist,  in  the  text,  nor  Boecking  in  the  Bonn  edition,  has 
followed  the  conjecture  of  Huschke.  Lachmann  says, "  Sen- 
tentia  plana  est,  si,  etc.  piscem  ceperimus,  quidquid  ita 
captum  fuerit  id  statim  nostrum  fit,  eousque,  etc." 

T 
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68.  In  iis  autem  aniraalibus  qua3 
ex  consuotudino  abire  et  redire  so- 
lent,  veluti  coiumbis  et  apibus,  item 
cervis  qui  in  silvas  ire  ot  redire  so- 
lent,  talem  habemus  regulam  tradi- 
tam,  ut  si  revertendi  animum  habere 
desierint,  etiam  nostra  esse  desinant 
et  fiant  ocoupantium.  Revertendi 
autem  animum  videntur  desinere 
habere,  cum  revertendi  consuetudi- 
nem  deseruerint. 


68.  Bat  with  regard  to  those  ani- 
mals  which  are  accuBtomed  to 
go  in  and  out,  as  is  the  case  with 
doves  and  boos,  and  with  deer  which 
are  accustomed  to  wander  in  and 
out  of  the  forest,  we  hold  the  well- 
established  rule,  that  when  they  have 
lost  the  instinct  of  returning,  they 
cease  to  be  our  property,  and  become 
the  property  of  the  first  occupier. 
Now  they  are  deemed  to  have  lost 
this  instinct  when  they  have  lost 
the  habit  of  returning. 


69.  Ea  quoque  quae  ex  hostibus  69.  Property    captured   from   the 

capinntur    naturali    ratione    nostra       enemy    becomes     ours    by    natural 
Sunt,  (h)  right. 

Just.  ii.  1.  15  et  17. 
(k)  In  regard  to  property  taken  from  the  enemy,  a  dis- 
tinction must  be  made  not  referred  to  in  the  text.     Immove- 
ables did  not  become  the  property  of  the  occupier,  but 
belonged  to  the  state,  a  rule  of  international    law  still  of 
importance.     Pomponius  says,  "  Verum  est,  expulsis  hosti- 
bus ex  agris,  quos  ceperint,  dominia  eorum  ad  priores  domi- 
nos  redire  nee  aut  publicari,  aut  prsedaj  loco  cedere  ;  publi- 
catur  enim  ille  ager,  qui  ex  hostibus  captus  sit."  1.  20.  s.   1. 
de  capt.  (49.  15.)     It  was  only  moveable  things  of  which 
the  possessor  became  exclusive  owner,  a  rule  which  must  of 
necessity  admit  of  some  modification,  when  several  persons 
had  contributed  by  their  joint  exertions   to  the   capture. 
See  Polybius,  lib.  x.  Domenget,  164. 

70.  Sed  et  id  quod  per  alluvionem  70.  Moreover,  that  which  is  added 

nobis  adicitureodem  jure  nostrum  fit.       to  our  land  by  alluvium  becomes  our 


Per  alluvionem  autem  id  videtur 
adici  quod  ita  paulatim  flumen  agro 
nostro  adicit,  ut  a>stimare  non  possi- 
mns  quantum  quoquo  memento  tem- 
poris  adiciatur.  Hoc  est  quod  volgo 
dicitur,  per  adluvionem  id  adici 
videri  quod  ita  paulatim  adicitur,  ut 
oculos  nostros  fallat. 


property  by  the  same  right.  Now,  that 
is  considered  as  added  through  al- 
luvium which  the  river  adds  to  our 
land  little  by  little,  so  that  we  can- 
not determine  how  much  is  added 
in  any  moment  of  time.  This  is 
equivalent  to  the  common  saying  that 
a  thing  seems  to  be  added  per  adlit- 
vionem,  which  is  added  so  gradually 
that  its  addition  escapes  our  notice. 
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71.  Quod  si  flumon  partem  aliquam  71.  So  that  if  a  river  has  separated 
ex  tuo  prasdio  detraa;erit  et  ad  meum  a  specific  portion  of  your  land,  and 
prcedium  attulerit,  haec  pars  tna  added  it  to  my  land,  the  former 
manet,  remains  part  of  your  property. 

72.  At  si  in  medio  flumine  insula  72.  But  if  an  island  is  formed  in 
nata  sit,  hajc  eorum  omnium  com-  the  midst  of  a  stream,  it  is  the 
mums  est  qui  ab  utraque  parte  flu-  common  property  of  all  those  who 
minis  prope  ripam  prcedia  possident.  own  the  land  along  both  banks  of 
Si  vero  non  sit  in  medio  flumine,  ad  the  river.  But  if  it  be  not  in  the 
eos  pertinet  qui  ab  ea  parte  quae  middle  of  the  river,  it  belongs  to 
proxuma  est  juxta  ripam  praedia  those  who  hold  the  land  on  the 
habent.  (i)  bank  nearest  to  it. 

Just.  ii.  1.  20,  21  et  22. 

(i)  Gaius  does  not  mention  the  mode  of  acquisition  called 
adjvdicatio,  of  which  Justinian  speaks  in  his  Second  Insti- 
tutes. It  was  not,  as  some  supposed,  in  the  power  of  a  judge 
by  his  verdict  ex  cathedra  to  make  a  man  an  owner.  But 
if  a  person,  by  the  vindicatio,  sought  to  recover  property  of 
which  he  was  in  point  of  fact  not  the  owner,  and  if  the  judge, 
after  causae  cognitio,  pronounced  him  to  be  the  dominus, 
then  he  was  said  to  acquire  the  ownershij)  "  per  adjudicati- 
onem."  The  maxim  that  embodies  this  doctrine  is  the  fol- 
lowing :  "  Res  judicata  inter  partes  jus  facit."  Not,  it  is  to 
be  observed,  "  inter  omnes,"  but  "  inter  partes."  Gaius, 
though  not  touching  on  this  mode  of  acquisition,  directs  the 
attention  of  the  student  to  the  different  modes  of  acquiring 
property  by  Accession.  This  was  deemed  a  subject  of  great 
importance  with  the  Romans,  and  the  principles  established 
in  Roman  law  have  still  an  important  practical  bearing. 

An  accession  was  said  to  take  place  when  a  thing  belong- 
ing to  one  person  came  into  physical  coherence  with  the 
property  of  another,  in  such  a  manner  that  by  their  union 
one  independent  thing  was  formed  ;  in  which  case  the  owner 
of  the  principal  thing  became  the  owner  of  the  new 
thing  which  had  come  into  existence.  The  "  res  principa- 
lis "  was  said  to  attract  to  it  the  "  res  accessoria,"  or,  as 
Ulpianus  expresses  it,  "  Accessio  cedit  principali."  1.  19.  sec. 
13.  Dig.  de  auro  (34.  2).     Thus,  the  Romans  said,    "  ^di- 
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ficium  cedit  solo,"  that  is  to  say,  the  owner  of  the  land  be- 
came the  owner  of  all  the  buildings  reared  upon  it.     It 
mattered  not  who  had  erected  the  building,  nor  whether  it 
were  a  mansion  or  a  hut;  it  was  just  the  same  to  the  owner  of 
the  land  ;  "  Quia  semper  ffidificia  cedit  solo : "  or  as  it  was  ex- 
pressed in  other  words,    "^dificia   sequitur  solum."      Nor 
was   it    of    consequence  whether    the  act  had  been  done 
fortuita  causa  or  intentionally,  the  owner  of  the  land  was 
entitled  to  all  that  might  be  erected  upon  it.     It  was,  as 
must  be  obvious,  of  great  importance  to  determine  which 
was  the  principal  thing  and  which  was  the  accession  ;  and 
this    decision    was    not    unattended    with    difficulty.      No 
greater  mistake  could  be  made  than  for  any  one  to  suppose 
that    this   could   be    decided   by    ascertaining   simply  the 
money  value  of  the  things.     The  principal  thing  in  every 
case  was  that  which  was  regarded  as  the  necessary  condi- 
tion for  the  existence  of  the  other.     The  thing  imposing,  as 
it  were,  conditions  upon  the  other  thing,  was  held  to  be  the 
principal  thing  ;  whilst  the  thing  conditioned,  or  submitting 
to  the  condition,  was  held  to  be  the  accessory  thing.     For 
example,  a  house  cannot  exist  apart  from  the  land  on  which 
it  stands.     Thus,  the  value  of  the  house  made  no  difference. 
It  might  have  been  a  palace,  and  a  thousand  times  more 
valuable  than  the  site  of  land  on  which  it  was  built.  Again, 
when  two  things  v/ere  combined  or  united,  and  but  one  of 
them  was  serviceable,  then  the  thing  which  was  serviceable 
was  held  to  be  without  doubt  the  principal  thing.    It  was  the 
thing  which  was  serviceable  and  which  realized,  so  to  speak, 
the  aim  of  the  other.     The  blade  of  the  sword,  for  instance, 
is  the  principal  thing,  although  the  hilt  may  be  of  gold, 
and  sparkle  with  richest  jewels.     Again,  where  the  union 
was  of  such  a  nature  that  a  severance  could  not  be  made 
without  the  destruction  of  the  substance,  then  the  acquisi- 
tion Avas  regarded  as  made  in  perpetunm.     But  when  the 
adjunctio  was  of  such  a  nature  that  the  accessory  thing  might 
be   separated   without   the   destruction   of  the    substance, 
ownership    was    acquired,    and    the    owner   of  the  acces- 
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sory  thing  might  employ  the  "  actio  ad  exhiheiidum,"  by 
which  means  he  woukl  secure  the  separation  of  the  thing 
he  had  previously  owned,  and  afterwards  by  the  "  rei  vindica- 
tio,"  he  could  obtain  possession  of  his  property.  There 
are  three  principal  classes  of  accession :  1.  Immove- 
ables with  Immoveables  ;  2.  Moveables  with  Immoveables  ; 
3.  Moveables  with  Moveables. 

First,  we  will  take  the  case  of  Immoveables  with  Im- 
moveables. Under  this  head  four  species  may  be  mentioned, 
namely,  alluvio,  avulsio,  alveus  derelictus,  and  insula  nata. 
Of  these  four,  alluvio  was  the  most  simple.  It  was  applied  to 
the  sediment  deposited  by  a  stream  flowing  along  the  margin 
of  a  man's  land,  which  by  deposition  gave  rise  to  so 
slow  an  increase  that  it  was  impercej)tible  to  the  senses  ;  such 
increase  the  owner  of  the  land  was  entitled  to  claim  as  his 
property.  The  reverse,  however,  was  the  case  in  avulsio  ; 
for  when  by  the  force  of  the  stream  {vi  fluminis)  the  land 
of  one  person  was  separated,  and  attached  itself  to  the 
land  of  another  person,  there  did  not  arise  an  immediate 
acquisition.  The  detached  land  still  continued  the  property 
of  the  owner  of  the  soil  from  which  it  was  driven.  But  so 
soon  as  the  mass  of  land  that  had  been  floated  off"  coalesced 
with  the  land  of  another  owner,  and  grew  to  it  so  firmly 
that  it  became  an  organic  whole,  from  that  moment  it 
became  the  property  of  the  person  to  whose  land  it  had 
become  closely  and  permanently  attached.  Thus,  in  accord- 
ance with  this  principle,  when  plants  or  trees  took  root,  as 
it  was  expressed,  and  grew,  they  became  the  property  of  the 
owner  of  the  soil :  sees.  29,  31,  33  and  34,  Jus.  de  rer.  div. 
(2.  1.)  1.  16,  Dig.  de  adq.  rer.  dom.  (41.  3.)  Another  mode 
of  accession  was  by  means  of  what  was  denominated  alveus 
derelictus.  This  arose  when  a  river  forsook  its  bed,  and 
flowed  into  an  entirely  new  channel.  The  bed  in  which  the 
river  was  accustomed  to  flow,  as  already  observed,  was  a 
res  jjuMica,  but  w^hen  the  stream  had  permanently  forsaken 
its  channel  the  former  became  a  res  privata,  and  belonged 
to  the  proprietors  of  the  land  on  each  side.     The  owners 
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divided  it  "  pro  latitudine  fundi,"  not  "  pro  magnitudine," 
that  is  to  say,  according  to  the  length  of  tlie  shore  owned 
by  each.  "  Qui  prope  ripam  ejus  prasdia  jjossident,  pro 
niodo  scilicet  latitudinis  cuj usque  agri,  quaB  latitudo  prope 
ripam  sit."  ss.  18 — 21  Instit  de  rer.  div.  (2.  1.)  Thus,  the 
owner  of  a  small  tract  of  land  might  take  much  more  than 
the  owner  of  a  larger  tract,  if  he  owned  more  on  the  margin 
or  river  line  of  the  original  stream.  But  this  mode  of 
ownership  could  never  arise  as  the  result  of  a  temj)orary 
flood  ;  for  in  order  to  constitute  an  alveus  clerelictu<i  the 
stream  must  have  permanently  forsaken  its  bed  and  formed 
an  entirely  new  one. 

We  have  yet  to  speak  of  what  the  civilians  denominate 
insula  nata.  It  is  much  the  same,  as  will  be  observed  on 
consideration,  whether  the  water  forsakes  its  bed  or  the  bed, 
forsaking  the  water,  rises  above  the  stream,  and  so  forms 
new  land.  As  soon  as  the  bed  of  a  river  rises  to  the  sur- 
face, either  by  slow  accretion  or  by  some  force  which  elevates 
it  to  the  surface,  the  same  principle  applies  as  that  which 
determines  the  ownership  of  an  alveus  derelictus.  The 
adjoining  owners  become  possessors  of  the  island.  It  is, 
however,  only  those  islands  which  are  formed  by  the  rising 
of  the  bed  of  the  river  that  can  thus  be  owned.  A  piece  of 
land  may  be  cut  off  from  the  main  land  by  the  action  of  the 
current  working  round  it,  so  isolating  it,  and  in  this  manner 
forming  an  island  ;  but  this  was  not  what  was  under- 
stood by  an  insula  nata.  Nor  did  the  principle  apply  to 
floating  islands,  but  simply  and  strictly  to  what  were  de- 
nominated insula  nata.  To  determine  the  amount  that  the 
adjoining  owners  should  take,  we  must  suppose  an  imaginary 
line  to  be  drawn  through  the  middle  of  the  stream,  and  the 
portion  which  falls  on  one  side  would  be  assigned  to  the  owner 
of  the  adjacent  land  on  that  side,  while  the  portion  falling 
on  ^the  other  side  of  the  line  went  to  the  owners  of 
the  land  on  that  bank.  Thus  one  party  with  an  equal 
river  line  mio-ht  take  a  larger  share  than  another.  "In- 
8ula,  quae  in  mari  nata  est,  quod  raro  accidit,  occupantis  fit ; 
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nullius  enim  esse  creclitur.  At  in  fluraine  nata  quod  frequen- 
ter accidit,  si  quidem  raediam  partem  tluminis  teneat,  com- 
munis est  eorum  qui  ab  utraque  parte  fluminis  prope  ripam 
prajdia  possident,  pro  modo  latitudinis  cujusque  fundi,  quae 
latitude  prope  ripam  sit.  Quod  si  alteri  parti  proximior 
sit,  eorum  est  tantum,  qui  ab  ea  parte  prope  ripam  pra3dia 
possident."     Jus.  ii.  1.  22. 

The  second  head  of  our  classification  is  that  of  Moveables 
to  Immoveables.  There  are  three  species  to  be  mentioned 
under  this  division  :  inoidijicatio,  satio,  and  plantatio.  As 
far  as  regards  ina?dificatio,  it  has  been  already  observed  that 
the  rule  of  the  Roman  law  was  "  ^Edificium  semper  solo 
cedit."  The  owner  of  the  land  became  at  once  legally  the 
owner  of  the  buildings  reared  upon  it.  The  materials  with 
which  the  house  was  built  might  have  belonged  to  a  third 
party,  or  to  the  builder,  but  when  compacted  and  reared 
into  a  structure  on  another  man's  land,  the  proprietorship 
was  transferred  to  the  owner  of  the  land.  Whether  the 
builder  or  the  owner  of  the  materials  had  a  right  to  com- 
pensation on  the  ground  of  an  obligation,  was  quite  another 
matter.  "  Cum  in  suo  solo  aliquis  aliena  materia  aedifica- 
verit,  ipse  dominus  esse  intelligitur  ajdificii,  quia  orane, 
quod  inffidificatur,  solo  cedit.'"  Inst.  lib.  cit.  Plantatio 
was  a  term  applied  to  those  things  which  were  planted  in 
land  belonging  to  another  person.  The  owner  of  the  land 
was  held  to  be  the  legal  owner  of  that  which  any  one  planted 
in  it.  If  a  man  had  once  planted,  and  came  afterwards  and 
rooted  the  thing  out  and  carried  it  away,  he  was  regarded 
as  guilty  offurtum  or  theft.  Even  if  the  thing  planted  had 
been  stolen,  it  could  not  be  removed,  for  it  belonged  to  the 
owner  of  the  land  in  which  it  was  placed.  Plantatio, 
however,  does  not  mature  the  moment  the  sapling  is  j)laced 
in  the  ground.  But  it  is  perfected  from  the  veiy  moment 
that  the  plant  has  taken  root.  Satio  was  another  mode  of 
making  an  acquisition,  and  it  was  applied  to  every  kind  of 
seed.  The  very  moment,  however  the  seed  was  shed  into 
the  earth  it  became  the  property  of  the  owner  of  the   land. 
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Under  the  term  "  seed"  was  included  not  only  seed  in  the 
common  acceptation  of  the  word,  as  wheat,  clover,  and  the 
smaller  kinds  of  grainj  hut  also  heans  and  peas. 

The  third  class  to  be  mentioned  is  that  of  the  accession 
of  Moveable  things  to  Moveables.  Of  these  may  be  men- 
tioned jnctura,  scriptura  and  adjunctio.  Pictiira  and  scrip- 
tura  were  treated  by  the  Roman  jurists  as  almost  identical 
things,  and  the  rule  of  law  which  regulated  them  was  the 
following :  "  Pictura  et  scriptura  semper  cedunt  tabulge." 
In  reciting  the  law  upon  this  subject,  Justinian  says, 
"  Litterte  quoque  licet  aura3  sint,  perinde  chartis  membra- 
nisqne  cedunt."  Ins.  lib.  cit.  The  reason  of  this  was  that 
the  tabula  was  considered  as  the  principal  thing,  for  it  was 
said  that  neither  a  picture  nor  a  manuscript  could  exist 
without  the  tabula  upon  which  it  was  painted  or  the  parch- 
ment upon  which  it  was  written.  This  rule  was  modified 
by  Justinian,  as  he  held  it  to  be  ridiculous  that  a  picture, 
perhaps  equal  to  one  painted  by  Apelles,  should  be  an  ac- 
cessory to  the  board  upon  which  it  was  painted.  Hence,  in 
this  case,  which  was  exceptional,  the  picture  came  to  be 
treated  as  the  principal  thing,  but  the  painter  was  bound  to 
recompense  the  owner  of  the  tablet  on  which  he  had  painted. 
"  Si  quis  in  aliena  tabula  pinxerit,  quidara  putant,  tabulam 
pictures  cedere,  aliis  videtur  pictura,  qualiscunque  sit  tabulae 
cedere.  Ridiculum  est  enim,  picturam  Apellis  vel  Parr- 
hasi  in  accessionem  villissimae  tabular  cedere."  Jus.  lib.  cit. 
Adjunctio  took  place  Avhen  two  moveable  things  belonging 
to  two  different  owners  became  united  into  one  thing.  The 
owner  of  the  one  which  previous  to  the  union  was  regarded  as 
manifestly  the  principal  thing,  became  ipso  jure  the  owner  of 
the  new  thing,  no  matter  by  whom  the  adjunctio  was  made. 
If  the  adjunctio  originated  with  the  owner  of  the  acces- 
sory thing,  he  would  lose  the  ownership  in  his  property. 
There  were  two  kinds  of  adjunctio,  "adplunibatio"  and  "  ad- 
ferruminatio."  The  former  term  was  ap[)lied  when  two 
metals  were  soldered  or  brazed  together.  This  gave  rise 
only  to  a  transitive  ownership,  for  when   the  parts  were 
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separated,  the  owner  who  had  been  deprived  could  vindicate 
his  property.  The  unsoklering,  for  instance,  created  a  res 
integra,  and  in  this  Avay  a  man's  right  might  revive.  The 
same  principle  applied  to  things  woven  or  sewn  together. 
But  when  two  metals  were  melted  and  flowed  together,  so 
as  to  make  one  mass — as  when  tin  and  lead  were  molten  toge- 
ther to  make  solder — then  adferruminatio  took  place,  and 
such  a  commixture  gave  rise  to  a  perpetual  ownership,  for 
the  owner  of  the  principal  thing  took  the  whole.  1.  16.  Dig. 
de  acq.  rer.  dom.  (41,  1.)  1.  23.  sees.  5.  6.  Dig.  de  rei.  vind. 
(6.  1.)  1.  5.  p.  s.  1.  Dig.  ead.  1.  31.  s.  1.  Dig.  tit.  cit.  (41.  1.) 
Scheurl's  Instit.  pp.  169,  170,  171  ;  Marezoll's  Instit.  s.  96^ 


73.  Praeterea  id  quod  in  solo  nos- 
tro  ab  aliquo  sedificatum  est,  quam- 
vis  ille  suo  nomine  sodificaverit,  jure 
naturali  nostrum  fit,  quia  superficies 
Bolo  cedit. 


73.  Moreover,  that  which  any  per- 
son has  built  on  our  land,  even 
though  he  have  built  it  for  himself, 
becomes  oar  property  by  natural 
law,  because  that  which  is  added  to 
the  surface  attaches  to  the  land. 


Just.  ii.  1.  30. 


74.  Multoque  magis  id  accidit  et 
in  planta  quam  quis  in  solo  nostro 
posueiit,  si  modo  radicibus  terram 
complexa  fuerit. 


74.  For  a  stronger  reason  this  is 
the  case  as  regards  any  plant  which 
a  person  has  placed  on  oar  land,  if 
so  be  that  it  has  taken  root. 


/ 


75.  Idem  contingit  et  in  /rumento 
quod  in  solo  nostro  ab  aliquo  satum 
fuerit. 


75.  The  same  happens  also  in  the 
case  of  grain  which  any  one  has  sown 
in  our  land. 


76.  Sed  si  ab  eo  petamus  fructum 
(j)  vel  a3dificium,  et  inpensas  in  redifi- 
cium  vel  in  seminaria  vel  in  semen- 
tern  factas  ei  solvere  nolimus,  potent 
nos  per  exceptionem  doli  repellere  ; 
utique  si  bonas  fidei  possessor  fuerit. 


7G.  Bat  if  we  claim  from  him  the 
fruit,  or  the  building,  and  are  unwil- 
ling to  pay  the  expenses  incurred  in 
building,  or  planting  or  sowing,  he 
will  be  able  to  resist  our  claim  by  the 
exceptio  doli,  at  all  events  if  ho  haa 
been  a  bona  fide  possessor. 


Just.  ii.  1.  31  et  32. 

(j)  Sed  si  ab  eo  petamus  fructum.  Huschke  says  that,  as 
the  introduction  of  this  extract  is  worded,  one  might  quote 
it  as  an  argument  that  although  the  bona  fide  possessor 
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became  owner  of  the  fruits,  the  owner  of  the  land  could 
vindicate  the  fruits  arising  from  it;  indeed,  one  might  from 
this  reading  maintain  the  erroneous  doctrine  that  the  bona 
fide  possessor  had  no  right  of  property  in  the  "  fructus 
separati,"  but  acquired  only  a  bona  fide  possession.  Fruc- 
tum,  he  thinks,  is  manifestly  a  wrong  reading  for  "  fundum." 
Gains  has  said,  in  sec.  73,  that  what  any  person  has  built 
upon  our  land  becomes  our  property  by  natural  right,  and 
in  sec.  74  that  still  much  more  the  same  holds  good  of  a 
plant  which  becomes  rooted  in  our  land;  in  sec.  75  he  speaks 
in  relation  to  the  grain  that  is  sown  upon  it.  He  now  adds 
the  restriction  that  nevertheless  the  bona  fide  possessor  of 
the  principal  thing  in  both  cases — of  the  growing  plants  in 
a  field,  and  of  the  building  erected  in  a  town — on  account 
of  the  expense  incurred  on  the  building  (sec.  73),  the  orchard 
(sec.  74),  or  the  sowing  (sec.  75),  can,  by  the  "doli  exceptio," 
rebut  the  vindicating  owner,  who  will  not  reimburse  him. 

Gains  presents  herein  the  first  place  the  two  principal 
cases,  because  he  has  already,  in  citing  the  secona  instance, 
said  of  them  "  multoque  magis  id  accidit."  What  then 
could  he  in  this  place  present  as  the  principal  thing  pos- 
sessed and  vindicated  ?  If  we  regard  connection  of  ideas, 
land  in  the  country  or  houses  in  the  town  would  be  men- 
tioned. These  two  also  stand  elsewhere  (for  example  in 
Gains  ii.  42.  iv.  17.  149.  150.  160)  always  in  collocation, 
and  what  is  of  most  importance,  also  in  the  paral- 
lel passages  to  be  found  (1.  7.  s.  12.  13.  1.  9.  pr.  Dig.  de 
acquir.  rer.  dom.  (41.  1).  s.  32.  J.  de  rer.  divis.  (2.  1.)  In 
some  instances  eedificium  and  fundus  are  denominated  as 
the  principal  things  to  be  possessed  and  vindicated.  Com- 
pare also  Epit.  ii.  1.  s.  6,  where  both  are  comprised  in  the 
expression  terra  and  res  facta. 

77.  Eadem  ratione  prohatum  est,  77.  It  is  acknowledged,  in   aocor- 

quod   in   cTiartulis  sive    membranis  dance  with  the  same  principle,  that 

meis   aliquis  scripserit,   licet   aureis  if  any  one   has  written  on  my  paper 

litteris,    nieum    esse,    quia    litterac  or    pai'chment,    even    with    golden 

c?iartulis    sive     membranis    codunt.  letters,    it    continues    to    bo    mine. 
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Ifcaque  si  ego  eos  libros  easquo  mem- 
braiias  petam,  nee  inpensam  scriptu- 
rto  solvam  per  osceptiouem  doli  mali 
eummoveri  potoro. 


because  the  letters  arc  an  accession 
to  the  paper  or  parchment.  There- 
fore if  I  claim  those  books  and  these 
parchments,  but  am  unwilling  to  pay 
the  expense  of  tho  writing  thereon, 
my  claim  may  be  resisted  by  means 
of  the  exce'ptio  doli  mali. 


Just.  ii.  1.  33 


78.  Sed  si  in  tabula  mea  aliquis 
pinxerit  velut  unaginem,  contra  pro- 
batur:  magis  enim  dicitur  tabulam 
picturaa  cedere.  Cujus  diversitatis 
vix  idonea  ratio  redditur.  Certe 
Becnndum  banc  regulam  si  me  possi- 
dente  petas  imaginem  tuam  esse,  nee 
solvas  pretium  tabulcs,  poteris  per 
esccptionem  doli  mali  summoveri. 
At  si  tu  possideas,  consequens  est,  ut 
utilis  mihi  actio  adversum  te  dari 
debeat :  quo  casu  nisi  solvam  impen- 
sam  pictura3,  poteris  me  per  exceiJ- 
tionem  doli  mali  repel  lore,  utique  si 
bona  fide  possessor  fueris.  lUud 
palam  est,  quod  sive  tu  subripuisses 
tabulam  sive  alius,  conpetit  mihi 
furti  actio,  (k) 


78.  But  if  any  one  has  painted  on 
my  tablet,  for  example  a  picture,  the 
opposite  princii:)le  is  recognised,  for 
in  this  case  the  tablet  accedes  to  tho 
picture ;  a  distinction  for  which 
scarcely  a  satisfactory  reason  can  be 
given.  According  to  this  rule,  if  you 
claim  as  yours  a  picture  whicli  I 
possess,  and  refuse  to  pay  the  price 
of  the  tablet,  you  can  be  resisted  by 
means  of  the  doli  mali  cxceptio.  But 
if  you  are  the  possessor  the  re- 
sult is  that  an  actio  utilis  should 
be  granted  me  against  you,  and  in 
this  case,  unless  I  pay  the  cost  of  the 
picture,  you  can  resist  my  claim  by 
means  of  the  exceptio  doli  mali,  at 
least  if  you  are  a  bona  fide  possessor. 
It  is  clear  that  if  you  or  another 
have  stolen  the  tablet,  I  have  against 
you  an  action  for  theft  {actio  furti). 

Just.  ii.  1.  34. 

(k)  The  general  consideration  of  exceptions  must  be  re- 
served for  the  fourth  book  of  these  commentaries,  in  which 
Gains  treats  fully  of  the  Actio.  See,  however,  sec.  iv.  115  et 
seq.  An  exception  was  a  plea  brought  forward  by  the 
defendant  in  an  action  alleging  some  special  matter  of  fact, 
the  effect  of  which  was  either  partly  or  entirely  to  rel)ut  the 
suit  of  the  plaintiff.  Thus  Ulpianus  says,  "  Exceptio  dicta 
est  quasi  qua;dam  exclusio,  qua3  inter  oppon  i  actioni  cujus- 
que  rei  solet  ad  excludendum  id,  quod  in  intentionem  con- 
demnationemve  deductum  est."  1.2.  pr.  Dig.de  excep.(44.1.) 
Paulus  says,  "  Exceptio  est  conditio,  quas  modo  eximit  reum 
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damnatione,  modo  minuit  damnationem."  1.  22.  pr.  Dig. 
tit.  cit.  Gains  himself  explains  the  "  exceptio  doli  mali," 
when  he  states  that  a  man  may  be  liable  jure  civile 
under  a  stipulation,  but  that  it  may  be  iniquum  to  hold  him 
to  his  contract ;  and  that  in  such  a  case  the  court  would  give 
relief.  He  says,  "  Sed  quia  iniquum  est  te  eo  nomine  con- 
demnari  placet  per  exceptionem  doli  mali  te  defendi  debere." 
lib.  iv.  s.  116.  The  exceptio  proceeded  from  the  defendant, 
but  was  inserted  in  the  formula,  and  ran  thus :  "  Si  in  ea  re 
nihil  dolo  malo  Auli  Agerii  factum  sit  neque  fiat,"  Excep- 
tions were  applicable  both  to  civil  and  prsetorian  actions,  and, 
as  might  be  inferred,  had  their  origin  both  in  the  civil  and 
praetorian  law.  See  Keller's  Civ.  Proc.  p.  134  et  seq.  Gai. 
ii.  84,  149,  198;  iii.  168,  179;  iv.  110,  117,  119.  Vat.  Frag. 
94.     Coll.  Leg.  16.  3. 


79.  In  aliia  quoque  speciebus 
naturalis  ratio  requiritur  :  proinde 
si  ex  uvis  aut  olivis  aut  spicis  meis 
viuum  aut  oleum  aut  frumentum 
fecerisj  quaeritur  utrum  meum  sit  id 
vinum  aut  oleum  aut  frumentum,  an 
tuum.  Item  si  ex  auro  aut  argento 
meo  vas  aliquod  feceris,  aut  ex  meis 
tabulis  navem  aut  armarium  aut  snb- 
sellium  fabricaveris ;  item  si  ex  lana 
mea  vestimentum  feceris,  vel  si  ex 
vino  et  melle  meo  mulsum  feceris, 
sive  ex  medicamentis  meis  emplas- 
trum  aut  collyrium  feceris:  quoeritur 
utrum  tmun  sit  id  quod  ex  tneo  ejfece- 
ris,  an  meum.  Quidem  materiam 
et  substantiam  spectandam  esse  pu- 
tant,  id  est,  ut  cujus  materia  sit, 
illius  et  res  qua3  facta  sit  videatur 
esse;  idque  maxime  placuit  Sabino 
et  Cassio.  Alii  vcro  ejus  rem  esse 
putant  qui  focerit;  idque  maxime 
divcrsae  scholoe  (I)  anctoribus  visum 
est:  sed  eum  quoque  cujus  materia  et 
Bahstantia  fncrit,  furti  adversns  eum 
qui  subripuerit  habere  actionem  ;  ncc 


79.  Also  in  other  individual  cases, 
recourse  is  had  to  the  principle  of 
natural  rights;  thus  if  you  have 
obtained  wine,  oil,  or  grain,  from 
my  grapes,  or  olives,  or  ears  of  corn, 
the  question  arises,  is  the  com,  or 
olives,  or  grain,  my  property  or 
yours;  again  if  you  have  made  a 
vessel  out  of  my  gold  or  silver,  or 
have  constructed  a  ship,  or  a  chest, 
or  a  bench  from  my  planks,  or  if  you 
have  made  clothes  out  of  my  wool, 
or  mead  out  of  my  wine  and  honey, 
or  a  plaster  or  salve  from  my  drugs, 
the  question  arises  is  the  article 
made  out  of  my  materials,  your 
property  or  mine.  Some  are  of 
opinion  that  the  material  and  sub- 
stance are  to  be  regarded,  that  is  to 
say,  that  the  thing  fabricated  is  the 
property  of  the  person  who  owns  the 
material  of  which  it  is  composed : 
this  was  the  opinion  of  Sabinus  and 
Cassius.  Still  others  think  that  it 
should  be  the  property  of  the  party 
who  has  made  it,  and   this   is   the 
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minus  ad  versus  eundem  condictionem 
ei  competere,  quia  extinctae  res, 
licet  vindicari  nou  possint  condici 
tamen  furibus  et  quibusdam  aliis 
possessoribus  possunt.  (m) 


Just. 


opinion  generally  with  the  writers  of 
the  opposite  school.  But  the  owner 
of  the  material  and  substance  has 
the  actio  furti  against  him  who  has 
stolen  it,  and  he  can  also  prosecute 
the  same  person  by  the  conclicio, 
because  things  which  have  been  de- 
stroyed, though  they  do  not  admit  of 
vindication,  can  yet  be  claimed  again 
by  the  condictio  against  robbers,  and 
certain  other  possessors. 

1.  25. 


(/)  For  remarks  on  the  diversce  scliolce  see  the  introduc- 
tion to  this  work,  p.  11,  and  Ins.  Rom.  Law,  s.  xiv.  p.  90 
et  seq. 

(tk)  Gains  iv.  s.  5  states  the  difference  between  the  two 
great  divisions  of  the  actio  into  vindicationes  and  condictiones. 
"  Appellantur  autera  in  rem  quidem  actiones  Vindicationes 
in  personam  Yero  Sictiones,  quibus  dari  fierive  oportere  in- 
tendimus  Condictiones."  The  distinction  between  vindica- 
tiones and  condictiones  was  an  essential  one,  and  was  not 
affected  by  the  change  in  the  form  of  procedure  from  the 
Le^is  Actiones  to  the  Formulfe.  See  Art.  in  Diet.  Gr.  and 
Rom,  Ant.  on  "  Actio"  and  "  Vindicatio,"  and  notes  on  this 
subject  in  the  Fourth  Book. 


De  pupillis  an  aliquid  a  se  alien- 
aee  possunt. 
80.  Nunc  admonendi  sumus  neque 
feminam  neque  pupillum  sine  tutoria 
auctoritate  rem  mancipi  alien  are 
posse;  nee  mancipi  vero  feminam 
quidem  posse,  pupillum  non  posse,  (ii) 


Concerning  pupils,  whetheii  they 
can  alienate  anything. 
80.  We  must  now  be  reminded, 
that  no  woman  or  pupil  can  alienate 
a  res  mancipi  without  the  authority 
of  a  tutor.  A  woman  can  indeed 
alienate  a  res  nee  ma/ncipi.  But  a 
ward  cannot. 


Just.  ii.  8.  2. 


(n)  Although  proprietor,  a  pupil  had  no  power  to  alienate 
his  property,  neither  res  mancipi  nor  res  nee  mancipi.  A 
woman  under  the  tutela  coukl  give  a  title  to  res  nee  mancipi 
but  not  to    res  mancipi.     When  the  proBtor  had  made  a 


286  COM.-I.  SEC.  LXXXI. 

decree  respecting  the  possession  of  disputed  goods  until  the 
right  of  property  were  decided,  it  is  obvious  that  the  person 
under  such  an  interdict  had  no  power  to  convey.  Nor 
could  an  insane  person,  not  to  say  a  raving  maniac,  convey, 
except  in  a  lucid  interval.  The  prodigal  also  being  denied 
the  administration  of  his  own  affairs,  could  have  no  power 
of  alienation.  "  Lege  duodecim  tabularum  prodigo  inter- 
dicitur  bonorum  suorum  administratio."  Again,  "  Curatio 
autem  ejus,  cui  bonis  interdicitur."  1.  1.  pr.  s.  1.  Dig.  de 
cur.  fur.  (27.  10.)  Domenget,  p.  172.  For  the  various 
degrees  of  unsound  mind,  see  Cic.  Tuscul.  lib.  iii.  c.  5. 


81.  Ideoque  si  quando  mulier  mu-  81.  If    therefore    at    any  time    a 

tuam  pecuniam   alicui   sine  tutoria  woman  parts  with  money  as  a  loan, 

auctoritate  dederit,  quia  facit  earn  without  the  authority  of  the  tutor, 

accipientis,  cum  scilicet  ea  (o)  pecu-  she  contracts  an  obligation,  because 

nia  res  nee  mancipi  sit,  contrahit  obli-  she  transfers    the  property    of  the 

gationem.  money  to  him  who  receives  it,  since 

money  is  a  res  nee  mamei'pi. 


(o)  Huschke  says  that  "  ea"  cannot  be  right;  tha  it 
would  refer  to  "  mutua  pecunia,"  and  would  give  the  erro- 
neous meaning  that  the  "  mutua  pecunia"  were  res  nee 
mancipi.  He  thinks  that  the  doubtful  marks  were  proba- 
bly "  et,"  which  he  considers  arose  from  a  mistake  in  the 
doubling  of  the  last  letters  of  scilicet.  Also,  that  money, 
which  Gains  had  not  mentioned  in  ii.  20,  is  res  nee  man- 
cipi, is  but  a  feeble  statement  for  him  to  make.  In  a  simi- 
lar manner,  in  the  following  paragraph,  "  quia  cam  pecu- 
niam non  fecit  accipientis"  should  not  have  stood,  as  Lach- 
mann  had  conjectured,  for  the  completion  of  the  lines,  but 
"  quia  s,  t.  a.  (sine  tutoris  auctoritate)  pecuniam,  etc." 
Compare  ii.  83,  fin.,  where  the  words  "  sine  t.  a."  stand  in  a 
general  proposition. 


82.  At  si    pupillus    idem   fecerit,  82.  But  if  a  pupil  does  the  same, 

quia  earn  pecuniam  non  facit  accipi-       he  contracts  no  obligation,  because 
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entis,  nnUam  contrahit  obligationem. 
Undo  pupillua  vindicare  quittem 
nummos  suos  potest,  sicubi  extent, 
id  est  intendere  siws  ex  jure  Quiri- 
tium  esse  :  mala  fide  consumtos  vera 
ah  eodem  repetere  potest  quasi  possi- 
deret.  Unde  de  pupillo  quidem 
qusBritur,  an  nummos  quoque  quo* 
mutuos  dedit,  ab  eo  qui  accepit  bona 
fide  altenafos  pctere  possit,  quoniam 
is  scilicet  accipientis  eos  nummos 
facere  videtur. 


he  does  not  make  the  money  tho 
property  of  him  who  receives  it,  and 
therefore  the  pupil  can  claim  by 
vindication  his  money,  as  long  as  it 
is  in  existence,  that  is  to  say,  he  can 
sue  for  it  ex  jure  Quiritium ;  but  if  it 
has  been  expended  mala  fide,  he  can 
reclaim  it  just  as  if  it  still  remained 
in  possession.  On  this  account,  with 
respect  to  a  ward,  it  is  a  question 
whether  the  money  which  he  gives  as 
a  loan  can  be  reclaimed  from  the  per- 
son who  has  received  it  in  good  faith 
after  it  has  been  disposed  of;  since  he 
certainly  appears  to  have  legally 
transferred  the  money  to  the  receiver. 


83.  At  ex  contrario  res  tarn  man- 
dpi  quani  nee  mancipi  mulierifews  et 
pupillis  sine  tutoris  auctoritate  solvi 
possnnt,  quoniam  mcliorem  condici- 
onem  suam  facere  iis  etiam  sine 
tutoris  auctoritate  concessum  est. 


83.  But,  on  the  other  hand, 
women  and  jDupils  can  receive  in 
payment  without  the  authority  of 
their  tutor,  both  res  mancipi  and  res 
nee  mancipi,  because  it  is  permitted 
to  them  to  imi^rove  their  condition, 
without  the  authority  of  a  tutor. 


84.  Itaque  si  debitor  pecuniam 
pupillo  solvat,  facit  quidem  pecuniam 
pupilli,  sod  ipse  non  liberatur,  quia 
nullam  obligationem  pupillus  sine 
tutoris  auctoritate  dissolvere  potest, 
quia  nullius  rei  alienatio  ei  sine  tu- 
toris auctoritate  concessa  est.  Set 
tamen  si  ex  ea  pecunia  locupletior 
factus  sit,  et  adhuc  petat,  per  cxcep- 
tionem  doli  mali  summoveri  potest. 


84.  Therefore,  if  a  debtor  pay  a 
sum  to  a  pupil,  the  money  becomes 
the  property  of  the  pupil,  but  ho 
himself  is  not  freed  from  his  obliga- 
tion, because  a  pupil  cannot  dissolve 
an  obligation  without  the  authority 
of  his  tutor,  since  no  power  of  alien- 
ation, without  his  tutor's  authority, 
has  been  granted  him.  But  still,  if  he 
be  made  richer  by  means  of  this  sum, 
and  he  afterwards  claim  it,  he  will  be 
repelled  by  the  exceptio  doli  mali. 


85.  Mulieri  vero  etiam  sine  tutoris 
auctoritate  recte  solvi  potest:  nam 
qui  solvit,  liberatur  obligatione,  quia 
res  nee  mancipi,  ut  proxume  dixi- 
mus,  a  se  dimittere  mulier  et  sine 
tutoris  auctoritate  potest:  quam- 
quam  hoc  ita  est,  si  accipiat  pecu- 


85.  But,  on  the  other  hand,  a 
payment  may  be  legally  made  to  a 
woman  without  the  authority  of  her 
tutor  for  ho  who  pays  is  freed  from  his 
obligation,  since  the  woman,  as  wo 
have  just  said,  can  alienate  res  nee 
mancipi,   without  the    authority   of 
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niam :  at  si  non  accipiafc,  sed  habere 
Be  dicat,  et  per  acceptilationem  velit 
debitorem  sine  tutoris  auctoritate 
liberare,  non  potest,  (p) 


her  tutor ;  althoagh  this  is  to  bo  un- 
derstood when  slie  actually  receivea 
the  money.  If  however  she  have  not 
received  it,  but  says,  she  takes  it  as 
payment,  and  wishes  to  free  the 
debtor  without  the  authority  of  the 
tutor,  by  a  simple  acquittance,  (ac- 
ceptilatio)  she  cannot  do  this. 


Just.  ii.  8.  2. 

(p)  Acceptilatio  was  a  means  of  dissolving  an  obligation  by 
■mutual  interrogation,  the  creditor  acknowledging  that  he 
had  received  that  which  in  fact  he  had  not  received.  "  Ac- 
ceptilatio est  liberatio  per  mutuam  interrogationem,  qua 
utriusque  contingit  ab  eodem  nexu  liberatio."  1.  1.  Dig.  de 
accep.  (46.  4).  The  definition  just  quoted  is  from  Modesti- 
nus,  whose  language  is  regarded  as  most  exact  and  clear. 
Gaius,  in  iii.  169,  both  defines  and  explains  Acceptilatio,  he 
says,  "  Acceptilatio  est  imaginaria  solutio ;  quod  enini  ex 
verborum  obligatione  Titio  debetur,  id  si  velit  Titius  remit- 
tere,  poterit  sic  fieri,  ut  patiatur  haec  verba  debitorem  dicere 
quod  ego  tibi  promisi,  habesne  acceptum  ?  et  Titius  respon- 
deat :  habeo." 

The  fuller  consideration  of  -  acceptilatio  must  be  re- 
served till  we  treat  of  the  Roman  law  of  Obligations,  when 
it  will  be  viewed  in  connection  with  other  modes  of  solutio. 


86.  Adquiritur  autem  nobis  non 
solum  per  nosmet  ipsos,  sed  ctiam 
per  eos  quos  in  potestate  manu  man- 
cipiove  habemus  :  item  per  eos  ser- 
vos in  quibuB  usumfructum  habemus ; 
item  per  homines  liberos  et  servos 
alienos  quos  bona  fide  possidemus. 
De  quibus  singulis  diligenter  dispi- 
ciamus. 


86.  We  gain  possession  of  pro- 
perty, not  only  by  ourselves,  but 
also  by  those  whom  we  have  under 
our  power  (j>otestas),  in  ma/num,  or  in 
mancipium,  also  by  those  slaves,  of 
whom  wo  have  the  usufruct:  and 
by  those  freemen  and  slaves  belong- 
ing to  others  whom  we  possess  in 
good  faith.  Let  us  examine  care- 
fully these  dififerent  matters. 


Just.  ii.  9.  pr. 
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87.  Igitur  quod  liberi  nostri  quoa 
in  potestate  habemus,  item  quod 
servi  nostri  mancipio  accipiunt,  vel 
ex  traditione  nanciscuutur,  sive  quid 
stipulentur,  vel  ex  aliqualibefc  causa 
adquirunt,  id  nobis  adquiritur  :  ipse 
enim  qui  in  potestate  nostra  est  nihil 
snum  habere  potest,  et  ideo  si  lieres 
iusti tutus  sit,  nisi  nostro  jussu,  here- 
ditatem  adire  non  potest,  et  si  juben- 
tibus  nobis  adierit,  hereditatera  nobis 
adquirit  proinde  atque  si  nos  ipsi 
heredes  instituti  essemus.  Et  con- 
venienter  scilicet  legatum  per  eos 
nobis  adquiritur.  (q;) 


87.  Thus,  that  which  is  held  by  our 
children  whom  we  have  in  our  potes- 
tas,  also  what  our  slaves  receive  by 
mancipation  or  by  tradition,  and  that 
which  they  gain  by  stipulation,  or 
acquire  in  any  other  way,  is  ac- 
quired for  us ;  for  he  who  is  under 
our  potestas  can  have  nothing  as  his 
own ;  and  therefore,  if  he  be  in- 
stituted heir,  he  cannot  enter  upon 
the  hereditas  except  by  our  order, 
and  if  he  has  entered  by  our  permis- 
sion, he  acquires  the  estate  for  us, 
just  as  if  we  ourselves  had  been  in- 
stituted heirs.  And  thus  by  their 
means  a  legacy  is  in  like  manner  ac- 
quired for  our  use. 


Just.  ii.  9.  3 

(q)  The  property  acquired  by  a  slave  was  for  the  benefit  of 
his  owner,  with  the  exception  of  the  inheritance,  which 
went  to  the  master  only  when  a  slave  had  taken  possession 
of  it  by  his  order.  If  a  slave  were  instituted  heir  he  was 
obliged,  when  commanded  by  his  owner,  to  enter  upon  an 
inheritance.  Jus.  ii.  sec.  3.  Although  the  text  says  that  all 
that  which  was  acquired  by  a  slave  or  a  son  ex  qualihet 
causa,  belonged  to  the  dominus,  or  to  the  pater  familias,  it 
must  be  remembered  that  the  way  in  which  persons  under 
the  potestas  could  acquire  was  limited,  as  they  had  not 
the  jus  vindicandi,  and  hence  could  not  acquire  in  jure 
cessio.     See  ii.  sec.  90.  and  Domenget  in  loco. 


88.  Dum  tamen  sciamus,  si  alterius 
in  bonis  sit  servus,  alterius  ex  jure 
Quiritium,  ex  omnibus  causis  ei  soli 
per  eum  adquiri  cujus  in  bonis  est. 


89.  Nom  solum  autem  propri^tas 
per  eos  quos  in  potestate  habemus 
adquiritur  nobis  sed  etiam  possessio  : 
cujus  enim  rei  possessionem  adepti 


88.  Moreover,  we  know  that  if  one 
person  holds  a  slave  in  bonis,  whilst 
another  owns  him  ex  jure  Quiritium, 
in  accordance  with  every  legal  prin- 
ciple only  the  owner  in  bonis  will 
acquire  through  the  slave. 

89.  But,  not  only  is  the  ownership 
acquired  for  us  by  those  whom  we 
have  under  our  power,  but  also  the 
possession.     For  of  whatever  things 
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%erint,  id  nos  poasidore  videmur. 
Unde  etiam  per  eos  usucapio  pro- 
cedifc.  (r) 

Just, 


they  have  obtained  possession  we 
seem  to  be  the  possessoi-a.  Hence  also 
usucapio  takes  effect  through  them. 

ii.  9.  3. 


(r)  For   the  distinction  between  ownership   (proprietas) 
and  possession  {possessio)  see  the  notes  on  sees.  ii.  40  and  49. 


90.  Per  eas  vero  personas  quas  in 
manu  mancipiove  habemus,  proprie- 
tas quidem  adquiritur  nobis  ex  om- 
nibus causi?,  sicut  per  eos  qui  in 
potestate  nostra  sunt :  an  autem 
possessio  adquiratur,  quaeri  solet,  quia 
ipsas  non  possidemus. 


90.  And  in  truth  through  those 
persons  who  are  in  our  mwnus,  or  in 
Tnancipium  to  us,  we  acquire  owner- 
ship under  all  circumstances,  just  as 
through  those  who  are  under  our  poies- 
tas,  but  whether  we  acquire  also  the 
possession,  is  commonly  doubted, 
because  we  do  not  possess  the  per- 
sons  themselves. 

91.  Concerning  those  slaves  in  whom 
we  have  only  the  usufruct,  it  has 
been  decided  that  whatever  they 
acquire  from  anything  belonging 
to  us,  or  by  their  own  labours 
is  acquired  for  us  ;  but  what  they 
acquire  fiom  sources  beyond  these 
belongs  to  their  legal  owner.  There- 
fore, if  a  slave  belonging  to  you  is 
appointed  heir,  or  if  a  legacy  is  given 
to  him,  it  ip  acquired  not  by  me,  but 
by  the  owner  of  the  slave. 

Just.  ii.  9.  4. 

(s)  Vel  ex  operis  suis.  The  terra  operse  is  applied  specially 
to  the  labour  and  service  of  slaves,  animals  and  persons  ma- 
numitted. See  Dig.  (7.  7.)  1.  1.  Dig.  de  oper.  lib.  (38.  1.) 
where  Paulus  says,  "  Operae  sunt  diurnum  officium."  Cod. 
(3.  3.)  Cod.  (6.  3.)  The  opercs  of  slaves,  freed-per- 
sons  and  animals  arose  from  the  right  of  the  possessor 
to  enjoy  every  use  and  advantage  from  the  service  which, 
according  to  their  particular  nature,  they  were  considered 
capable  of  yielding.  This  right  terminated  when  the  slave 
animal  died,  or  came  under  the  dominium  of  another  owner 
by  usucapio.     Mackcldey,  pp.  334,  335. 


91.  De  his  autem  servis  in  quibus 
tantum  usumfructum  habemus  ita 
placuit,  ut  quidquid  ex  re  nostra  vel 
ex  operis  suis  (s)  adquirunt,  id  nobis 
adquiratur;  quod  vero  extra  eas 
causas,  id  ad  dominum  proprietatis 
pertineat.  Itaque  si  iste  servus 
heres  institutus  sit  legatumve  quod 
ei  datum  fuerit,  non  mihi  sed  domi- 
no proprietatis  adquiritur. 
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92.  Idem  placet  de  eo  qui  a  nobis 
bona  fide  possidetur,  sive  liber  sit 
sive  alienus  servus.  Quod  enira 
placuit  de  usufructuario,  idem  pro- 
batur  etiam  de  bona  fide  possessore. 
Itaquo  quod  extra  Juas  istas  causas 
adquiritur,  id  vel  ad  ipsuna  pertinet, 
si  liber  est,  vel  ad  dominum,  si  servus 
sit. 


Just. 

93.  Sed  si  bonse  fidei  possessor 
usuceperit  servum,  quia  eo  modo 
dominus  fit,  ex  omni  causa  per  eum 
sibi  adquirere  potest :  usufructuarius 
vero  usucapere  non  potest,  primum 
quia  non  possidet,  sed  habet  jus 
utendi  et  frueudi ;  deinde  quia  scit 
alienum  servum  esse. 


92.  The  Rame  rule  holds  with  any 
one  whom  we  possess  in  good  faith, 
whether  he  be  a  freeman  or  the  slave 
of  another  person.  For  the  rule  which 
has  been  established  with  respect  to 
the  usufructuary  also  obtains  in  the 
case  of  the  possessor  in  good  faith. 
Therefore,  whatever  is  acquired  from 
other  sources  than  those  two,  belongs 
either  to  the  man  himself,  if  he  be  a 
freeman,  or  to  his  owner  if  he  be 
a  slave. 

:.  9.  4. 

93.  But  if  a  possessor  in  good  faith 
has  gained  his  right  to  a  slave  by 
usucapio,  since  he  becomes  the  ow- 
ner by  this  means,  he  can  acquire  for 
himself  through  the  slave  from  evevj 
source.  But  the  usufructuary  cannot 
acquire  by  usucapio,  first  because  he 
does  not  really  possess,  but  has  only 
the  jus  utendi  et  fruendi  ;  and 
secondly  because  he  knows  the  slave 
to  belong  to  another. 


Just.  ii.  9.  4. 


94.  De  illo  quseritur,  an  per  eum 
servum  in  quo  usumfructum  habe- 
mus  possidere  aliquam  rem  et  usu- 
capere possumus ;  quia  ipsum  non 
possidemus.  Per  eum  vero  quem 
bona  fide  possidemus  sine  dubio  et 
possidere  et  usucapere  possumus. 
Loquimur  autem  in  utriusque  per- 
sona secundum  distinctionem  quam 
proxume  exposuimus,  id  est  si  quid 
ex  re  nostra  vel  ex  operis  suis  ad- 
quii'ant,  id  noljia  adquiritur. 


94.  In  regard  to  this  point  it  is  a 
question  whether  we  can  possess  any 
thing  by  usucapio  through  that  slave 
in  whom  we  have  the  usufruct,  since 
we  do  not  possess  the  slave  himself. 
But  by  means  of  the  slave  whom  we 
possess  in  good  faith,  we  can  without 
doubt  become  possessors  and  hold  by 
^isucapio.  But  we  assert  this  with  re- 
gard to  persons  of  both  classes  (slaves 
and  freemen)  in  accordance  with  the 
distinction  laid  down  previously,  i.e., 
if  they  acquire  anything  by  means 
of  something  belonging  to  us,  or  by 
their  own  exertions,  it  is  acquired  for 
us. 


Just.  ii.  9.  4. 


95.    Ex    his    apparet  per  liberos 
homines  quos  neque  juri  nostro  sub- 


95.  Hence  it  appears  that  we  can 
in     no     manner    acquire    property 
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jectos  habemus  neque  bona  posside- 
mns,  item  per  alienos  servos,  in 
quibus  neque  usnmfructum  habemus 
neque  justam  possessionem,  nulla 
ex  causa  nobis  adquiri  posse.  Et 
hoc  est  quod  dicitur  per  extraneam 
personam  nihil  aclquiri  posse,  excepta 
possessione ;  de  ea  enim  qaseritnr, 
anne  per  Uheram  personam  nobis 
adquiratur. 


Just. 


'r.^.l 


r.. 


96.  In  summa  sciendum  est  Us 
qui  in  potestate  manu  mancipiove 
sunt  nihil  in  jnri  cedi  posse.  Cum 
enim  istarura  personarum  nihil  suum 
esse  possit,  conveniens  est  scilicet, 
ut  nihil  suuh),  esse  per  se  in  jure  vin- 
dicare  possint.  (t) 


through  free  persons  whom  we  neither 
have  in  our  power,  nor  possess  bona 
fide ;  nor  further  through  the  slave 
of  another,  in  whom  we  have  neither 
the  usufruct,  nor  legal  possession. 
And  this  is  what  is  meant  when  it  is 
said  that  nothing  can  be  acquired  by 
means  of  a  stranger,  except  the  pos- 
session, and  even  with  reference  to 
this  it  is  a  question  whether  it  may  be 
acquired  for  us  by  means  of  a  free 
person. 

ii.  9.  5. 

96.  In  general,  one  ought  to  know 
that  to  those  who  are  under  the 
potestas,  in  mamcs  or  in  mancipium, 
nothing  can  be  ceded  in  jure.  For 
since  such  persons  can  have  no 
property  of  their  own,  it  clearly 
follows  that  they  cannot  vindicate 
anything  as  their  own  in  jure. 


(t)  Huschke  first  proposed  "ut  nihil  suum  esse  per  se  in 
jure  vindicare  possint,"  and  he  would  call  attention  to  Cel- 
sus,  1.  25.  Dig.  de  novat.  (46.  2.)  .  .  .  "  nam  et  his,  qui  in 
nostra  potestate  sunt,  quod  ab  his  creditum  est,  recte  inter- 
dum  solvitur  :  cum  nemo  eorum  per  se  novare  priorem 
obligationem  jure  possit." 

97.  For  the  present  it  is  snflBcienfc 
to  have  noticed  how  we  may  acquire 
particular  things  {res  singulce).  We 
shall  refer  more  conveniently  in 
another  place  to  the  law  of  legacies, 
by  which  also  we  acquire  individual 
things.  Let  us  now  see  how  things 
are  acquired  by  us  per  universitatem. 


y?.  Eactemcs  tantisper  admonuisse 
siifficit  quemadmodum  singulaa  res 
nobis  adquirantur.  Nam  legatorum 
JUS,  quo  et  ipso  singulas  res  adquiri- 
mus,  opportunius  alio  loco  referemus. 
Videamus  itaque  nunc  quibus  modis 
per  imiversitatem  res  nobis  adqui- 
rantur. (u) 


JoST.  ii.  9.  6. 

(m)  Hitherto  Gaius  has  been  treating  only  of  singular 
succession  ;  he  now  passes  to  that  part  of  the  Institutes  in 
which  he  explains  the  doctrine  of  what  is  denominated 
*'  Universal  Succession."  He  mentions  first  Inheritance, 
^nd  under  that  head  treat**  of  Wills,  and  matters  connected 
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tlierewith.  In  section  77  of  the  Third  Book  he  treats  of 
*'  Bonorum  emptiones  ;"  in  section  82,  "  De  adquisitione 
per  adrogationem ;"  and  in  section  85,  of  "  Hereditatis  in 
jure  cessio."  To  make  this  subject  of  universal  succession 
more  intelligible,  the  attention  of  the  student  is  invited  to 
the  following  explanations. 

The  most  important   case  of  universal  succession  which 
occurs  in  Roman  law  is  that  of  the  succession  to  the  inheri- 
tance of  a  deceased  person,  which  rested  on  this  simple 
though    fundamental    principle ;   namely — That  legal  per- 
sonality might  be  transferred  to  and  made   to   rest   upon 
another  individual.     The  realization  of  this  idea  should  not 
be  found  difficult  to  the  English  student  who  has  reflected 
on  the  maxim,  "  The  king  never  dies."     The  physical  man 
or  woman  who  sways  the  sceptre  for  the  time  being  passes 
away  to  the  silent  mausoleum  of  the  dead,  for  death  is 
impartial ;  but  the  king,  in  his  official  capacity  as  Rex,  never 
dies,  since  the   instant  after  the  physical  man  has  expired 
his  successor  inherits    his  honours,  and  must  bear  all  his 
weighty  responsibilities.     Hence,  jurists  properly  speak  of 
the  demise  of  the  Crown.     It  was  precisely  so  in  the  Roman 
law :  although  the  physical  man  died,  the  legal  person  sur- 
vived, and  until  this  legal  personality  attached  to  the  heir, 
it  was  held  to  reside  in  the  hereditas  jacens.     A  universal 
succession  could  never  be  created  by  tlie  arbitrary  will  of  a 
person,  or  by  a  mere  legal  conveyance  or  transaction.     If  a 
man  had  given  to  another  all  that  he  possessed  and  all  that 
he  ever  might  or  could  possess,  this  did  not  create  an  uni- 
versal succession,  for  lie  could  not  by  any  act  of  will  nor  by 
any  legal  method  convey  to  another  hh  persona.    Universal 
succession  always  implied  that  the  legal  personality  must  be 
dissolved  before  its  rights  and  obligations  coukl  repose  upon 
what  the  Germans  call  another  "Traeger,"  and   what  we, 
for  want  of  a  better  word,  must  denominate  another  subject 
or  individual.     The  following  cases  are  to  be  distinguislied  : 
1.    The  most  important  case,  as  the  above   remarks    will 
suggest,  arose  from  the  death  of  the  physical  man.     When 
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this  event  took  place,  tlie  Roman  law  held  that  it  was  only 
the  human  being  that  died,  and  that  the  legal  persona  still 
continued  to  survive.  It  was,  so  to  speak,  as  if  the  legal 
spirit  of  the  f/e/imc^MS  were  unsettled  and  bereft  of  repose 
until  it  found  another  subject  in  whom  it  might  reside. 
2.  The  second  principal  case  was  that  of  the  "capitis  demi- 
nutio"  of  an  existing  legal  person.  Every  "  capitis  demi- 
nutio"  implied  the  separation  of  the  legal  personality  from 
the  individual  in  whom  it  had  resided.  Such  was  the  case 
with  all  three  of  the  "  capitis  deminutiones,"  not  only  with 
the  maxima  and  media,  but  also  Avitli  the  minima.  When  a 
man,  for  instance,  who  was  a  "  homo  sui  juris,"  became  a 
"  homo  alieni  juris,"  his  legal  personality  was  terminated. 
In  the  cases  also  of"  adrogation"  and  "  coemptio  in  manum," 
there  were  "capitis  deminutiones,"  and  accompanying  these 
an  universal  succession.  See  pp.  95,  96,  102,  103.  When 
Justinian  abolished  the  distinction  between  "  homines  sui 
juris"  and  "  homines  alieni  juris,"  universal  succession  in 
the  case  of  the  "  capitis  derainutio  minima"  of  course  ceased. 
It  still  however  continued  when  the  "  capitis  deminutio  " 
was  maxima  or  media.  3.  A  very  peculiar  mode  of  uni- 
versal succession  had  its  origin  in  prjetorian  law ;  namely, 
that  of  the  "  bonorum  emptio."  This  method  was  intro- 
duced in  the  time  of  the  Republic,  and  a  praetor  named 
Publius  Rutilius  was,  as  we  learn  from  Gaius,  its  author. 
Gains  says,  in  speaking  of  the  actio  Rutiliana,  "  Quia  prge- 
tore  Publio  Rutilio,  qui  et  bonorum  venditionem  introdux- 
isse  dicitur,  etc."  lib.  iv.  s.  35.  This  member  of  the  Rutilian 
family  was  not  the  Rutilius  who  w^as  consul  a.  u.  c  G64,  but 
the  well 'known  statesman  and  jurist  who  was  military 
tribune  under  Scipio  in  the  Numantine  war,  prator  B.C.  Ill, 
consul  B.  c.  105,  who  in  b.  c.  95  was  legatus  under  Q.  M. 
ScEevo'  i.  and  s  bsequently  proconsul  of  Asia.  Pomponius 
refers  to  him  in  the  article  in  the  Digest  which  contains  an 
epitome  of  the  history  of  Roman  law,  where  he  says  "Publius 
Rutilius  Rufus,  qui  Romse  consul  et  Asiae  proconsul  fuit." 
1.  40.  Dig,  de  orig.  jur.  1.  2.     Cic.  pro  Plane.  21.    Festus 
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V.  Rutili.     Rutilius  appears  to  have  been  a  stern,  just  and 
upright  man,  and,  like  otlier  distinguished  prjBtors,  he  made 
a  permanent  change,    or  rather  a  notable  reform,   in   the 
laws  of  his  country.     In  the  ancient  Roman  law,  according 
to  the  Twelve  Tables,  when  the  debtor  was  unable   to  pay, 
the  most  harsh  and  severe  measures  were  sanctioned  against 
him.     See  note  on  "  Nexum,"  p.  229.     The  creditor  had 
power  to  seize  the  person  of  his  debtor,  and  to  treat  him  in 
a   most   cruel   and  revolting  manner,  ultimately  reducing 
him  to  slavery,  or  putting  him,  if  he  were  so  minded,  to  a 
painful  death.      As   civilization   advanced   such   barbarous 
customs  became  utterly  intolerable,  and  the  praetor  Rutilius 
introduced  a  mode  of  procedure  known  as  the  "  bonorum 
emptio."     This  was  a  kind  of  execution  or  sale,  involving 
an   universal     succession,   applicable   to  the  property   and 
estates  of  the  living  as  well  as  to  those  of  the  dead.     In  the 
case  of  the  living,  when  there  was  fraud,  if,  for  instance,  a 
debtor  got  rid  of  his  property   "  in   fraudem   creditorum," 
either  by  concealment  or  otherwise,  or,  according  to  Cicero 
pro    Quinct.   c.    19.  "  Qui  fraudationis   causa  latitarit, — cui 
heres  non  exstabit, — qui  exilii  causa  solum  verterit ;"  or  if  he 
were  absent  to  avoid  his  debts  ;  or  if  when  legal  proceedings 
w^ere  taken  he  was  undefended  (qui  absens  judicio  defensus 
non  fuerit) ;  or  when,  in  accordance  with  the  lex  Julia  "de 
bonis  cedendis,"  (passed  in  the  time   of  Julius  Ca?sar  or  of 
Augustus,)  he  gave  up  his  property  for  sale  and  distribution 
that  he    might    escape  all  personal  molestation    from   his 
creditors.      See   Gai.  iii.  78.  Cod.  1.  4.  qui  bon.  ced.  pos. 
(7.71.)     When  any  of  these  circumstances  entitling  to  the 
"  bonorum    emptio"    arose,    the    prsetor    could    authorise  a 
"  missio  in  bona,"  and  the  estate  was  held  for  thirty  days  if 
the  owner  was  living,  and  for  fifteen  days  if  he  were  dead, 
after  which  period  a  "  magister  bonorum  "   was  appointed, 
and  the   property  was  sold  to  that  creditor  who  offered  to 
pay  the  largest  per  centage  on  the  debts  due  from  the  estate. 
See   Gai.   iii,    79.    and   the    passages   cited    by    Goeschen. 
Puchta's  Instit.  iii.  p.  238  et  scq.     MarezoH's  Instit.  s.  100. 
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p.  234.  et  seq.  In  the  above  instances  there  was  an  univer- 
sal succession  to  the  entire  estate  of  the  individual,  so  that  the 
legal  personality  was  transferred  from  one  to  another.  Thus 
*'  a  universal  succession  is  a  succession  to  a  universitas  juris. 
It  occurs  when  one  man  is  invested  with  the  legal  clothing 
of  another,  becoming  at  the  same  moment  subject  to  all  his 
liabilities,  and  entitled  to  all  his  rights."  Maine's  Anc.  Law, 
p.  1 79.  The  above  definition  may  be  taken  as  correct, 
bearing  in  mind  that  it  expresses  the  exact  truth  for  the 
classical  period  of  the  law.  Constantine  at  a  later  time 
constituted  the  benejiciuin  inventarii,  thus  relieving  the 
universal  successor  from  the  evils  of  a  damnosa  hereditas. 
This  subject,  however,  will  require  to  be  again  referred  to  in 
its  proper  place. 

98.  Si  cui  heredes  facti  sumus,  98.  If  we  have  been  made  heirs  to 
sive  cujus  bonorum  possessionem  any  one,  or  seek  the  possession  of 
petieriraus,  sive  cujus  bona  emerimus  any  person's  goods,  or  have  bought 
sive  quem  adrogaverimus,  sive  quam  the  property  of  any  one,  or  have 
in  manum  ut  uxorem  receperimus,  arrogated  any  one,  or  have  received 
ejus  res  ad  nos  transeunt.  any  one  in  manus,  as  for  example  a 

wife,   the  property    of    that  person 
passes  over  to  us. 

Just.  ii.  9.  4. 

99.  Ac  prius  de  hereditafibus  dis-  99.  And  first  let  us  consider  rights 
piciamus,  quarum  duplex  condicio  of  succession,  of  which  the  nature  is 
est:  nam  vel  ex  testamento,  vel  ab  two -fold;  for  they  belong  to  us  by 
intestato  ad  nos  pertinent.  testament,  or  by  intestacy. 

100.  Et  prius  est,  ut  de  his  dispi-  100.  Firstly,  let  us  enquire  about 
ciamus  quae  nobis  ex  testamento  ob-  those  things  which  fall  to  us  by  tes- 
veniunt.  (v)                                                   taraent. 

Just.  ii.  9.  6. 

(z;)  In  the  present  section  Gaius  directs  our  attention  to 
the  important  subject  of  the  Roman  "  testament."  It  will 
be  useful  to  present  a  brief  historic  sketch,  tracing  the 
various  sources  from  which  the  "  Will,"  as  we  now  express 
it,  was  derived.  In  ancient  Rome,  and  until  the  epoch  of 
the  Twelve  Tables,  there  does  not  appear  to  have  been  any 
law  of  inheritance,  in  the  strict  acceptation  of  tlie  term. 
When  a  man  died  and  left  a  suns  /teres,  his  entire  ])roperty 
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belonged  to  this  person.  If  he  died  leaving  several  children 
his  property  survived  to  them,  and  they  were  called  his 
sui  heredes.  Father  and  children,  in  the  early  period  of 
Rome,  and  for  the  first  three  centuries  of  the  State,  appear 
to  have  constituted  hut  one  legal  persona  ;  so  that  when  the 
pater-familias  died,  the  sui  heredes  did  not  acquire  the  pro- 
perty, bul  it  continued yv\t\\  them,  without  any  change  or  limi- 
tation of  ownership.  In  tliis  continuance  there  was  no 
actual  testamentary  succession.  If  there  were  no  children 
the  property  of  the  defunctus  became  simply  a  "  res  nuUius," 
and  whoever  could  was  at  liberty  to  take  it  and  hold  it.  It 
belono-ed  as  it  were  to  the  "  strong^  man  armed,"  who  mio-ht 
make  it  his  own  and  "  hold  his  goods  in  peace."  If  there 
were  no  snus  heres,  upon  the  death  of  the  owner  all  his 
assets  and  all  his  debts  were  for  ever  extinguished.  In 
point  of  fact,  the  property  seems  to  have  come  into  the  posses- 
sion of  the  propinqui  or  relations  of  the  deceased,  wdio  held 
it  by  occiipatio  without  possessing  any  legal  right  of  inherit- 
ance. Before  the  period  of  the  Twelve  Tables  there  was 
what  has  been  termed  a  "  testamentum  in  calatis  comitiis." 
This  was  no  real  testament,  but  the  enactment  of  a  law  by 
the  people ;  a  lex  curiata,  in  which  an  heir  was  named  in 
the  form  of  an  arrogatio.  The  "testamentum  per  aes  et 
libram,"  in  its  older  form,  was  nothing  more  than  a  solemn 
enactment  on  the  part  of  the  legislative  authorities  of  the 
State,  empowering  the  person  named  to  enter  upon  the 
property  of  the  defunctus  and  to  enjoy  it  as  his  own. 
With  our  modern  ideas  about  Wills,  it  seems  to  us  natural 
tli  at  a  person  possessed  of  property  should  be  able  to  be- 
queath it.  But  such  was  by  no  means  the  idea  of  antiquity. 
The  Greeks,  before  the  famous  legislation  of  Solon,  pos- 
sessed no  testamentary  power,  as  we  understand  it,  and  the 
laws  of  the  Greek  legislator  did  not  give  such  to  whoever 
might  choose  to  exercise  it. 

In  ancient  Germany,  so  far  as  its  laws  and  customs  are 
known,  there  does  not  appear  a  single  trace  of  any  testa- 
mentary power  until  the  introduction  from  Italy  of  the  lio- 
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man  system  of  jurisprudence.  Again,  long  after  the  estab- 
lishment of  a  law  of  inheritance,  there  remained  in  the  jus  ci- 
vile, unmistakeable  traces  that  testamentary  power  had  not 
always  existed  among  the  Romans,  and  that  the  above  view  of 
this  subject  is  correct.  To  take  an  instance,  there  could  be  no 
furtum  or  theftof  "res  hereditariae  jacentes,"  andafter  one  year 
the  person  who  took  such  things  became  the  lawful  owner. 

The  promulgation  of  the  laws  of  the  Twelve  Tables  was  an 
important  epoch  in  the  history  of  Roman  jurisprudence,  for 
it  introduced  for  the  first  time  testamentary  succession  by 
the  enactment  of  the  celebrated  law  contained  in  the  follow- 
ing words  :  "  Uti  legassit  super  familia  pecuniaque  suse  rei 
ita  jus  esto."  Cic.  de  Invent,  ii.  50.  sec.  148,  or,  as  Justinian 
expresses  the  same  idea  in  Novella  xxii.  c.  2,  "  Uti  legassit 
quisque  de  sua  re,  ita  jus  esto."  In  the  new  form  for  making 
a  Will  which  now  arose,  the  Roman  citizens  who  were 
required  to  be  present  at  the  solemnities,  were  without 
doubt  there  to  re])resent  the  entire  Roman  people.  There 
was  no  need  any  longer  for  an  assembly  of  the  curies  for  the 
purpose  of  passing  a  "  lex  curiata,"  to  convey  an  estate,  but 
effect  was  given  to  the  "ultima  voluntas"  of  the  testator, 
and  the  solemn  form  adopted,  with  the  "  quinque  cives  Ro- 
mani,"  lent  something  of  the  dignity  of  public  legislation  to 
a  proceeding  which  had  now  become  one  of  a  private  and 
personal  character.  Hence,  the  old  Roman  jurists  them- 
selves, when  they  refer  in  their  writings  to  wills,  tutors  and 
heirs,  always  point  back  to  the  laws  of  the  Twelve  Tables, 
and  affirm  that  an  heir,  or  a  legacy,  or  a  tutor  was  ap- 
pointed by  viitue  of  the  laws  above  cited.  There  is,  how- 
ever, another  point  of  equal  importance  to  be  mentioned  ; 
namely,  that  legal  succession  to  the  estate  of  a  defunctus 
had  its  origin  in  the  laws  to  which  we  have  just  re- 
ferred. When  there  was  no  "suusheres,"  the  "agnati"  and 
the  "  gentiles "  succeeded  to  the  property  of  the  deceased 
person,  which  was  no  longer  accounted  a  "res  nullius"  and 
could  not,  as  in  earlier  times,  be  possessed  by  the  first  occu- 
pant.    The  law  which  originated  this  universal  succession 
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was  the  following  :  Si  intestato  moritur  cui  suus  heres  nee 
escit,  adgnatus  proximus  faniiliam  habeto."  The  sui  heredes 
were  not  called  to  the  inheritance  by  this  law  of  the  Twelve 
Tables,  but  the  law  recognises  them,  and  says  that  when 
there  were  none,  the  "proximus  adgnatus"  should  always 
succeed  to  the  patrimony.  The  decemviri  took  it  for  granted 
that  if  a  suus  heres  existed,  he  would  continue  to  be  the  posses- 
sor, and  not  succeed,  hence  the  law  i^rovided  only  for  the 
absence  of  any  suus  heres.  This  is  the  earliest  idea  of 
testamentary  succession  found  in  the  laws  of  Rome. 

The  principles  contained  in  these  laws  were  operative  from 
the  period  when  they  were  enacted  until  the  time  of  Jus- 
tinian—during the  flight  of  nearly  a  thousand  years — and  they 
lie  at  the  very  basis  of  the  law  of  inheritance.  It  was  not 
till  the  end  of  Republican  Rome  that  there  came  into  exis- 
tence a  new  source  of  inheritance,  having  its  origin  in 
praetorian  law.  This  change,  however,  did  not  annul  the 
strict  law  of  the  jus  civile  which  rested  upon  the  enactments 
of  the  decemvirs ;  nor  was  the  ancient  law  by  any  means 
superseded,  but  there  sprung  up  by  the  side  of  it  a  new  species 
of  inheritance  based  upon,  and  derived  from  the  principles 
of  the  jus  gentium.  The  main  distinctions  were  that  whereas 
the  old  law  had  admitted  only  the  agnates  to  the  succession, 
under  the  praetorian  system  the  cognates  were  also  admitted, 
whilst  a  much  freer  testamentary  form  sufhced.  Not  that  the 
cognates  were  placed  on  a  level  with  the  agnates,  but  the 
former  who  had  been  hitherto  excluded  by  the  jus  civile, 
were  now  admitted,  although  in  a  subordinate  rank,  to  the 
succession.  In  the  place  of  the  testamentum  "  per  aes  et 
libram,"  there  now  arose  what  has  been  denominated  the 
"testamentum  per  septem  testes  signatum."  The  old  forms 
of  mancipation  and  nuncupation,  or  mentioning  the  heir  by 
word  of  mouth,  were  superseded,  and  the  will  was  simply 
made  in  writing.  Gai.  ii.  sees.  119,  147.  1.  1.  sec.  10.  11. 
Dig.  de  bon.  pos.  s.  t.  (37.  11).  Cic.  in  Verr.  1.  15.  In 
the  later  times  of  the  emperors  an  effort  was  made  to 
fashion  the  law  of  inheritance  upon  the  plan  of  the  boni- 
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tarian  ownership.     1.   15.  Cod  de  testam.  (6.  23).     Nov 
Theod.  23.     Again  an  epoch  was  marked  in  the  law  of  in- 
heritance at  Rome  by  the  enactment  of  the  senatus  consulta 
Tertullianum  and  Orphitianum.     By  the  former  senatus- 
consultum,  passed  in  the  reign  of  Hadrian,  among  other  pro- 
visions, a  right  of  inheritance  was  given  to  the  mother  after 
the  descendentes.     Ins.  iii.  3.  de  S.  C.  Tertul.  1.  1.2.  4.  Dig. 
ad  Sen.  Terlul.  (38.  17)  By  the  senatus-consultum  Orphitia- 
num the  children  became  entitled  to  succeed  to  their  mother. 
This  senatus-consultum,  passed  in  a.  d.  178,  in  the  reign  of 
M.  Aurelius,  not  only  enabled  children  to  take  the  property 
of  their  mother,  which  up  to  that  time  they  had  not  been  able 
to  do,  except  as  cognuti,  but  it  also  gave  them  preference 
over  the  consanguine!.      Previous  to  these  senatus-consuita 
every  agnate  excluded  the  mother  and  her  children.  Hence- 
forth a  pathway  was  broken  for  the  admission  of  the  prin- 
ciples of  what  was  denominated  the  "  bonorum  possessio," 
a  term  to  be  hereafter  more  fully  explained.     So  that  in 
the  time  of  Justinian,  and  before  the  passing  of  the  118th 
Novella,  which  modified  the  entire  law  upon  this  subject, 
the  cognates  were  undoubtedly  called  to  the  inheritance. 
The  Emperor  Justinian  placed,  so  to  speak,  the  topstone  to 
the  work,  which  resulted  from  the  tendencies  of  a  thousand 
years,  when,  by  the  passing  of  the   Novella  just  cited,  he 
declared  that  the  cognates  should  have  as  good  a  right  to 
the  succession  as  the  agnates.     Thus,  in  ancient  Rome  for 
five  hundred  years  property  and  succession  were  regulated 
entirely  by  the  jus  civile  ;  afterwards,  for  a  second  period  of 
five  hundred  years,  there  existed  two  distinct  institutions 
running   parallel    to    each    other,  by   means   of  which  the 
rights  of  property  and  of  succession  were  regulated,  the 
older  one  based  upon  the  ancient  law  of  the  State,  the  more 
recent  one  the   fruit  of  the   wisdom  of  the  praetors,  and 
derived  from   the  jus  gentium.      Justinian  fused  the  two 
institutions  into  one  in  a  way  to  be  hereafter  more  fully 
explained,  and  thus  rules  of  law  were  originated  which  con- 
tinued till  the  decline  and  close  of  the  Roman  emj)ire. 
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101.  Testamentorum  autem  gen- 
era  initio  duo  fuerunt.  Nam  aut 
calatis  comitiis  faciebant,  quse  co- 
mitia  bis  in  anno  testamentis  facien- 
dis  destinata  erant,  aut  in  procinctu 
(w)  id  est  cum  belli  causa  ad  pu^jiam 
ibant:  procinctus  est  euim  expeditus 
et  armatus  esercitus.  {x)  Alteram  ita- 
que  in  pace  et  in  otio  faciebant,  alte- 
ram in  prcelium  exituri. 


101.  But  originally  there  were 
two  kinds  of  testaments,  for  they 
were  made  either  before  the  caJata 
comitia,  which  were  held  twice  yearly 
for  the  purpose  of  making  testaments, 
or  they  were  made  in  procinctu,  that 
is,  when  on  account  of  a  war,  men 
were  just  going  into  battle :  for  an 
equipped  and  armed  host  is  called 
procinctus.  Consequently  one  kind  of 
testament  was  made  in  a  time  of 
peace  and  tranquillity,  the  other  on 
the  eve  of  battle. 


r> 


(tv)  Testamentum  in  procinctu  facer e.  That  is,  to  make  a 
testament  just  as  one  is  going  into  battle. 

{x)  Expeditus  is  rendered  equipped,  not  in  the  sense  of  be- 
ing burdened,  but  as  being  freed  from  the  encumbrances  of 
the  march  and  ready  for  conflict. 


102.  Accessit  deinde  tertium  ge- 
nus testamenti,  quod  per  a^s  et 
libram  agitur.  Qui  neque  calatis 
comitiis  (v)  neque  in  procinctu  testa- 
mentum fecerat,  is  si  subita  morte 
urgebatur,  amico  familiam  snam  [id 
est  patriraonium  suum]  mancipio 
dabat,  eumque  rogabat  quid  cuique 
post  mortem  suam  dari  vellet. 
Quod  testamentum  dicitur  per  ses  et 
libram,  scilicet  quia  per  mancipatio- 
nem  per  agitur. 


102.  Subsequently  a  third  kind  of 
testament  was  established,  which 
was  made  per  ces  et  libram.  For  if  he 
who  had  neither  made  a  testa- 
ment before  the  calata  comitia  nor 
in  procinctu,  being  suddenly  over- 
taken by  death,  had  transferred  his 
familia,  i.e.  his  patrimony,  by  manci- 
pium  to  a  friend,  and  told  him  what  he 
wished  to  be  given  after  his  death 
to  each  of  the  parties  interested  in 
his  property ;  this  testament  is 
called  per  ces  et  libram,  because  it 
is  effected  by  means  of  the  mauci- 
pation. 


(?/)  Calatis  comitiis.  The  word  calatus  means  "  caHed 
together,"  and  is  a  part  of  the  old  verb  calo  to  call.  The 
comitia  calata  was  the  term  applied  to  the  assembly  of  the 
curies,  and  the  testamentum  calatis  comitiis  was  the  declara- 
tion of  the  last  will  made  by  a  person  in  the  presence  of  the 
assembled  curies.  Inst.  ii.  1.  1.;  Ulp.  tit.  xx.  2.  There 
was  in   this  case  no  real  testamentary  succession,  but  the 
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parties  entitled  to  the  property,  entered  upon  the  inheritance 
by  virtue  of  the  lex  euriata. 


103.  Sed  ilia  quidera  duo  genera 
testamcntorum  in  desuetudinem  abi- 
erunt ;  hoc  vero  solum  quod  per  ses 
et  libram  fit  in  usu  retentum  est. 
Sane  nunc  aliter  ordinatur  atque 
dim  solebat.  Namque  olim  familise 
emptor,  id  est  qui  a  testatore  fami- 
liam  accipiebat  mancipio,  heredis 
locum  optinebat,  et  ob  id  ei  manda- 
bat  testator,  quid  cuique  post  mortem 
Buam  dari  vellet.  Nunc  vero  alius 
heres  testamento  instituitur,  a  quo 
etiam  legata  relinquuntur,  alius  dicis 
gratia  propter  veteris  juris  imita- 
tionem  familise  emptor  adhibetur.  (z) 


103.  But  the  first  two  kinds  of 
testament  have  fallen  into  disuse, 
and  the  kind  which  is  now  retained  in 
use  is  that  made  per  ccs  et  libram.  A 
testament  is  now  made  in  a  way 
different  from  that  in  which  it  waa 
formerly  made.  For  formerly  the 
familicB  emptor,  tha.t  is  to  say,  he  who 
received  the  familia  by  means  of 
mancipation  from  the  testator,  ob- 
tained the  place  of  heir,  and  in  this 
character  the  testator  charged  him, 
as  to  what  he  wished  should  be  given 
to  each  of  the  parties  interested  in 
his  property  after  his  decease.  But 
at  the  present  time  one  person  is  in- 
stituted heir  to  the  inheritance,  who 
is  burdened  with  the  legacies,  while 
for  the  sake  of  form,  and  in  order  to 
imitate  the  old  law,  another  is  added 
as  a  fa/nvilice  emptor. 

(z)  Families  emptor.  Both  the  term  familia  and  the 
word  emptor  need  some  explanation.  The  former  was 
applied  to  both  persons  and  things.  "  Familise  appellatio, 
varie  accepta  est;  nam  et  in  res  et  in  personas  diducitur; 
in  res  utputa  in  lege  XII  tab.  his  verbis  ;  agnatus  proximus 
familiam  habeto  :  1.  195.  s.  1.  Dig.  de  verb.  sig.  (50.  16.)  1. 
14.  s.  8.  Dig.  ad  senat.  Trebel.  (31.  1.)  We  meet  with  such 
phrases  as  "■familiam  vendere,  mancipare,  mancipio  dare,  ac- 
c'lpere  ;  familice  venditio,  mancipatio,  actio  f ami  lies  erciscun- 
d2d:  familiam  restituere."  Gai.  ii.  102—106,  109,  115. 
Ulp.  tit.  XX.  The  term  familia  was  also  applied  especially, 
though  not  exclusively  to  those  persons  who  were  united  by 
the  agnatic  band.  "  Jure  proprio  familiam  dicimus  plures 
personas  quae  sunt  sub  unius  potestate,  aut  natura,  aut  jure 
subjectaj."  1.  195.  s.  2,  Dig.  tit.  cit.  (50.  16.)  See  also  sees. 
4  and  5,  and  1.  40.  s.  2.  Cod.  Tiie  term  familia  again-was  ap- 
plied to  natural  and  adopted  children  as  well  as  to  the  entire 
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body  of  a  man's  slaves.   "  Familire  appellatione  omnes,  qui  in 
servitio  sunt,  continentur."    1.  25.  s.  2.  Dig.  de  aedil.  Edic. 

(21.  1.) 

The  term  emptor  denotes  one  that  is  apparently  the 
purchaser  of  the  inheritance.  When  a  man  executed  his 
will  he  made  a  fictitious  sale  of  his  property  to  a  person, 
and  this  person,  after  the  death  of  the  testator,  gave  to 
each  heir  the  portion  left  to  him  in  the  will.  The  families 
emptor  thus  received  the  "  flimilia  per  mancipationem." 
The  law  had  changed  in  the  time  of  Gains.  A  person  was 
instituted  heres  (heres  testamento  instituitur),  who  was 
charged  with  the  payment  of  legacies,  "  a  quo  etiam  legata 
relinquebatur,"  and  another  to  represent  the  familice  emtor 
of  the  older  law.  See  Diet.  Gr.  and  Rom.  Antiq.  Art. 
"  Testamentium."  Hermann's  Handlexicon,  Art.  "  Fami- 
lia  et  Emere." 


104.  Eaque  res  ita  agitur.  Qui 
facit  testamentum  (a)  adhibitis,  sicut 
in  ceteris  wancipationibus,  v  testibus 
civibus  Komanis  pu6e9-ibus  et  libri- 
pende,  postquam  tabulas  testamenti 
scripserii,  mancipat  alicui  dicis 
gratia  familiam  suam ;  in  qua  re 
his    verbis    familiso     emptor    utitur 

FAMILIAM  PECUNIAMQUE  TUAM  ENDO 
(b)  MANDATA  TUTELA  CUSTODELAQUB 
MEA  ESSE  AIO  EAQUE,  QUO  TU  JURK 
TESTAMENTUM  FACERE  POSSIS  SECUN- 
DUM LEGEM  PUBLICAM,  HOC  .ERE,  et  ut 

quidain  adiciunt  ^neaque  libra, 
ESTO  MiHi  empta,  Deinde  acre  per- 
cutit  libram,  idque  oes  dat  testatori 
velnt  pretii  loco.  Deinde  testator 
tabulas  testamenti  tenens  ita  dicit  : 

H^C  ITA  UT  IN  HIS  TABULIS  CERISQUE 
SCEIPTA  SUNT  ITA  DO,  ITA  LEGO,  ITA 
TESTOE,  ITAQUE  VOS  QUIRITT5:S  TESTI- 
MONIUM  MIHI   PERHIBETOTE.       Et   hoC 

dicitnr  nuncupatio.  Nuncupare  est 
enim  palam  nominare ;  et  sane  quae 


104-.  The  thing  is  done  thus.  The 
testator,  as  in  other  mancipations, 
in  the  presence  of  five  witnesses, 
Eoman  citizens  of  full  age,  and  a 
libripens,  after  he  has  written  his 
testament,  mancipates  his  patrimony 
to  a  person  for  form's  sake.  In 
the  perfoi'mance  of  this  the  families 
emptor  uses  these  words  :  "  in  buying 
your  faniilia  and  pecunia,  I  re- 
ceive under  my  tutela  and  pro- 
tection,  the  things  you  entrust  to 
me,  and  they  shall  be  mine  by  the 
right  you  possess  of  being  able  to 
make  a  testament,  in  accordance 
with  the  public  law  by  means  of  this 
copper,"  and  as  some  persons  add, 
"  and  by  means  of  this  balance  of 
copper,  let  them  be  bought  by  me." 
After  those  words  ho  strikes  the 
balance  with  that  copper,  and  hands 
over  the  coin  to  the  testator,  as 
the  price  of  the  sale,  and  then  the 
testator  holding  the    tables  of   the 
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testator  specialiter  in  tabulis  testa-  testament  speaks  as  follows — "These 
menti  scri^jserit,  ea  videtur  gencrali  things  just  as  they  are  written  on 
sermone  nominare  atque  confirmare.       these  waxen  tablets  I  thus  give,  I  thus 

bequeath,  I  thus  testify,  and  thus  shall 
you  0  Quirites  give  witness  to  my 
act."  And  this  is  called  nuncupa- 
tion, for  "nuncupare"  means  to 
state  openly ;  and  by  these  general 
words  the  testator  appears  to  desig- 
nate and  confirm  that  which  he 
has  written  specially  on  the  testa- 
mentary tablets 

(a)  If  we  repeat  the  letter  t  after  the  word  faeit,  we  may 
then  read"facittestamentum."  Just  before,  in  sec.  103,  the 
copyist  has  denoted  this  word  merely  by  the  letter  t.  Con- 
cerning the  formula  of  the  familise  emtio,  see  Huschke  on 
this  section  in  his  Kritik,  and  p.  223  "  Recht  d.  Nexura." 

ih)  Endo,  for  "  in,"  as  "  endo  coelo,"  Cic.  Leg.  xi.  8. ;  "endo 
filio,"  Cell.  V.  19.;  "endo  eo  ib,"  xx.  1.;  "endo  procinctu," 
Fest. ;  "  endoitium,"  for  "  initium,"  Fest.  Also  endoperator 
for  imperator.     Enn.  ap  Cic. 


105.  In  testibus  autem  non  debet 
is  esse  qui  in  potestate  est  aut  fami- 
lise  emptoris  aut  ipsius  testatoris, 
quia  propter  veteris  juris  imitationem 
totum  hoc  negotium,  quod  agitur 
testament!  ordinandi  gratia  creditur 
inter  familise  emptorem  agi  et  testa- 
torem:  quippe  olim,  ut  proximo 
diximus,  is  qui  familiam  testatoris 
mancipio  accipiebat,  heredis  loco 
erat.  Itaque  reprobatum  est  in  ea 
re  domesticum  testimonium. 


105.  But  a  person  must  not  be 
among  the  witnesses,  who  is  under  the 
potestas  either  of  the  familicB  emptor, 
or  of  the  testator,  because  in  imita- 
tion of  the  old  law,  the  whole  of  this 
business  which  is  transacted  with  a 
view  to  the  making  of  a  testament, 
is  considered  as  taking  place  between 
the  familicB  emptor  and  the  testator. 
And  indeed  formerly,  as  we  have 
already  said,  he  who  received  by 
mancipatio  the  patrimony  of  the 
testator,  stood  in  the  place  of  the 
heir.  For  that  reason  the  testimony 
of  persons  belonging  to  the  family 
was  not  allowed  in  this  transaction. 


Just.  ii.  9.  10. 


106.  Unde  et  si  is  qui  in  potestate 
patris  est  familise  emptor  adhibitus 
sit,  pater  ejus  testis  esse  non  potest ; 


106.  If  then  any  one  who  is  under 
piotestas  of  his  father,  is  presented  as 
familioe  emptor,  he  cannot  have  his 
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at  ne  is  quidem  qui_,in  eadem  potes-  father  as  a  witness,  nor  can  he  have 
tate  est,  velut  frater  ejus.  Sed  si  one  who  is  under  the  same  x>otestas, 
filiusfamilias  ex  castrensi  peculio  (c)  e.  g.  his  brother.  If  a  filius-familiaa 
post  missionem  faciat  testamentum,  makes  a  will,  after  he  is  discharged 
nee  pater  ejus  recte  testis  adhibetur,  from  service,  and  disposes  of  his 
nee  is  qui  in  potescate  patris  sit.  peculium  castrense,  he  cannot  have 

his  father  for  a  witness,  nor  any  one 
else  who  is  under  the  potestas  of  hia 
father. 


(c)  The  term  "pecullum"  is  one  not  altogether  unfamiliar 
to  the  reader  of  the  classics.  Its  derivation  may  be  at  once 
traced  to  "pecunia,"  which  in  its  turn  no  doubt  came  from 
pecus,  since  the  riches  of  the  ancients,  in  a  country  like 
Italy,  where  land  for  the  most  part  belonged  to  the  State, 
consisted  mainly  in  herds  of  cattle.  The  term  "peculium," 
was  applied,  not,  as  it  is  sometimes  said,  to  the  private  pro- 
perty of  filii-familias  or  slaves — for  they  could  have  no 
property;  but  to  whatever  was  allotted  to  them  by  the  pater- 
familias for  their  own  personal  use,  for  which  they  were  held 
liable  to  account  at  any  moment.  It  was  not,  as  Dr.  Maine 
observes,  "a  qualified  and  dependent  ownership,"  p.  142. 
Anc.  Law,  for  there  was  no  actual  ownership,  but  merely 
the  use  until  the  moment  in  which  the  pater-familias 
said — "Give  an  account  of  thy  stewardship,  for  thou 
mayest  be  no  longer  steward."  The  fundamental  idea  of 
"peculium"  is  that  of  money  or  property  separated  and  inten- 
ded to  be  used  for  a  certain  purpose,  or  by  a  particular  person. 
Especially  was  the  term  applied  to  designate  the  property 
set  apart  and  entrusted  to  the  fiiius  or  slave  by  the  pater- 
familias, or  dominus,  as  the  case  might  be,  for  his  own 
management  and  disposition.  The  following  passages  will 
give  an  exact  idea  of  "peculium."  The  word  is  thus  defined 
by  Tubero  :  "  Quod  servus  domini  permissu  separatum  a 
rationibus  dominicis  habet,  deducto  inde,  si  quid  domino 
debetur."     1.  5.  sec.  4.  Dig.  de  pec.  (15.  1.) 

Again,  Florentinus  says,  "  Peculium  et  ex  eo  consistit, 
quod  parsimonia  sua  quis  paravit,  vel  ofiicio  meruit  a  quo- 
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libit  sibi  donari,  idque  velut  proprium  patrimoniiim  servum 
suLim  habere  quis  voluerit."     1.  39.  eod.  (^15.  1.) 

Again,  Javolenus  says,  "Peculium  quod  servus  civiliter 
quidem  possidere  non  potest,  sed  naturaliter  tenet,  dominus 
creditur  possidere,"  1,  24.  pr.  de  acq.  vel  amit.  pos.  (41.  2.) 
Slaves  are  not  unfrequently  mentioned  in  connection  with 
"peculium,"  since  the  masterwas  notindisposed  to  entrust  to 
a  faithful  servant  the  usury  or  increase  of  his  goods:  but  the 
filius-familias  had  also  a  "  peculium." 

Thus,Gaius  says,  "Filiusservusve  cui  administratio  peculii 
permissa  est."     1.  34.  Dig.  pr.  de  novat.  et  deleg.  (46.  2.) 

Finally,  Ulpianus  says,  "Filius-familias  donare  non 
potest,  neque  si  liberam  peculii  administrationem  habeat ; 
non  enim  ad  hoc  ei  conceditur  libera  peculii  administratio, 
ut  perdat."  1.  7.  pr.  Dig.  de  donation.  (39.  5.)  The  expres- 
sion "  peculium  castrense "  was  applied  to  the  property 
obtained  by  a  filius-familias  who  was  a  Roman  soldier, 
as  the  result  of  his  military  service,  or  as  that  which  had 
accrued  to  him  by  virtue  thereof.  This  was,  however,  an 
advantage  which  did  not  exist  in  the  early  Roman  law,  but 
arose  about  the  time  of  Augustus.  It  is  not  difficult  to  see 
that  the  wars  which  preceded  the  establishment  of  the 
empire,  rendered  it  necessary  to  hold  out  special  induce- 
ments to  those  engaged  in  the  military  service.  With 
respect  to  the  "peculium  castrense  "  the  filius-familias  was 
considered  as  "sui  juris."  Juv.  Sat.  xvi.  51.  It  soon  be- 
came of  importance  to  determine  what  those  things  were 
that  should  be  accounted  or  reckoned  in  the  category  of 
"peculium  castrense,"  and  hence  we  find  the  Emperor 
Alexander  says,  "Pcculio  autem  castrensi  cedunt  res  mo- 
biles, qu9G  eunti  in  militiam  a  patre  vel  a  matre  aliis  vel 
propinquis  vel  amicis  donatce  sunt,  item  quae  in  castris  per 
occasionem  militise  qua3runtur.  In  quibus  sunt  etiam  here- 
ditates  eorum,  qui  non  alias  noti  esse  potuerunt,  nisi  per 
militise  occasionem  etiamsi  res  immobiles  in  his  erunt."  1. 
1.  Cod.  de  cas.  pec.  mil.  et  prasf  (12.  36.)  "Peculium  quasi 
castrensi"  included  also,  all  which  the  filius-familias  realized 
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by  virtue  of  his  public  office  in  the  state,  whether  as  an 
advocate,  or  a  member  of  the  clergy,  or  as  a  gift  from  the 
emjoeror  or  the  empress.     1.  37.  Cod.  de  inoffic.  test.  (3.  28.) 

1.  unic.  Cod.  de  cast.  omn.  p.  pec.  (12.  31.)  If  the  son  died 
without  disposing  of  his  "peculium"  it  fell  to  the  father.     1. 

2.  Dig.  de  cast.  pec.  (49.  17.)  Puchta's  Instit.  vol.  iii.  p. 
149.  et  seq. 


107.  De  libripende  eadem  quae  et 
de  testibus  dicta  esse  intellegemus ; 
nam  et  is  testium  numero  est. 


107.  That  which  we  have  said  in 
regard  to  witnesses,  is  also  to  be 
understood  as  applicable  to  the  li- 
bripens :  for  he  also  is  included 
among  the  witnesses. 


108.  Is  vero  qui  in  potestate  here- 
dis  aut  legatarii  est,  cujusve  heres  ipse 
aut  legatarius  in  potestate  est,  (d) 
qui  que  in  ejusdem  potestate  est, 
acZeo  testis  et  libripens  adhiberi 
potest,  ut  ipse  quoque  heres  aut 
legatarius  jure  adhibeantur.  Sed 
tamen  quod  ad  heredem  pertinet 
quique  in  ejus  potestate  est,  cujusve 
is  in  potestate  erit,  minime  hoc  yure 
uti  debemus. 


108.  But  he  who  is  under  the  po- 
testas  of  the  heir,  or  of  the  legatee, 
or  he  under  whose  potestas  the  heir 
himself,  or  legatee  is,  and  any  one 
who  is  under  the  same  potestas  as 
the  heir,  or  legatee,  can  be  sum- 
moned as  a  witness  and  libripens  ;  as 
also  the  heir  himself  or  the  legatee  can 
legally  be.  But  still,  so  far  as  this 
extends  to  the  heir,  and  any  one  under 
his  potestas,  or  the  person  under 
whose  potestas  he  may  be,  we 
ought  to  make  use  of  this  right  very 
rarely. 


(d)  Huschke  says  that  the  second  "  potestate,"  which  is  not 
to  be  found  in  the  MS.,  is  as  much  out  of  place  as  the 
"aut "  and  "  in."  As  the  latter  has  probably  arisen  from  "aut," 
of  which  the  copyist  had  taken  "a"  as  the  sign  of  "  aut,"  it  is 
simply  to  be  read  "  qui  in  potestate  heredis  aut  legatarii  est ; " 
just  as  we  read  subsequently  "  ipse  aut  legatarius." 


c 


De  testamentis  militum. 
109.  Sed  hsBc  diligens  observatio 
in  ordinandis  testamentis  militibus 
propter  nimiam  inxieritiam  constita- 
tionibus  Principum  remissa  est.  Nam 
quamvis  neque  legitimum  numerum 


Concerning  the  wills  of  soldiers. 
109.  But  this  extreme  exactness  in 
framing  testaments  has  been  dispen- 
Bed  with  by  the  imperial  constitutions 
in  the  case  of  military  men,  on  ac- 
count of  their  want  of  skill  in  such 

x2 
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testium  adhibuorint,  nequo  vendide-  matters.  For  although  they  may  have 
rint  familiam,  neque  nnnciipaverint  neither  employed  the  legal  number 
testamentum,  recto  nihilominus  tes-  of  witnesses,  nor  have  sold  their 
tantur.  (e)  patrimony,  nor  have  established  their 

testament  by  nuncupatio,  they  are 
nevertheless  considered  to  have  made 
a  valid  will. 

Just.  ii.  11.  pr. 

(e)  In  regard  to  testaments  made  by  soldiers,  it  is  to  be 
observed  that  when  made  in  the  field,  all  that  was  required 
was  the  definite  expression  of  the  will,  and  such  a  testament 
was  deemed  valid,  not  only  whilst  the  person  who  made  it 
continued  in  the  army,  but  for  one  year  after  his  honourable 
dismissal.  This  privilege  accorded  to  the  soldiers  was  one 
of  the  most  ancient  and  most  important  in  the  Roman 
State.  Before  the  time  of  the  Twelve  Tables,  the  soldier 
could  dispose  of  his  property  ;  for  he  was  able  "  in  procinctu 
facere  testamentum."  After  the  auspices  were  taken,  the 
soldier  might  make  his  testament  in  the  most  informal 
manner.  If  this  privilege  had  not  been  permitted  to  him  he 
would  have  often  died  intestate.  When  the  auspicia  ceased 
to  be  taken  this  mode  of  making  a  testament  must  have 
fallen  to  the  ground,  and  for  a  long  time  no  new  privilege 
of  the  kind  seems  to  have  been  granted.  In  the  time  of  the 
emperors  it  was  revived  by  an  imperial  constitution,  by  which 
the  privilege  of  making  a  will  was  extended  to  the  utmost 
in  favour  of  the  soldier.  No  form  was  needed.  He  might 
make  it  by  writing  with  his  finger  on  the  sand,  or  by 
using  as  ink  the  blood  from  his  wound  to  write  upon 
his  shield.  He  could  appoint  any  person  whom  he  pleased 
as  his  heir,  and  the  most  remarkable  variation  from  the 
established  law  was,  that  he  might  die  partly  testate  and 
partly  intestate,  for  the  fundamental  maxim  of  the  law  of 
inheritance,  "  Nemo  pro  parte  tcstatus  pro  parte  intestatus 
decedere  potest,"  was  relaxed  in  his  case.  Justinian  some- 
what modified  this,  and  limited  the  privilege  of  the  soldier 
to  the  will   made   in   castris,  or    when    on  an    expedition. 
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Ulpianus  says,  "  Milites  quomodocumque  fecerint  testa- 
menta  valent,  id  est  etiam  sine  legitima  observatione.  Nam 
principalibus  constitutionibus  permissiim  est  illis,  quomodo 
cumque  vellent,  quomodocumque  possent,  testari.  Idque 
testamentum  quod  miles  contra  juris  regulam  fecit,  ita  de- 
mum  valet,  si  vel  in  castris  mortuus  sit,  vel  post  missionera 
intra  annum."     Ulp.  tit.  xxiii.  10. 


110.  Prseterea  permissum  est  iis 
et  peregrinos  et  Latinos  instituere 
heredes  vel  iis  legare;  cum  alioquin 
peregrini  quidem  ratione  civili  pro- 
hibeautur  capere  hereditatem  legata- 
que,  Latini  vero  per  legem  Juniam.(/) 


110.  Besides  they  are  permitted 
to  institute  as  heirs  both  peregrini 
and  Latini,  or  to  make  bequests  to 
them;  although  formerly  the  Peri 
grini  were  prohibited  from  taking  the 
hereditas  and  legacies  by  the  princi- 
ples of  the  civil  law,  but  the  Latini 
by  the  lex  Junia. 


if)  See  note  on  the  lex  Junia,  sec.  22.  lib.  i.  p.  39.  et  seq. 


111.  Cselibes  quoque  qui  lege 
Julia  (g)  hereditatem  legataque  ca- 
pere vetantur,  item  orbi,  id  est  qui 
liberos  non  habent,  quos  lex  Pa^pia 
plus  quam  semissem  capere  prohibet. 


111.  Unmarried  persons  also  are 
prohibited  by  the  lex  Julia  from 
taking  either  the  hereditas  or  lega- 
cies, the  same  is  the  caae  with  orbi, 
that  is  those  who  are  childless,  whom 
the  lex  Papia  forbids  from  acquiring 
more  than  one  half  of  the  hereditas, 
and  legacies  bequeathed  to  them. 


(g)    Gains  here  refers  to  the  lex  Julia  "  de  maritandis 
ordinibus"  passed  in  the  year  of  Rome   757.     See  note  in 
book  1.  178.     Calebs  or  Coelebs  is  a  term  only  applied  to 
men ;    and  it  denoted  those  men  who  remained  unmarried. 
Gai.  in   loco,  and  ss.  144,  286.     Ulp.  tit.  viii.  6.;  xvii.   1. ; 
xxii.   3.      In   these   passages    Ulpianus  speaks  of  the  Coe- 
lebs as  being  in  regard  to  legacies  under  the  same  disabili- 
ties as  the  spado,  and  as  the  Latinus  Junianus.      1.  3.  Cod. 
de  in   viduit.  et  de  leg.   Jul.  etc.  (6.  40.)  Tit.  Cod.  (8.  58.) 
A  Cselebs  could  not  take  an  hereditas  or  a  legacy,  unless  he 
married  within  one  hundred  days  from  the  time  it  vested 
in  him.     "Si  Caelebs     .     .     .     nee  intra  dies  certum  leai 
paruerit."     Ulp.  tit.  xvii.  1 . 
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112.  Sed  senatus  divo  Hadriano 
auctore,  ut  supra  quoqii,e  significavi- 
nms,  mulieribus  etiam  coemptione 
non  facta  festamentum  facere  per- 
misit,  si  modo  majores  facerent 
annorutn  XII  tutore  auctore ;  scilicet 
ut  quaa  tutela  liberatas  non  essent  ita 
testari  deberent.  (Ii) 


112.  But  the  senate  has,  by  the 
authority  of  Hadrian,  permitted  •wo- 
men, as  we  have  said,  to  make  a  testa- 
ment without  concluding  a  coemptio, 
if  they  are  abov^e  twelve  years  of  age 
and  they  act  under  the  authority  of 
their  tutors;  so  that  those  women 
who  are  not  freed  from  the  hitela 
ought  to  make  their  testaments  in  this 
way. 


(h)  Huschke  is  of  opinion  that  Gains  is  here  speaking  of 
the  provision  of  the  senatus  consultum  Avhich  exempted 
women  from  the  coemtio,  in  order  to  their  attaining  the  testa- 
menti  factio  ;  and  conjectures  the  reading  of  this  section  to 
be  that  which  we  have  italicised  in  the  text.  Under  the 
early  Roman  law  women  had  recourse  to  the  "fiduciaria 
coemptio,"  to  enable  them  to  make  a  valid  testament.  See 
Bk.  1.  sec.  115a.;  also  Frag.  XII  Tab.  v.  3.  Cic.  de 
Invent,  ii.  50.  sec.  148. 


113.  Videntur  ergo  melioris  con- 
dicionis  esse  feminse  quam  masculi : 
nam  mascuUis  minor  annorum  xiiii 
testamentura  facere  non  potest,  cti- 
amsi  tutore  auctore  testamentum 
facere  velit ;  femina  vero  post  xii 
annum  testamenti  faciundi  jus  nan- 
ciscitur.  (i) 


113.  Women  therefore  appear  to 
be  in  a  better  condition  than  men ; 
for  a  male  of  less  than  fourteen  years 
of  age,  cannot  make  a  will,  although 
he  may  wish  to  make  it  with  the 
sanction  of  his  tutor ;  but  a  woman 
after  attaining  twelve  years  of  age 
has  gained  the  right  of  making  a  will. 


(i)  The  Codex  has  after  the  word  "faciundi"  two  obscure 
marks  which  the  critics  cannot  with  certainty  decipher,  but 
without  doubt  "ta,"  the  letters  which  would  stand  for  tutore 
auctore,  are  in'the  MS.  Gains,  indeed,  could  not  omit  these 
words,  if  he  wished  to  state  accurately  the  extent  of  the 
superior  privilege  enjoyed  by  females  over  males,  and  in 
connection  with  what  he  had  previously  mentioned 
See  Iluschke's  Kritik.  in  loco. 

114.  Igitur  si  quseramus  an  valeat  lit.    When  we  therefore  enquire 

testamentum,  imprimis  advertere  de       whether  a   testament  is   valid,  we 
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bemus  an  is  qui  id  fecerit  habuerit  tes-  ought  in  the  first  instance  to  examine 
tamenti  factionem  :  (j)  deinde  si  ha-  if  the  party  who  has  made  it  had  the 
buerit,  requiremus  an  secundum  juris  legal  power  (iesfajnenfi/ac^io).  Then 
civilis  regulam  iestatus  sit :  exceptis  if  he  have  this  qualification,  we  must 
militibus,  qui&H*  propter  nimiam  in-  ascertain  whether  he  has  made 
peritiam,  ut  diximus,  quomodo  velint  his  will  in  accordance  with  the  rules 
vel  quomotZo  possint,  permittitur  tes-  of  the  civil  law.  Soldiers  are  esempt- 
tamentum  facere.  ed  from   this,  and  as  we  have  said, 

on  account  of  their  very  great  want 
of  skill  in  such  matters,  are  allowed  to 
make  a  will  in  whatever  way  they 
wish,  or  may  be  able. 


(;)  Testamenti  f actio.  No  person  could  make  a  Will 
at  Rome  unless  he  possessed  what  was  technically  denomi- 
nated the  testamenti  factio.  As  a  general  rule  in  Roman 
law  every  legal  person  had  the  right  to  make  a  testament. 
Hence,  it  is  the  exception  to  this  rule  to  which  attention 
must  be  more  particularly  directed.  It  has  been  observed 
that  the  term  "  testamenti  factio  "  was  used  in  different  and 
distinct  senses.  It  had  three  meanings  :  1.  It  was  employed 
to  denote  the  person  competent  to  make  a  Will,  in  which 
sense  it  was  said  to  be  the  "  testamenti  factio  activa."  It  is 
of  this  that  Gaius  speaks  in  the  text.  2.  The  term  was 
employed  to  denote  fitness  to  be  the  legal  object  of  the 
testator's  thoughts  in  his  Will,  and  in  this  sense  it  was  said 
to  be  the  "  testamenti  factio  passiva."  Hence,  it  was  said, 
"  Testamenti  autem  factionem  non  solum  is  habere  videtur 
qui  testamentum  facere  potest,  sed  etiam  qui  ex  alieno  tes- 
tamento  vel  ipse  capere  potest  vel  alii  adquirere,  licet  non 
possit  facere  testamentum,  et  ideo  furiosus  et  mutus  et  post- 
umus  et  infans  et  filius-fatnilias  et  servus  alienus  testamenti 
factionem  habere  dicuntur."  Ins.  s.  4.  de  her.  (pial.  et  dif. 
(2.  19).  3.  The  term  however  was  not  only  applied  in  the 
manner  just  explained,  but  it  was  also  used  to  denote  those 
persons  who  were  held  to  be  legally  competent  as  witnesses 
at  the  solemn  and  formal  making  of  a  Roman  testament. 
Thus  Justinian  says,  "Testes  adhiberi  possunt  ii,  cum  quibus 
testamenti  factio  est."     Ins,  s.  6.  de  test.  ord.  (2.  10.)      In 
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this  sense,  as   we  learn  from  the  Institutes,  were  exduded 
women,  impuberes,  slaves,  lunatics,  deaf  and  dumb  persons, 
those  under  the  bonorum  interdictio,  and  those  "quem  leges 
jubent  improbum  iutestabilemque  esse."  s.  6.  de  test.  ord. 
(2.  10.)     In  the  later  civil  law  those  who  were  deaf  or  dumb 
could  be  legal  witnesses.     Intestahility  is  the  very  opposite 
of  the  "testamenti  factio."     Hence  Ulpianus  says,  "  Intes- 
tabilis  sit ;    ergo  nee  testamentum  facere  poterit,  nee   ad 
testamentum  adhibere."  1.  18.  s.  1.  Dig.  qui  test.  fac.  pos. 
(28.  1.)     It  was  an  essential  requisite  to  a  valid  testament 
that  the  heir  should  possess  the  "testamenti  factio;"  and 
the  form  also  was  invalid  if  the  witnesses  had   not    this 
qualification.       If  the  testator  lost  the  "  testamenti  factio" 
after  having  made  his  will,  the  testament  was  termed  irri- 
tum.  "  Irritum  fit  testamentum,  si  testator  capite  deminutus 
fuerit  aut  si  jure  facto  testamento  nemo  exstiterit  heres," 
etc.     Ulp.  tit.  xxiii.  sees.  4,  5.     Both  the  familiae  emptor 
and  the  libripens  must  have  the  "  testamenti  factio."     If  a 
man  was  uncertain  as  to  his  actual  legal  condition,  he  had 
not  the  "  testamenti  factio."     "  Qui  de  statu  suo  incertus 
est  factus,  quod  patre  peregre  mortuo  ignorat,  se  sui  juris 
esse,   testamentum  facere  non  potest."      Ulp.  tit.  xx.    11. 
Boecking's  Instit.  p.  227.     Heirmann'a  hand-lexicon,  sub 
voce  "  Factio."     See  also  the  note  on  this  subject  in  i.  40. 


115.    Non    tamen,   ufc  jure    civili  115.    It  does  not  suffice  for  the 

valeat  testamentum,  sufficit  ea  obser-  validity  of  a  will,  according  to  civil 
vatio  quam  supra  expos itimus  do  law,  to  observe  what  has  been  said 
familiao  venditione  ct  de  testibus  et  with  reference  to  the  sale  of  the 
de  nuncupationibuB.  famiUa,   the  number   o*"  witnesses 

and  the  nuncupatio. 


116.  Ante  omnia  requirendum  est  116,  We  must  at  the  very  oulset 

an  institutio  heredis  soUemni  more  enquire   whether,  the  institution  of 

facta  sit :    nam  aliter  facta  iustitu-  the   heir   has    been  ^effected  in   the 

tione  nihil  proficit  familiam  testatoris  solemn  manner  prescribed ;    for  if  it 

ita  venire,  testcsve  ita  at?hibere,  aut  has  been  done  otherwise,  the  sale  o' 
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nuncnpare    testamentum,    ut    supra 
diximas. 


117.  Sollemnis  autem  inetitutio 
liasoest:  titius  heres  estc.  Sed  et 
ilia  jam  conprobata  videtur  :  titium 
HEKEDEM  ESSE  JuBEO,  At  ilia  non 
(ft  conprobata:  titium  heeedem 
ESSE  voLO.  Set  et  ilte  a  plerisque 
inprobatas  suni  :  heredem  instituo, 

item  HEEEDEM  FACIO. 


the  familia  of  the  testator,  the  pre- 
sence   of    the    witnesses,    and    th 
nuncupation   of    the    testament,   of 
which   we   have  spoken  before,  are 
all  equally  inoperative. 

117.  The  following  is  the  formula  for 
the  solemn  institution:  "LetTitiua 
be  my  heir ;  "  and  this  also  appears 
equally  approved :  "I  command 
(jubeo)  that  Titius  be  my  heir ;  "  but 
this  form  of  expression  is  not  ad- 
missible :  "  I  wish  {volo)  that  Titius 
be  my  heir."  These  also  are  re- 
jected by  most — "  I  institute  (insti- 
tuto)  such  an  one  my  heir,"  and  "I 
make  (/acio)  such  an  one  heir." 


r 


118.  Observandum  prseterea  est, 
ut  si  mulier  quas  in  tutela  sit  faciat 
testamentum,  tntoris  Sixictoi  itate  fa- 
cere  debeat :  alioquin  iuutiliter  jure 
civili  testabitur. 


118.  Moreover,  it  must  be  observed 
that  if  a  woman  who  is  under  the 
tutela  would  make  a  will,  she  must 
make  it  under  the  authority  of  her 
tutor ;  otherwise  it  will  be  inoperative 
according  to  the  civil  law  (jus  civile). 


c. 


119.  Prsetor  tamen,  si  septem  sig- 
nis  testium  siguatum  sit  testamen- 
tum, scriptis  heredibus  secundum 
tabulas  testamenti  honorum  'posses- 
sionem pollicetur :  (k)  et  si  nemo  sit  ad 
quem  ab  intestato  jure  legitime  per- 
tineat  hereditas,  velut  frater  eodem 
patre  natus,  aut  patruus  aut  fratris 
filius,  ita  poterunt  scripti  heredes  re- 
tinere  hereditatem.  Nam  idem  juris 
est  et  si  alia  ex  causa  testamentum 
non  valeat,  velut  quod  familia  non 
venicrit  aut  nuncupationis  verba  tes- 
tator locutus  non  sit. 


119.  Yet,  if  the  testament  is  sealed 
with  the  seals  of  seven  witnesses, 
the  prsetor  grants  the  possession  of 
the  pro))ei'ty  bequeathed  to  the  heirs 
mentioned  in  the  will  {secundum  ta- 
hulas)  on  the  ground  of  the  testa- 
ment ;  and  if  there  be  no  one  to  whom 
the  hereditas  legally  belongs  through 
intestacy,  as  for  example,  a  brother 
born  by  the  same  father,  or  a  pater- 
nal uncle,  or  a  son  of  a  brother,  the 
heirs  thus  designated  could  retain 
the  hereditas.  The  same  holds  good, 
if  the  testament  is  not  valid  from  any 
other  cause,  as  for  example,  because 
the  testator  has  not  sold  the  familia, 
or  has  not  pronounced  words  of 
nuncupatio. 


(k)  The  bonorvm  possessio  is  defined  by  Ulpianus  as  the 
right  of  suing  for  or  retaining  a  patrimony  or  thing   wliich 
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belonged  to  another  at  the  time  of  his  death.  "  Bonoriim 
igitur  possessionem  ita  recte  definiemus  :  jus  persequendi 
relinendique  patrimonii,  sive  rei,qua2Ciijusque,quum  moritur 
fiiit."  1.  3.  s.  2.  de  bon.  pos.  (37.  1.)  As  Mr.  Long  observes, 
the  strict  laws  of  the  Twelve  Tables  as  to  inheritance  were 
gradually  relaxed  by  the  prajtors'  edict,  and  a  new  kind  of 
succession  was  introduced,  by  wliich  a  person  might  have  a 
bonorum  possessio  who  could  have  no  hereditas  or  legal 
inheritance.  Art.  bon.  pos.  Diet.  Gr.  and  Rom.  Antiq. 
The  germ  of  the  bonorum  possessio  is  hidden  in  some  ob- 
scurity, and  there  have  been  a  number  of  hypotheses  as  to 
its  origin.  The  injustice  of  the  strict  law  of  inheritance 
was  without  doubt  at  times  severely  felt ;  and  the  rigour  of 
the  jus  civile  did  not  allow  of  the  prjetors  introducing  by  a 
single  act  an  entirely  new  code  of  laws  upon  the  sub- 
ject. What  first  took  place  was  probably  this :  upon 
the  presentation  of  a  hereditatis  petitio  the  praetor  ascertained 
who  was  the  person  entitled  to  the  property,  and  by  his 
decision  regulated  the  possession  accordingly.  So  long  as 
the  forms  of  procedure  known  as  the  "  legis  actiones"  con- 
tinued, the  "hereditatis  vindicatio"  and  the  "  rei  vindicatio" 
terminated  in  the  same  result,  and  by  means  of  the  "  hereditatis 
vindicatio"  the  right  to  the  property  was  settled.  But  when 
the  new  mode  of  procedure  arose  by  means  of  the  formulce, 
and  the  "  rei  vindicatio"  could  only  be  instituted  by  a  non- 
possessor,  it  had  to  be  ascertained  previously  who  was  in 
possession,  and  the  decision  of  this  point  was  probably  the 
first  interference  of  the  prsetor  in  relation  to  the  bonorum 
possessio.  The  honorum  possessio  gave  no  right  of  inherit- 
ance, and  the  party  obtaining  it  was  never  regarded  as  heir, 
but  as  "  in  heredis  loco."  The  "  interdictum  adipiscendae  pos- 
sessionis"  would  at  times  have  not  only  the  effect  of  deter- 
mining the  possession  for  the  time  being,  but  when  there 
was  no  heir  the  person  who  obtained  the  possession  would 
without  doubt  gain  the  estate.  In  this  way  a  new  legal  insti- 
tution was  built  up.  The  honorum  possessio  at  its  com- 
mencement was  "  juris  civilis  adjuvantis  gratia;"  then,  as 
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the  legal  life  of  the  nation  advanced,  it  came  to  be  "  sup- 
plendi  juris  civilis  gratia;"  and  in  its  final  development  it 
vras  "  corrigendi  juris  civilis  gratia."  See  on  this  view  Von 
Vangerow's  Pandecten,  vol.  ii.  s.  398,  where  the  views  of  dif- 
ferent jurists  are  presented  and  examined.  Leist.  hist.  hon. 
pos.  sec.  tab.  Goett.  J  841 ,  and  by  the  same  author,  '*  Die  bon. 
pos.  ihre  geschichtl.  Entwicklung  und  heutige  Geltung 
Goett.  2  vols.  1844, 1848,  where  will  be  found  the  best  discus- 
sion of  this  important  subject. 

Again,  it  should  be  remembered  that  during  the  time  of 
the  classical  jurists  the  bonorum  possessio  existed  as  a  com- 
prehensive and  complete  system  of  Inheritance,  not  merely 
supplying  the  defects  of  the  hereditas  by  the  jus  civile, 
but  as  a  system  perfect  and  independent  in  itself.  From  the 
time  of  its  establishment  it  continued,  with  modifications  to  be 
presently  explained,  until  the  close  of  the  Roman  empire. 
It  was  a  remarkable  fact  that  there  should  exist  among  the 
same  people  what  has  been  denominated  a  dualismus,  or 
two  distinct  modes  of  inheritance — hereditas  and  bonorum 
possessio.  These  two  systems  differed  in  three  points 
—  not  necessarily  and  always,  but  possibly  and  at 
times :  namely,  as  to  persons,  the  mode  of  acquisition, 
and  as  to  scope  and  operation.  As  to  the  persons  entitled 
to  the  inheritance  by  the  bonorum  possessio,  they  were  not 
always  different  from  those  who  took  by  the  hereditas.  The 
main  distinction  was  this :  hereditas  was  based  on  strict 
agnatio',  bonorum  possessio  on  cognatio,  and  it  also  respected 
the  neglected  rights  of  the  wife.  In  testamentary  succession 
the  bonorum  p>ossessio  was  a  much  freer  and  more  elastic 
system  ;  on  the  other  hand,  the  rules  which  regulated  the  suc- 
cession to  the  hereditas  were  exceedingly  exact  and  strict. 

A  further  distinction  that  marked  these  two  systems  rela- 
ted to  the  diff'erent  modes  of  acquisition ;  and  here  the 
strictness  was  on  the  side  of  the  bonorum  possessio,  and  the 
freedom  on  the  side  of  the  hereditas.  To  secure  the  succes- 
sion by  virtue  of  hereditas,  all  that  was  required  was  some 
act  of  will  on  the  part  of  the   heir   or   heirs   who  claimed 
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under  the  jus  civile.  Neither  form  nor  time  was  deemed  of 
importance.  It  was  quite  different  with  the  bonorum  possessio. 
To  enter  upon  an  estate  required  the  especial  intervention 
of  the  praetor,  which  as  the  rule,  must  be  sought  by  the 
bonorum  possessor,  within  one  hundred  days  (centum  diehus). 
To  obtain  the  judgment  of  the  praetor,  the  person  claiming 
was  obliged  to  notify  the  judge,  and  to  obtain  his  interference 
and  his  aid  by  the  presentation  of  a  petition. 

Finally,  in  regard  to  the  scope  or  operation  of  these  two 
modes  of  inheritance,  in  all  real  and  essential  results  they 
were  the  same.  But  in  some  minor  respects  there  was  a 
difference.  Both  the  bonorum  possessores  and  the  heredes, 
obtained  a  "  universal  succession."  The  heir,  however,  who 
obtained  the  estate,  held  it  ex  jure  Quiritium,  and  all  the 
actions  for  or  against  the  testator  were  valid  against  his 
successor  by  the  jus  civile  On  the  other  hand,  the  bonorum 
possessor  acquired  only  the  "  bonitarian  ownership  "  of  the 
property,  even  when  the  person  whom  he  succeeded  had 
held  his  estate  in  quiritarian  ownership.  All  the  actions  for 
and  against  him  were  simply  utiles  act'iones,  a  term  employed 
to  denote  the  action  given  by  the  praetor,  and  the  opposite 
of  the  actio  directa  given  by  the  jus  civile.  So  far  the  ad- 
vantages of  the  bonorum  possessor,  were  by  no  means  on  a 
par  with  the  legal  heir,  but  he  enjoyed  a  great  advantage 
over  him,  in  the  light  to  what  was  denominated  the  "  inter- 
dictum  quorum  bonorum."  The  following  was  the  form  of 
this  interdict: — "  Ait  prsetor  :  quorum  bonorum  ex  edicto 
meo  illi  possessio  data  est,  quod  de  his  bonis  pro  herede  aut 
pro  possessore  possides,  possideresve  si  nihil  usucaptum 
esset,  quod  quidem  dolo  malo  fecisii  uti  desineres  possidere, 
id  illi  restituas."  1.  1.  pr.  Dig.  quo,  bon.  (43.  2.)  The 
person  who  obtained  the  bonorum  possessio  became  entitled 
to  the  "  interdictum  adipiscendae  possessionis,"  by  the  aid  of 
which  any  person  who  had  actual  possession  of  the  property 
could  be  compelled,  in  a  summary  manner,  to  surrender  it  to 
another  claimant.  This  was  a  great  privilege  for  the 
I'onorum  possessor,  and  there  was  nothing  corresponding  to  it 
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which  appertained  to  the  heir.  Its  operation  was  to  compel  a 
person  who  held  possession  of  the  property,  of  which 
bonorum  posse.ssio  was  granted  to  another,  to  give  it  up  to 
the  claimant,  and  that  whether  the  person  in  possession  of 
the  property  held  it  "pro  herede,"  or  "pro  possessore.' 
Thus,  Ulpianus  says,  "Hoc  interdictum  restitutorium  est,  et 
ad  universitatem  bonorum,  non  ad  singulas  res  pertinet ;  et 
appellatur  Quorum  bonorum,  et  est  adipiscendge  possessionis 
universorum  honorum."     1.  1.  Dig.  tit.  cit.  (43.  2.) 

These  two  systems,  as  already  observed,  existed  quite 
separately  from  each  other,  but  as  independent  modes  of 
inheritance  valid  at  the  same  period.  When  one  and  the 
same  person  was  entitled  to  the  bonorum  possessio,  and  to 
the  hereditas  of  a  deceased  person,  there  arose  no  difficulty, 
for  such  a  person  had  the  advantages  of  both  systems,  and 
was  especially  favoured  by  being  entitled  to  the  "interdic- 
tum quorum  bonorum."  It  would,  however,  sometimes 
happen,  that  one  person  was  entitled  to  the  honorum  posses- 
sio and  another  by  the  jus  civile,  to  the  hereditas.  When 
this  conflict  of  interest  arose  there  was  no  general  principle 
nor  fixed  rule  by  which  it  was  possible  to  determine  which 
party  must  succumb  ;  but  each  case  was  decided  upon  its 
own  merits.  The  system  which  succeeded  practically  took  the 
technical  phrase  cum  re,  and  the  one  that  failed,  sine  re. 
Thus,  if  tliere  were  an  hereditas  cum  re,  there  must  be  a 
honorum  possessio  sine  re,  and  so  vice  versa^  It  is  quite  erro- 
neous to  assert,  as  some  have,  that  in  doubtful  cases  the 
possessor  cum  re  succeeded.  To  take  an  illustration.  A 
man  died  and  left  an  emancipated  son,  and  a  "proximus 
adgnatus."  The  jus  civile  did  not  concern  itself  at  all  with 
the  emancipated  son,  but  called  the  nearest  agnate  to  the 
inheritance :  in  such  a  case  the  praetor  interfered,  and 
so  to  speak,  cancelled  or  struck  out  the  "capitis  deminutio" 
of  the  emancipated  son,  giving  the  possession  and  enjoy- 
ment of  the  inheritance  to  him  not  as  heir;  but  as  the  bono- 
rum possessor.  Thus  he  took  the  bonorum  possessio  cum  re, 
and  the  "  proximus  adgnatus"  had  the  hereditas  sine  re.     It 
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was,  it  must  be  observed,  quite  different  from  his  being  a  non 
heres,  for  he  had  the  "  hereditatis  petitio,"  and  though  he 
failed  to  defeat  the  bonorura  jiossessor  lie  would  succeed 
in  an  action  against  any  third  party.  He  was  only  excluded 
from  the  inheritance  by  the  bonorum  possessor  cum  re. 

Finally,  these  two  systems  existed  as  a  dualismus  for 
several  centuries  ;  until  in  the  later  Roman  law  an  impor- 
tant alteration  was  introduced.  The  bonorum  possessio  was 
not  abolished,  but  there  was  a  fusing  together  or  union  of  the 
two  prevailing  systems,  and  the  result  was  the  creation  of  a 
new  law  of  inheritance,  in  which  the  ideas  and  principles  of 
the  praetorian  law  as  found  in  the  bonorura  possessio  were 
transferred  to  the  hereditas  arising  out  of  the  jus  civile. 
In  this  way  the  strictness  of  the  jus  civile  was  for  ever 
abolished.  The  prsetorian  system  was  employed  to  remedy 
the  defects  and  to  fill  up,  so  to  speak,  the  gaps  in  the  here- 
ditas. By  the  118th  Novella  of  Justinian  this  great 
change  was  accomplished.  The  bonorum  possessio  did  not 
become  antiquated,  nor  had  the  hereditas  ceased  to  be  a 
practical  system,  but  an  entirely  new  law  of  Inheritance 
arose,  which  to  take  a  homely  illustration  was  not  unlike  a 
single  garment  made  from  the  best  parts  of  two  old  ones.  What 
was  deficient  in  one  system  was  supplied  by  piecing  out  from 
the  other.  The  hereditas  was  the  practical  system,  but 
when  this  failed,  and  parties  equitably  entitled  to  the  inheri- 
tance would  have  got  nothing  on  account  of  the  strict 
law,  the  honorum  possessio  by  its  more  flexible  methods  gave 
them  the  inheritance.  Not  that  there  existed  any  longer 
two  systems,  as  there  had  been  during  the  prsetorian  period. 
There  was  finally  established  one,  and  only  one,  law  of 
inheritance  for  the  empire. 

120.    Sed   videamus  an  non,    (?)  120.  Bnt,  let  ua  Bee  whether  or  not 

etiarasi   frater  aut  patruua    extent,  if  a  brother  or  a  paternal  uncle  is 

potiores  scriptis  heredibus  habeantur.  living,    their  claim   would    be   pre- 

Kescri/ito  enim  Imperatoris  Antonini  ferred  to  that  of  the  instituted  heirs, 

significatur,  eos  qui  secundum  tabu-  It  is  provided  by   a  rescript  of  the 

las  testament!  non  jure  factus  bono-  Emperor    Hadrian,  that  those  who 
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rum  possessionem  petierinfc,  posso 
adversus  eos  qui  ab  intestate  vindi- 
cant  hereditatem  defenders  se  per 
exceptionem  doli  mali. 


have  claimed  possession  of  property 
according  to  the  provisions  of  such  a 
testament,  not  made  in  strict 
accordance  -with  law,  could  defend 
themselves  by  the  exceptio  doli  mali, 
against  those  who  claim  the  inheri- 
tance by  intestacy  (ab  intestato.) 


(I)  Hnschke  affirms  that  Gaius  intends  to  say  that  if  a 
brother  or  father's  brother  were  living,  he  would  be  pre- 
ferred to  the  instituted  heir,  but  that  from  the  peculiarity  of 
the  expression  videamus  an,  he  says  the  very  opposite,  for  the 
sentence  as  written  is  negative  ;  to  make  it  affirmative 
we  must  insert  the  word  non,  or  we  might  say  videamus  ne. 
Thus  Ulpianus  says,  "Videamus  an  nihil  mihi  exceptio  prosit: 
for  it  follows  in  opposition  to  "puto  autem,  huic  exceptionem 
non  prodesse."  See  also  Paulus  1.  32.  sec.  1 ;  Dig.  de  inof- 
fic.  test.  (5.  2.)  Speaking  of  a  "suus  heres  "  who  has  in- 
herited a  legacy,  he  says  that  he  could  not  be  excluded 
from  the  "Querela;  "  the  word  "  enim "  introduces  the 
reasons  and  there  follows  as  the  antithesis  "  tutius  tamen 
fecerit,  si  se  abstinuerit  a  petitione  legati."  The  letter  n 
standing  in  the  manuscript  for  non  which  has  been  lost  in 
the  word  an  is  restored  in  the  lex,  and  the  amended  reading  is 
"Sed  videamus  an  non  etiamsi,  etc."  In  the  following  section 
where  the  words  "  an  autem  et  ad  ea  testamenta  feminarum, 
quae  sine  tutoris  auctoritate  fecerint,  hsec  constitutio  perti- 
neat,  videbimus"  occur,  a  similar  emendation  is  not  required, 
for   here   Gaius   intends   that   the     proposition  should  be 


negative. 


121.  Quod  sane  quidem  ad  mascu- 
lorum  testamenta  pertinere  certum 
est;  item  ad  feminarum  quo)  ideo 
non  utiliter  testatce  sunt,  quod  verbi 
gratia  familiam  non  vendiderint  aut 
nuncupationis  verba  locutso  non  sint ; 
an  autem  et  ad  ea  testamenta  femi- 
narum quae  sine  tutoria  auctoritate 
fecerint  haec  constitutio  pertineat, 
videbimus. 


121.  This  decision  certainly  applies 
to  testaments  made  by  males,  as  well 
as  to  those  of  women,  who  have  made 
an  inoperative  will,  either  because 
they  have  not  sold  their  familia,  or 
not  employed  words  of  nuncupatio. 
But  whether  this  constitution  applies 
to  the  testaments  of  women  made 
without  the  auctoritas  of  their  tutorsj 
remains  to  be  seen. 
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122.  Loquimur  antem  de  his  scili- 
cet feminia  quo9  non  in  legitima 
parentium  aut  patronorum  tutela 
sunt,  sed  de  his  quas  alterius  generis 
tutores  habent,  qui  etiam  inviti  co- 
gontur  auctores  fieri :  alioquin  pa- 
rentem  et  patronum  sine  auctoritate 
ejus  facto  testamento  non  summoveri 
palam  est. 


122.  We  speak  specially  of  women 
who  are  not  under  the  legitimate 
guardianship  of  their  ascendants  or 
patrons,  but  who  have  tutors  of 
another  kind,  who  can  bo  compelled 
against  their  will  to  interpose  tlieir 
auctoritas  :  otherwise  it  is  clear  that 
an  agnate  ascendant  and  patron, 
is  not  superseded  by  a  testament 
made  without  his  authority. 


C.t 


123.  Again,  he  who  has  a  son 
under  his  potestas  must  take  care 
that  he  either  institutes  him  heir,  or 
disinherits  him  by  name;  otherwise  if 
he  pass  him  by  in  silence,  the  testa- 
ment will  be  inoperative,  so  that  as 
the  doctors  of  our  school  teach,  even 
if  the  son  die  during  the  lifetime 
of  his  father,  no  one  can  become  heir 
under  this  testament,  principally, 
because  the  institution  was  invalid 
from  the  very  commencement.  But 
the  jurists  of  the  opposite  school 
think  that  the  son,  if  he  be  living  at 
the  time  of  the  death  of  his  father, 
stands  in  the  way  of  the  party  insti- 
tuted heir,  and  becomes  heir  by  in- 
testacy ;  but  if  he  be  dead  before  the 
time  of  the  decease  of  his  father, 
they  hold  that  the  Jiereditas  can  be 
entered  upon  in  virtue  of  the  testa- 
ment, since  the  son  can  no  longer  be  an 
obstacle,  because  they  are  certainly  of 
opinion,  that  the  testament  is  not 
inoperative  from  the  first  (a&  initio) 
by  the  omission  of  the  son.  (m) 


Just.  ii..  13.  pr. 

(m)  From  section  123  to  137,  Gaius  treats  of  disinheri- 
son. There  were  certain  persons  whom  it  was  not  in  the 
power  of  the  testator  to  disinherit,  by  simply  passing  them 
over  and  institnting  an  heir.  They  could  still  inherit  and 
their  omission  rendered  the  testament  inoperative. 


123.  Item  qui  filium  in  potestate 
habet  curare  debet,  ut  eum  vel 
heredem  instituat  vel  nomiuatim 
exheredet;  alioquin  si  eum  silentio 
praeterierit,  inutiliter  testabitur :  adeo 
quidem,  ut  nostri  prseccptores  exis- 
timent,  etiamsi  vivo  patre  filius  de- 
functus  sit,  neminem  heredem  ex  eo 
testamento  existere  posse,  scilicet 
quia  statim  ab  initio  non  constiterit 
institutio.  Sed  diversae  scholse  auc- 
tores, siquidem  filius  mortis  patris 
tempore  vivat,  sane  impedimento  eum 
esse  scriptis  heredibus  et  ilium  ab 
intestato  heredem  fieri  confitentur: 
si  vero  ante  mortem  patris  intercep- 
tus  sit,  posse  ex  testamento  heredi- 
tatem  adiri  putant,  nullo  jam  filio 
impedimento;  quia  scilicet  existi- 
mant  non  statim  ab  initio  inutiliter 
fieri  testamentum  filio  prasterito. 
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If  such  persons  were  to  be  excluded,  it  must  be  done  l)y 
express  words,  declaring-  that  they  should  not  inherit :  as 
"  exheres  esto  :  exheredes  sunto."  When  words  were  thus 
expressly  employed,  a  person  otherwise  entitled  might  be 
the  subject  of  disinherison  (exheredatio).  There  could  be 
no  conditional  disinherison,  except  when  an  heir  was  insti- 
tuted under  a  condition,  and  the  party  disinherited  was  set 
aside  in  favour  of  the  person  instituted.  Such  disinherison 
must,  in  the  very  nature  of  the  case,  stand  in  connexion 
with  a  conditional  institution,  if  the  condition  were  not 
purely  a  "conditio  potestiva."  1. 46.  sec.  1.  and  1. 86.  Dig*,  de 
hered.  inst.  (28.  5).  According  to  the  jus  civile  the  above 
held  true  in  the  case  of  the  sui,  both  the  "  sui  liberi,"  as  also 
"  postumi,"  unless  they  were  expressly  excluded  by  the  tes- 
tator. In  the  case  of  sons  (filii),  disinherison  was  required  to 
be  made  nominatim.  That  is  to  say,  special  and  distinct 
persons  must  be  pointed  out,  although  their  actual  names 
need  not  be  mentioned.  We  learn  from  Gains  that  it  sufficed 
for  daughters  and  grandchildren,  if,  after  the  institution  of 
the  heir,  the  testator  disinherited  them  as  a  class.  This  he 
could  do  by  using  the  following  words:  "  ceteri  exheredes 
sunto  ;  "  this  was  called  "exheredatio  inter  ceteros."  It  was, 
however,  necessary  that  something  should  be  left  to  post- 
humous children,  so  as  to  show  that  they  were  in  the  mind 
of  the  testator.  Ulpianus  says,  "  Postumus  filius  nominatim 
exheredandus  est ;  filia  postuma  cetergeque  posturaae  feminre 
vel  nominatim  vel  inter  ceteros ;  dummodo  inter  ceteros 
exheredatis  aliquid  legetur."  Tit.  xxii.  sec.  21.  Justinian 
made  it  necessary  to  disinherit  all  sui  nominatim.  By  the  prre- 
torian  law,  disinherison  was  required  to  be  made  nominatim 
in  the  case  of  sons  and  grandsons.  Women,  however,  might 
be  disinherited  inter  cetera^-,  but  if  they  were  passed  over,  the 
prastor  gave  the  "  bonorum  possessio  contra  testamen- 
tum."  The  effect  of  this  was  to  compel  the  institution 
of  the  heir  in  favour  of  the  bonorum  possessores,  who 
stood  in  the  place  of  the  instituted  heirs.  The  testament 
was  thus  not  rendered  invalid,  nor  were  the  pupillary  sub- 
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stitutions  set  aside.  Justinian  extended  the  necessity  of  non- 
preterition  to  all  descendants,  sui  or  not.  who  might  be 
entitled,  as  well  as  to  ascendants,  and  he  required  the  allega- 
tion of  a  distinct  reason  as  the  ground  for  disinherison.  He 
established  fourteen  reasons  as  grounds  for  disinheriting 
descendants,  and  eight  for  ascendants.  By  an  edict  of 
AugustU'*,  a  soldier-son  {filivs  miles)  could  not  be  disin- 
herited at  all.  This  edict  was  subsequently  repealed.  1.  11. 
Dig.  de  lib.  et  posth.  (28.2.)  Cic.  de  Orat.  1.38.  Ulp. 
xxii.  16.  20—22.  Pr.  Jus.  de  exhered.  (2.  13.)  Dig. 
xxxvii.  4.  De  bonorum  possessione  contra  tabulas.  Cod.  vi. 
12.  de  bonorum  possessione  contra  tabulas,  quam  prsetor 
liberis  pollicetur,"  1.  19.  Dig.  de  bon.  pos.  cont.  tab.  (37. 
4.)  Nov.  115.  and  Puchta's  Instit.  vol.  iii.  246— 249.  291— 
295. 


:.i 


124.  Ceteras  vero  liberorum  perso- 
nas  si  prajterierit  testator,  valet 
testamentum.  Prseteritse  istse  per- 
Bonse  (n)  scriptis  heredibas  in  partem 
sAcrescwat :  si  svA  instituti  sint  in 
virilem;  si  extranei,  in  dimidiam. 
Id  est  si  quis  tres  verbi  gratia  filios 
heredes  instituerit  et  filiam  prceteri- 
erit,  filia  adcrescendo  pro  quarta 
parte  fit  teres;  'placuit  enim  earn 
tuendam  esse  pro  ea  parte,  quid  etiam 
ah  intestato  earn  partem  habitura 
Bsset.  At  si  extraneoa  ille  heredes 
instituerit  et  filium  prseterierit,  filia 
adcrescendo  ex  dimidia  parte  fit 
hercs.  Quae  de  filia  diximus,  eadcm 
et  de  nepof  e  deque  omnibus  liberorum 
personis,  siwe  masculini  sive  feminini 
sexus,  dicta  intellegemus. 


124.  But  if  the  testator  have  only- 
omitted  the  other  children,  his  testa- 
ment is  valid.  The  children  thus 
omitted  from  the  instituted  heirs 
obtain  a  portion  of  the  inheritance. 
If  those  instituted  are  of  the  testator's 
family  {sui),  they  take  the  share  of 
a  male  (in  virilem),  but  if  the  insti- 
tuted heirs  are  not  relatives  (extranei) 
the  half;  -that  is  to  say,  if  any  one 
has  for  example,  instituted  his  thrco 
sons  and  omitted  his  daughter,  the 
daughter  becomes  heiress,  and  is 
entitled  to  a  fourth ;  for  it  has  been 
determined  that  her  interest  should 
be  protected  to  this  extent,  since  she 
is  entitled  to  this  portion,  by  intes- 
tacy. If  on  the  other  hand  the  testa- 
tor has  instituted  strangers  (extranei) 
as  his  heirs,  and  has  passed  by  his 
daughter,  the  daughter  becomes 
heiress  and  is  entitled  to  a  moiety  of 
the  inheritance.  What  we  have  said  of 
the  daughter  is  to  be  understood  as 
equally  applicable  to  a  granddaugh- 
ter, and  to  all  other  children,  both  of 
the  male  and  female  sex. 
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(n)  Prceteriti  were  persons  whom  the  testator  was 
bound  to  regard  when  he  made  liis  will.  All  sui  heredes 
had  to  he  formally  disinherited,  if  they  were  not  instituted  as 
heirs.  If  the  testator  failed  to  do  this,  his  testament  became 
null  and  void.  The  principle  which  regulated  the  law 
was  this ;  according  to  the  Roman  idea,  the  sui  were 
ipso  jure,  i.  e.,  of  very  necessity,  upon  the  death  of  the 
parens,  his  natural  and  lawful  heirs.  Thus,  a  filius  suus 
could  not  be  passed  over  without  the  omission  proving  fatal 
to  the  will.  The  praeterition  of  the  other  swi  modified  the 
will  in  such  a  way  as  to  benefit  those  who  were  omitted  in 
the  testament.  Thus  a  daughter  or  a  grandchild  was 
entitled  to  share  the  inheritance  with  the  instituted  heir. 
If  sui  were  instituted,  those  omitted  took  amongst  them  the 
"pars  virilis,"  i.  e.,  one  portion  equal  to  that  given  to 
each  of  the  parties  having  a  concurrent  right  to  the  inheri- 
tance, thus,  as  it  were,  increasing  the  number  of  sui  heredes 
by  one.  If  the  heirs  instituted  were  extranei,  then  those 
passed  over  by  the  testator  took  the  "  pars  dimidia,"  or, 
one-half  the  inheritance.  Ulpianus  says,  "  Ex  suis  heredi- 
bus  filius  quidem  neque  heres  institutus,  neque  nominatim 
exlieredatus,  non  patitur  valere  testamentum.  Reliquae 
vero  personse  liberorum  velut  filia,  nepos  neptis,  si 
prseterjtse  siut,  valet  testamentum,  quo  scriptis  heredi- 
bus  adcrescunt,  suis  quidem  in  partem  virilem,  extraneis 
autem  in  partem  dimidiam."  Tit.  xxii.  16.  17.  Filio  et 
extraneo  tequis  partibus  heredibus  institutis,  si  prasterita 
accrescat,  etc.  Paul.  Sent.  Rec.  III.  iv.  b.  8.  For  the 
meanin<r  of  the  term  "Extraneus"  see  note  to  ii.  162. 


'55 


125.  Quid  ergo  est  ?  licet  feminso  125.  What  is  the  practical  result  ?   ^r^ 

secundum    ea   quce   diximus  scriptis  Although  women  in  accordance  with 

heredibus  dimidiam  partem   tantum  what   we    have    said,  subtract  only 

detrahanfc,  tanien  Pra:)tor  cis  contra  one   half  of  the  liereditas  from  the 

tabulas  bonorum  possessionem  pro-  heirs   instituted   by   the    testament, 

mittit,  qua  ratione  extranei  heredes  still  the  prfctor  promises  them  the 

a    tota  hereditate   repelluntur ;     et  possession  of  the  property,  in  oppo- 

officerotur    sane  per   Tianc  bonorum  sition  to  the  words  of  the  will,  (co)x- 

y2 
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possessioriein,  ut  niliil  inter  feminas       tra  tahidas)  on  wbich   account  heirs 
et  masculos  interessot.  (p)  who  are  not  members  of  the  familia, 

are  deprived  of  the  entire  heredi- 
tas ;  and  the  operation  of  the  bono- 
rum  possessio  is  clearly  this,  that  it 
makes  no  distinction  between  either 
males  or  females. 


(p)  By  emancipation  a  child  having  passed  out  of  the 
familia  and  ceasing  thus  to  be  asuus  heres,  lost  all  claim  to 
the  inheritance  by  the  jus  civile.  As  a  remedy  the  prgetor 
set  aside  the  testament,  not  as  invalid,  but  by  granting  the  bo- 
norum  possessio,  which  gave  the  emancipatus  possession  con- 
tra tahulas.  This  at  times  operated  greatly  for  the  advantage 
of  an  emancij)ated  daughter ;  since,  the  testament  being  set 
aside,  she  w^ould,  if  an  only  child,  get  possession  of  all  the 
property  ;  but  if  an  unemancipated  daughter  were  passed 
over,  she  would  only  receive  the  half  at  most.  See  sec.  124. 
The  effect  of  the  imperial  rescript  referred  to  in  the  next 
section  was  to  place  both  on  an  equality  by  giving  to  the 
emancipated  daughter  the  "dimidia  pars"  only,  just  as  if  she 
had  remained  in  the  familia. 

126.  SecJ  nuper  Imperator  Antoui-  126.  But  the  Emperor  Antoninus 

nus,  significavit  rescrijoto  suas  non  has  recently  decided  in  a  rescript, 
>*<  <*"  plus  nancisci  feminas  per  bonorum  that  females  who  are  suaa  (swce/emince) 
possessionem,  quam  quod  jure  ad-  shall  not  obtain  by  the  honorum 
(UaJ\juiu^  .  crescendi  consequerentur.  Quod  in  possessio  more  than  would  accrue 
emancipatis  femmis  similiter  ohtinei^  to  them  by  the  jus  accrescendi.  In  a 
seiJicet  ut  quod  adcrescendi  jure  similar  way  this  applies  to  omanci- 
habituroj  cssent,  si  suse  fuissent,  id  ijated  women,  so  that  what  they  would 
ipsum  etiam  per  bonorum  possessio-  have  had  by  the  jus  accrescendi,  if 
nem  habeant.  they  had  been  sum  femince,  they  will 

now  have  secured  to  them  by  the  lono- 
rum  possessio. 


\^^.                    127.  Sed  si  qnidem   filius  a  patro  127.  But  if  a  son  is  disinherited  by 

exheredetur,   nominatim    cxTieredari  his  father,  he  can  only  be  disinherited 

■  -  ante  heredis  institutionem  potest  ex-  by   name,  before    the  institution  of 

hcredari.  (q)  (vel  inter  mcdias  quoqxie  the  heir,  (or  in  that  part  of  the  tcsta- 

heredum  institutiones,  set  inter  cete-  ment  which  contains  the  institution 

ros  omnino  non.)     Nominatim  autem  of  the  heirs,  but  ho  cannot  be  disin- 
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exhcredari  videtur  sive  ita  exherede- 

tur:      TITIUS    FILIUS      MEUS     EXHERES 

ESTO,  sive  ita :  filius  meus  exheres 
ESTO,  non  adjecto  proprio  nomine. 


herited  by  the  term  "amongst  others" 
inter  ceteros).  It  appears  that  ho  ia 
disinherited  by  name,  when  he  is 
thus  disinherited — "  My  son  Titius 
shall  be  disinherited,"  or  thus,  "  Let 
my  son  be  disinherited,"  without  the 
addition  of  the  proper  name. 


c. 


(q)  Husclike,  following  Boecking,  proposes  to  read  in 
the  defective  part  of  this  section,  "Sed  si  quidem  filius  a 
patre  exheredetur,  nominatim  exlieredari  ante  heredis  insti- 
tutionem  potest."  Lachmann,  on  the  other  hand,  pix)poses 
to  read,  "  Sed  si,  etc.  .  .  .  nominatim  exlieredari  apte 
potest,  aliter  vero  non  potest  exheredari."  Husclike,  com- 
menting on  the  reading  suggested  by  Lachmann,  says,  the 
statement  that  "the  son  can  be  properly  disinherited  nomin- 
atim^ but  that  he  cannot  otherwise  be  disinherited,"  is  but 
a  feeble  opposition.  He  is,  however,  of  opinion  that  some 
words  are  omitted,  and  suggests  the  following  reading:  "no- 
minatim exlieredari  (debet,  itaque  et)  ante  heredis  institutio- 
nem  potest  exheredari."  In  his  last  edition  of  Gains  he 
has  inserted  a  very  similar  conjectural  reading:  "nominatim 
exheredari  (debet  quo  modo)ante  heredis  institutionem  potest 
exheredari."  Kritik.  pp.  40,  41.  Studien,  p.  253.  Gains 
in  loco.  p.  162.     Boecking,  note  1.  p.  111. 


128.  Masculorum  ccicrorum  pp.r- 
sonse  vel  feminini  sexus  aut  nomina- 
tim erheredari  possunt,  aut  inter 
ceteros,  velut  hoc  modo  :  cetcri  exherc- 
des  sunto :  quce  verba  post  institutionem 
herediun  adici  solent.  Sed  Jicec  itcc 
sunt  jure  civile. 


128.  Other  persons  of  both  sexes 
may  be  disinherited  either  byname 
or  inter  ceteros,  that  is,  in  the  follow- 
ing manner: — "The  remainder  of 
my  children  shall  be  disinherited" 
(ceteri  exheredes  sunto) :  which  words 
are  usually  added  after  the  institution 
of  the  heir.  But  these  things  are  so 
in  the  civil  law  (jus  civile)  only. 


c 


129.  Nam  prffitor  omnes  virilis 
sexus,  tarn  Jilios  qiuim  ceteros,  id  est 
nepotes  quoque  et  ]}vonex)otcs  nomina- 
tim exlieredari  juhet,  feminini  vero 
inter  ceteros ;  qui  nisi  fuerint  ita  cx- 


129.  For  the  prsetor  ordains  that 
all  persons  of  the  male  sex,  both  the 
sons  as  well  as  others,  that  is,  the 
grandchildren  and  the  great-grand- 
childi'cn,  should  be  disinherited  by 
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Ct 


heredati,  lyromittit  eis  contra  tdbulas 
bonorum  possessionem. 


130.  Postunii  quoque  liberi  vel 
heredes  institui  clchent  vel  exlieredari. 
(r) 


name,  but  the  children  of  the  female 
BOX  inter  ceterog ;  and  promises  to 
the  latter,  if  they  are  not  thus  dis- 
inherited, the  possession  of  the  pro. 
perty  (honorum  possessio)  in  opposi- 
tion to  the  will. 

130.  Posthumous  children  ought  to 
be  either  instituted  as  heira,  or  dis- 
inherited. 


(r)  Postumus  is  properly  the  superlative  of  posterns,  and 
is  erroneously  derived  from  post  and  humus.  It  denotes  in 
classical  Latin  "  late  born."  See  the  well-known  passage, 
Virg.  Mr\.  6.  v.  763  :  "  Silvius  ....  tua  postuma  proles 
quern  tibi  longgevo  serum,  etc."  Varro  de  Ling.  Lat.  ix.  38.  s. 
60:  says,  "  Is  qui  post  patris  mortem natus  est, dicitur  Postu- 
mus." That  the  word  had  however  a  wider  signification, 
and  included  more  than  we  denote  by  the  word  "  posthu- 
mous" is  clear  from  Cees.  Vind.  in  Gell,  ii.  16.  5.  and  from 
Ulpianus,  who  asks  "  if  any  one  has  assigned  tutors  to  his 
postumi,  and  they  are  born  during  his  oicn  lifetime,  does 
the  appointment  hold  good  ?  "  1.  16.  fin.  Dig.  de  test.  tut. 
(26.  2.) 


131.  'Et  in  eo  par  omnium  condicio 
est,  quod  et  in  filio  postumo  et  in  qico- 
libct  ex  ceteris  liberis,  sive  feminini 
sexics  sive  masculini,  2y>'aiterito,  valet 
quidem  iesta7nentum,  sed  postea  ad- 
gnatione  2}0stumi  sive  posticma  rumpi- 
tur,  et  ea  ratione  totum  infirniatur  : 
ideoque  si  mulicr  ex  qua  postumus  aut 
postuma  sperahatur  abortum  fecerit, 
nihil  ini2)edimcnfo  est  scriptis  heredi- 
bus  ad  hereditatcm  adeundum.   {s) 


131.  And'  in  this  caae  the  condition 
of  all  is  the  same;  because  if  a  posthu- 
mous son,  or  any  descendant  of 
the  male  or  female  sex,  is  passed 
over,  the  testament  is  indeed  valid  ; 
but  afterwards  by  the  agnation  of  a 
posthumous  male  or  female  child,  its 
legal  force  is  broken,  and  on  that 
account  it  is  entirely  invalidated. 
Therefore,  if  a  woman  from  whom  a 
posthumous  son  or  daughter  was  ex- 
pected, has  miscarried,  there  is  no- 
thing to  prevent  the  instituted  heirs 
entering  upon  the  inheritance. 


Just.  ii.  13.  1. 
{s)  In  the  MS.  page  cxxiv.  h  part  of  the  previous  page, 
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and  page  cxxiii.  a,  in  the  whole  36  lines,  cannot  be  deciphered. 
Goeschen  thinks  these  sections   may  be  supplied   from  the 
Institutes  of    Justinian,   and  they   have  accordingly    been 
inserted  in  the  text.     Sees.  133  and  134  are  also  found  in 
the  Digest.     1.  13.  Dig.  de  injusto  rupto  (28.  3.)      In  the 
Epitome  Gai,  we  find  the  following :  *'  Is  qui  filios  in  po- 
testate  habet  curam  gerere  debet,  ut  testamentum  faciens 
masculum  filium  aut  uominatim  heredem  instituat,   aut  no- 
minatim    exheredet ;  nam    si    masculum  filium   testament© 
prseterierit,  non  valebit  testamentum.     Si  vero  filiam  prae- 
terierit,   non    rumpet   testamentum    filia  prsetermissa :  sed 
inter  fratres  suos,  legitimo  stante  testamento,  suam,  sicut 
alii  fratres,  consequitur  portionem  ;  si  vero  testamento   ex- 
tranei  heredes  scripti  fuerint,  stante  testamento,  filia  medie- 
tatem  hereditatis  adquiret.     Nam  si  facto  testamento  in  quo 
masculus  filius  praetermissus  est  evenerit,  ut,  vivente  adhuc 
patre,   filius   qui   prtetermissus   est   moriatur,    sic    quoque, 
quamJibet    filius   ille    mortuus    fuerit,   testamentum   quod 
factum  est  non  valebit.     Postumorum  duo  genera  sunt :  quia 
postumi  adpellantur  hi  qui  post  mortem  patris  de  uxore  nati 
fuerint,  et  illi  qui  post  testamentum  factum  nascuntur.     Et 
ideo,  nisi  is  qui  testamentum  facit  in  ipso  testamento  com- 
prehenderit :  quicunque  filius  aut  filia  mihi  natus    natave 
fuerit,  heres  mihi  sit ;  aut  certe  dicat,  exheres  sit,  valere 
ejus    non   potest    testamentum :    quia,    sicut    superius   jam 
dictum  est,  legitime  concepti  pro  natis  habentur ;  nisi  quod 
melior    est   conditio    postuma3,    quam    natge ;    quia  nata,  si 
praetermissa  fuerit,  non  rumpet  testamentum  :  postuma  vero, 
sicut  masculus,  testamentum  rumpet.     Compare  Ulp.  xxii. 
ss.  18—21.     Cic.  de  orat.  i.  57.     Pro.  Ciec.  2.5.     Liv.  1.  34. 
sec.  3.  C 


132.   Sed  fcminini    quidem    sexus  132.  But  posthumous   cliildreu    of 

postumce  vcl  nominatim  vel  inter  cete-  tlie  female  sex  are  usual Ij-  disinherit- 

ros  exheredari  solent.      Dwni   tamcn  ed  either  by  name,  or  in  the  general 

si  inter  eeteros  exheredentur,  aliquid  clause  (njicrjceieros).  But  still  if  they 

eis  Icgdur,   ne  vidcantur  iicr  ohJivio-  arc  disinherited  in  the  general  clause* 

ncm  prcctcritcc   esse  :    viasculos    vero  something  should  be  lull  them  as  a 
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postumos,  id  est  filium  et  dcinceps, 
placuit  nou  aliter  rede  exheredari, 
nisi  nominatim  exheredcntur,  hoc  sci- 
licet modo :  quicumque  miJii  filius 
genitusficerit,  exheres  esto. 


legacy,  lest  it  should  seem  that  they 
were  omitted  through  forgetfulnesa. 
But  it  has  been  determined  that  male 
posthumous  children,  i.e.  sons  and 
their  direct  descendants,  are  not 
legally  disinherited,  otherwise  than 
by  name,  that  is  to  say,  in  this  form, 
"  whatever  son  is  hereafter  born  to 
me,  let  him  be  disinherited." 


Just.  ii.  13.  I. 


ij.'Jo 


133.  Postu'niorum  loco  sunt  et  hi 
qui  in  sici  heredis  locum  succedendo 
quasi  adg7iascendo  fiunt  parentibus 
sui  hcredes.  Ut  ecce  si  filium  et  ex  eo 
nepotem  neptemve  in  potestate.habeam, 
quia  filius  gradtt  p)'r<^cedit,  is  solus 
jura  sui  heredis  habet,  quamvis  nepos 
quoque  et  neptis  ex  eo  in  eadem  potes- 
tate  sint ;  sed  si  filius  meits  me  vivo 
Ttioriatur,  aut  qualibct  ratione  exeat 
de  potestate  mea,  inci2nt  nepos  ncptisve 
in  ejus  locum  succedere,  et  eo  modo 
jura  suorum  heredum  quasi  adcjna- 
tione  nancisci. 


133.  Those  also  are  treated  as 
posthumous  children  who,  by  suc- 
ceeding to  the  position  of  a  situs  heres, 
become  by  this  quasi  agnation  sv,i 
heredes  to  their  ascendants.  As  for 
example,  if  I  have  a  son,  and  by  him 
a  grandson  or  granddaughter  under 
my  jjotestas,  the  son,  because  he  is 
fii'st  in  degree,  has  alone  the  right  of 
a  Situs  heres,  although  the  grandson 
and  granddaughter  by  that  sou,  are 
under  the  same  potestas  ;  but  if  my 
son  die  in  my  life  time,  or  should  pass 
in  any  other  way  from  under  my 
potestas,  the  grandson  or  grand- 
daughter immediately  succeeds  to 
his  place  :  and  thus,  by  quasi  agna- 
tion, obtains  tho  rights  of  a  sums 
heres. 


Just.  ii.  13.  2. 


134.  Ne  ergo  eo  modo  rumpat  mihi 
testamentum,  sicut  ipsum  filium  vel 
^  /L  r  i^^ieredem  institu^re  vel  exheredare  no- 
«**^'  -'■'  -^  inituitim  debeo,  ne  non  jure  faciam 
testamentum,  ita  et  nepotem  neptemve 
ex  eo  necesse  est  mihi  vel  heredem  in- 
stituere  vel  exheredare,  ne  forte,  me 
vivofilio  mortuo,  succedendo  in  locum 
ejus  nepos  neptisve  quasi  adgnatione 
rumpat  tastamentum  :  idque  lege  Ju- 
nia  Velleia  jjrovisum  est ;  (t)  quasimul 
atvetur,  utilli  tanqaam  postumi  id  est 


134.  Therefore,  that  the  force  of 
my  testament  may  not  be  broken 
in  this  way,  just  as  I  ought  either  to 
appoint  my  son  as  heir,  or  disinherit 
him  by  name,  in  order  that  1  may  not 
make  an  illegal  testament,  so  I  am 
equally  obliged  to  institute  as  heir, 
or  to  disinherit,  a  grandson  or  grand- 
daughter by  that  son,  lest  by  the  death 
of  my  son  during  my  life-time,  and 
by  the  succession  of  jny  grandson  or 
granddaughter  in  his  place,  my  testa- 
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virilis  sexns  nominafcim,  feminini  vel  ment  fail  through  this  quasi  agna- 
nominatim  vel  inter  ceteros  exhere-  tion.  And  this  is  provided  for  by 
dentur,  dum  tamen  iis  qui  inter  ce-  the  lex  Junia  Yelleia,  which  at  tho 
teros  exhercdantur  aliquid  legetur.  same  time  has  determined  that  male 

chil  dren  shall  be  disinherited  by  name, 
but  females  either  by  name  or  inter 
ceteros,  whilst  yet  something  is  be- 
queathed to  those  who  are  disinheri- 
ted inter  ceteros. 

Just.  ii.  13.  2. 


(t)  By  this  lex,  passed  in  the  reign  of  Augustus,  a.u.c. 
763,  it  was  provided  that  a  suns  heres  born  in  the  lifetime 
of  the  testator,  but  after  the  making  of  his  testament,  might  be 
instituted  heir.  By  the  old  law  the  institution  of  an  unborn 
child  was  admissible,  nor  could  sach  be  disinherited,  as  un- 
born children,  both  in  regard  to  institution  and  disinherison, 
were  regarded  from  the  same  legal  point  of  view.  The 
postumi,  being  thus  ignored,  gave  rise  to  the  conjecture 
that  the  testator  had  overlooked  the  possibility  of  such  being 
born,  but  that  if  he  had  considered  such  possibility  he 
would  without  doubt  have  made  a  different  will.  Testaments 
were  therefore  by  the  agnation  of  a  postumus — that  is,  the 
birth  of  a  child  after  the  father  had  made  his  will — rendered 
invalid.  Cic.  de  Orat.  1.  57.;  pro  Cascina  25.  In  the 
course  of  time  there  arose  certain  exceptions,  by  virtue  of 
which  both  the  institution  and  disinherison  of  postumi  born 
subsequently  to  the  making  of  the  will  were  considered 
valid.  The  lex  referred  to  in  the  text  modified  the  old  law, 
so  that  those  who  were  really  born  at  the  time  of  the  making 
of  the  testament,  might  be  subsequently,  in  consequence  of 
the  falling  away  of  some  intermediate  member  of  the  family, 
considered  and  treated  as  though  they  were  postumi.  Thus 
this  law  "  so  far  modified  the  old  law,  that  a  person  who  by  the 
death  of  an  instituted  heir  after  the  testator  had  made  his 
will,  becoming  a  heres  quasi  agnascendo  did  not  break 
the  will,  if  he  were  instituted  heres."  Ulpianus  says, 
"  Eos,  qui  in  utero  sunt,  si  nati  sui  heredes  nobis  futuri  sint 
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possiimus  instituere  heredes :  si  quidem  post  mortem  nos- 
tram  nascuntur,  ex  jure  civile  ;  si  vero  viventibus  nobis  ex 
lege  Juiiia  Tit.  xxii.  19.  Walter's  Rechtsgeschiclite,  ss.  G04, 
616. 


Lo^ 


135.  ^mancipatos  liberos  jure  ci- 
vili  neque  heredes  instituere  neque  ex- 
hcredare  necesse  est,  quia  non  sunt  sui 
heredes.  Sed  Praetor  omnes,  tam 
feminini  quam  masculini  sexus,  si 
heredes  non  instituantur,  esheredari 
jubet,  virilis  sexus  filios  et  ulterioris 
gradus  nominatim,  feminini  vero  in- 
ter ceteros.  Quodsi  neque  heredes 
instituti  fuerint,  neque  ita,  ut  supra 
diximus,  exheredati,  Praetor  promit- 
tit  eis  contra  tabulas  bonorum  pos- 
sessionem, (u) 


135.  By  the  jus  civile  [there  is  no 
necessity  either  to  institute  emanci- 
pated children  as  heirs,  or  to  disin- 
herit them  in  a  testament ;  since  they 
are  not  sui  heredes.  For  the  prsetor 
ordains  that  all  children,  both  of  the 
male  and  female  sex,  if  they  be  not 
instituted  heirs,  are  to  be  disinheri- 
ted ;  the  sous  and  more  remote  des- 
cendants of  the  male  sex  by  name,  the 
females  under  the  general  term  ceteri ; 
but  if  they  have  neither  been  insti- 
tuted heirs,  nor  disinherited  in  the 
method  we  have  above  described, 
the  prsetor  promises  them  the  posses- 
sion of  the  property  in  opposition  to 
the  provisions  of  the  testament  (co?i- 
tra  tabulas). 


(u)  The  bonorum  possessio  might  be  either  "  contra 
tabulas"  or  "secundum  tabulas."  The  prsetor  called  to  the 
inheritance  the  liberi,  that  is,  the  actual  sui  whom  the  tes- 
tator had  passed  over,  and  their  children  {descendentes). 
The  descendentes  were  treated  as  the  sui,  if  they  were  not 
removed  from  his  familia  by  mancipation  or  in  some  other 
way.  Ulpianas  says,  "Contra  tabulas  bonorum  possessio 
datur  liberis  emancij)atis,  testamento  prseteritis,  licet  legi- 
tima  non  ad  eos  pertineat  hereditas."  The  emancipati  were 
admitted  to  the  inheritance  after  the  sui,  but  "conjungendi 
cum  emancipato  libero  liberi  ejus."  They  received  that  which 
appertained  to  them  as  sui,  but  had  to  give  one  half  to  their 
children.  The  bonorum  possessio  secundum  tabulas  was 
given  by  the  pr?etor  in  accordance  with  the  words  of  the 
will,  and  to  the  persons  whom  the  testator  had  named  as  his 
heredes,  when  there  were  no  claimants  entitled  to   the  pro- 
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perty,  or  none  who  chose  to  set  up  tbeir  lawful  claim.  It 
was  also  given  when  there  was  some  defect  in  the  formali- 
ties, provided  that  there  were  seven  proper  witnesses  to  the 
will.  Cicero  says,  "Si  de  hereditate  ambigitur,  et  tabulae 
testamenti  obsignatge  non  minus  multis  signis,  quam  e  lege 
oportet,  ad  me  proferentur :  secundum  tabulas  potissimum 
hereditatem  dabo.  Hoc  translatitium  est  in  Ver.  i.  45." 
Ulpianus  says,  "  Si  septem  signis  testium  signatum  sit  testa- 
mentum  licet  jure  civile  ruptum,  vel  irritum  factum  sit,pra3tor 
scriptis  heredibus  juxta  tabulas  bon.  pos,  dat.,  si  testator  et 
civis  Romanus  et  suae  potestatis  quum  moreretur,  fuit." 
Tit.  xxiii.  sec.  6.  Savigny  observes  that  "when  the  suusov 
postumus  who  was  passed  over,  died  before  the  testator, 
still  the  testament  was  and  remained  null ;  but  it  received 
effect  by  the  prgetor  granting  a  '  bonorum  possessio  secun- 
dum tabulas.'  The  nullity  caused  by  the  preterition  was  an 
absolute  one  by  the  jus  civile.  The  praetor  changed  it  into 
a  relative  one,  so  that  it  could  be  appealed  to  only  by  the 
living  prseteritus  himself  and  not  by  a  third  party,  for 
whose  benefit  it  was  introduced.  The  same  thing  took 
place  if  the  testator  erred  by  passing  over  an  emancipated 
son,  or  by  unjustly  disinheriting  a  near  relation  entitled  to 
succeed  'ab  intestato,'  only  with  this  difference,  that  here 
the  result  followed  of  itself,  not  by  any  intervention  of  the 
praetor.  For  the  emancipated  person  who  was  passed  over 
had  no  more  than  a  claim  by  'bonorum  possessio  contra 
tabulas,'  which  was  an  entirely  personal  remedy  offered  to  a 
praBteritus  alive  at  the  opening  of  the  succession."  See 
Savigny 's  Private  International  Law,  p.  327,  and  note 
translated  by  W.  Guthrie,  Edin.  1869. 

135a.  In  potestate  patre  consUiuto,  135a.  Hence  those  who  arc  born 

qui  inde  nati  sunt,  neo  in  accipicnda  of  a  father  who  is  placed  nnder  the 

honorum  possessione  p^tri  concurrunt  jjoiesf as,  do  not  join  with  the  father 

qui  ipossit  eo3  in  potestate  habere;  who     may    have     them    tinder    hia 

aut    si    petitur,    non    impetrabitwr.  potestas,    in  receiving  the  bonorum 

Namque  per  ipsum.  patrem  suum  pro-  possessio ;  nor  if  a  petition  is  present- 

Tiibetur.     Nee    differunt  cmaaciptiti  ed  will  it  be  granted.     For  they  are 

et  sin.  precluded  by  the  father  himself,  and 
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;     /V, 


e. 


it  makes  no  diflferenoe  whether  they 
are  emancipated  children  or  sui. 


Just,  ii,  13.  4. 


136.  Adoptivi,  qnamdiu  tenentur 
in  adoptionem,  naturalium  loco  sunt ; 
emancipati  vero  a  jjatre  adoptive 
neque  jure  civili,  neque  quod  ad 
edictum  Praetoris  pertinet,  inter  li- 
heros  nwmerantur. 


136.  Those  who  are  adopted  are 
regarded  as  natural  cliildren,  so  long 
as  they  are  held  in  adoption,  but 
after  they  have  been  emancipated  by 
their  adoptive  father,  they  are  neither 
numbered  amongst  his  children  by 
the  civil  law  (jure  civile),  nor  by  the 
provisions  of  the  pra3Lorian  edict. 


i 


A 


137.  Qua  ratione  accidit,  ut  ex  di- 
verse, quod  ad  naturalem  parent  em 
pertinet,  quamdiu  quidem  sint  in 
adoptiva  familia,  extraneorum  nu- 
mero  habeantur.  Cum  vero  emanci- 
pati  fuerint  ab  adoptivo  patre,  time 
incipiant  in  ea  causa  esse  qua  futuri 
assent,  si  ab  ipso  naturali  patre  eman- 
cipati fuissent.  ( v) 


137.  For  which  reason  it  happens 
conversely,  that  adopted  children  so 
long  as  they  remain  in  the  adoptive 
family  are  considered  extranei  in  what 
relates  to  their  natural  parent.  But 
when  they  have  been  emancipated 
by  their  adoptive  father,  they  at 
once  assume  the  position  which 
they  would  have  held  if  they  had 
been  emancipated  by  their  natural 
father. 


Just.  ii.  13.  4. 
(y)  See  note  on  "Adojjtio,"  i.  s.  98. 


138.  Si  quis  post  factum  testamen- 
tum  adoptaverit  sibi  filium,  aut  per 
populum  eum  qui  sui  juris  est,  aut  per 
Prastorem  eum  qui  in  potestate 
parentis  fuerit  omnimodo  testamen- 
tum  ejus  I'umpitur  quasi  adguatione 
sui  heredis. 


138.  If  any  one,  after  having  made 
a  testament,  has  adopted  as  his  son, 
either  by  arrogation  (per  populum) 
one  who  is  sui  juris,  or  by  adoption  be- 
fore the  praetor  one  who  is  under  the 
potestas  of  an  agnate  ascendant,  his 
testament  is  absolutely  destroyed  by 
this  quasi  agnation  of  a  suus  heres. 


Just.  ii.  17.  1. 


139.  Idem  juris  est  si  cui  post  fac- 
tum tostamcntum  uxor  in  manum 
conveniat,  ve)  qua3  in  manu  fuit 
nubat :  nam  eo  modo  filia)  loco  esse 
incipit  et  quasi  sua  est.  (if) 


139.  The  same  holds  good,  if  a  man 
after  he  has  made  a  testament,  takes 
a  wife  in  manus,  or  if  a  woman  in  ma- 
nus  marries,  for  in  this  case  she  is  re- 
garded in  the  place  of  a  daughter, 
and  she  becomes  a  quasi  sua  heres. 
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(w)  When  a  woman  made  a  coemptio  with  a  third  person 
for  the  sake  of  a  trust,  "fiduciae  causa,"  she  did  not  come 
"in  filife  loco."  The  testament  was  only  rendered  invalid 
when  she  came  into  the  manus  of  her  husband.  See  Gai. 
i.  ss.  114,  115,  and  the  notes  to  these  sections. 

140.  Nee   prodest  sive  hsec,  sive  140.  It  does   not    matter   if   the 

ille  qui  adoptatus  est,  in  eo  testamen-  woman  or  man  who  has  been  adopted 

to  sit  instit((tus  institutave.     Nam  de  be  instituted  heir  in  that  testament, 

exheredatione  ejus  supervacwwm  vi-  For  the  question  as  to  disinherison 

detur  quserere,  cum  testaraenti  faci-  seems  superfluous,  since  at  the  time 

undi  tempore  suorum  heredum    nu-  of  making  the  testament,  they  wero 

mero  non  fuerit.  not  in  the  number  of  sui  heredes. 


141.  Filius  quoque   qui  ex  prima  141.  Also  the  son,  who  is  manu- 

secundave  mancipatioue  manumitti-  mitted    after    the     first    or    second 

tur,  quia    revertitur    in  potestatem  mancipatio,  breaks  the  previous  tes- 

patriam,  rompit  ante  factum  testa-  tament  since  he  falls  again    under 

mentum.  (x)     Nee  prodest  si  in  eo  the  patria  potestas.  Nor  does  it  aflfeofc 

testamento  hcres  institutus  vel  exhe-  the  question,  whether  he  have  been 

redatus  fuerit.  instituted  heir,  or  disinherited  in  that 

testament. 


(x)  If  something  were  originally  wanting  to  the  validity 
of  a  testament,  it  was  spoken  of  as  being  injustum  ;  i.  e.,  it 
was  non  jure  factum.  A  testament  was  called  imperfectum 
if  some  formality  were  wanting,  for  example,  in  the  case  of 
a  soldier's  testament.  Papinianus  refers  to  the  will  of  a 
miles,  and  in  so  doing  gives  a  good  example  of  an  imperfect 
testament :  "  Miles  si  testamentum  imperfectum  relinquat, 
scriptura,  quse  profertur,  perfecti  testamenti  potestatem 
obtinet,  nam  militis  testamentum  sola  perficitur  voluntate. 
Quique  plura  per  dies  varios  scribit,  scepe  facere  testa- 
mentum videtur."     1.  35.  Dig.  de  test.  mil.  (29.  1.) 

Again,  a  testament  was  said  to  be  nullius  momenti  when 
it  was  irritum,  or  inutile  esse,  in  opposition  to  valere  or 
vim  hahere ;  if,  for  example,  a  filius-familias  was  passed 
over  by  the  testator,  in  which  case,  on  account  of  the 
prasteritus,  the  will  had   no  legal  effect.     Thus,  Julianus 
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says,  "Testamentum,  quod  hoc  modo  scribitur:  Titius  post 
mortem  filii  mei  lieres  esto,  filius  exheres  esto,  nuUius 
momenti  est,  quia  filius  post  mortem  suam  exlieredatus  est ; 
quare  et  contra  tabulas  paternorum  libertorum  liujusmodi 
filius  bonorum  possessionem  accipere  poterit."  1.  13.2.  Dig. 
de  lib.  et  post.  her.  (28.  2.) 

Again,  a  testament  was  said  to  be  ruptum,  which,  although 
valid  when  made,  subsequently  lost  its  validity,  as  if  a  child 
were  not  ^Jroperly  disinherited,  or  if  there  were  the  agnation 
of  a  suus  heres.  Papinianus  in  a  single  definition  includes 
all  the  above  cases.  "  Testamentum,"  says  he,  "  aut  non 
jure  (injustum)  factum  dicitur,  ubi  solemnia  juris  defuerunt 
aut  nullius  esse  momenti,  quum  filius,  qui  fuit  in  patris 
potestate,  prseteritus  est,  aut  rumpitur  alio  testamento,  ex 
quo  heres  existere  poterit,  vel  agnatione  sui  heredis,  aut  in 
irritum  constituitur  non  adita  hereditate."  1.  1 .  Dig.  de 
injusto.  rup.  (28.  3). 

A  testament  was  said  to  be  irritum  when  rendered 
useless  by  the  testator  undergoing  a  change  of  status,  or  if 
no  one  entered  the  inheritance  under  it.  The  estate  in 
this  last  case  was  said  to  be  destitutum :  but  the  sreneral 
expression  irritum  was  also  applied,  as  well  as  the  more 
exact  and  particular  term  destitutum,  to  a  testament  that 
from  some  cause  or  other  had  been  abandoned.  A  testa- 
mentum inofficiosum  was  one  made  in  a  legal  form,  "  sed 
non  ex  officio  pietatis;"  as  when  the  testator  had  disinherited 
his  own  children  or  passed  over  his  parents,  brothers  or 
sisters.     Plin.  Epis.  v.  1.     Dig.  de  inoflSc.  test.  (5.  2.) 


142.  SimUe  jus  olim  fuifc  in  ejus  142.    The   law  was    formerly  the 

persona  cujus  nomine  ex  senatuscon-  same  relating  to  that  person  in  re- 

'snlto   erroris   causa    probatur,    quia  gard  to  whom  ground  of  eiTor  was 

forte  ex  poregrina  vel  Latina,  qua)  proved  in  accordance  with  the  sena- 

per  errorem  quasi  civis  Eomana  uxor  tus-consultum,  because  perchance  he 

ducta  esset,  natus  esset.     Nam  sive  had    been    born  of  a    Peregrina  or 

heres  institutus  esset  a  parente  sive  Latina,  whom  his  father  had  married 

exheredatus,   sive  vivo  patre  causa  in  mistake  for  a  Roman  citizen.     For 

probata  sive  post  mortem  ejus,  om-  whether  this  child  had  been  instituted 


COM.  IT.  SEC.  CXLIII.  335 

nimodo  quasi  adgnatioue  rumpebat  heir  by  his  agnate  ascendant,  or  dis- 
testamcntum.  (y)  inherited,  or  cause  had  been  shown  du- 

ring the  lifo-time  of  the  father  or  after 
his  death,  the  testament  was  in  every 
case  broken  by  this  quasi  agnation, 

fy)  See  note  on  "  Causae  prolbatio,"  i.  39. 

143.  Nunc  vero  ex  novo  senatus-  143.  But  now,  by  virtue  of  a  new 

consulto  quod  auctore  divo  Hadriano  senatus-consultum,  made  under  tho 
factum  est,  («)  si  quidem  vivo  patre  authority  of  the  Emperor  Hadrian, 
causa  probatur,  seque  ut  olim  omni-  if  cause  is  sho'wn  during  the  life 
raodo  rnmpit  testameutum  :  si  vero  of  the  father,  the  testament  is  also  in 
post  mortem  patris,  prceteritus  qui-  like  manner  made  invalid  as  formerly; 
dera  rampit  testamentum,  si  vero  if,  on  the  other  hand,  the  error  is 
heres  in  eo  scriptus  est  vel  eshereda-  proved  after  the  death  of  the  father, 
tus,  non  rumpit  testamentum ;  ne  the  testament  is  rendered  invalid  only 
scilicet  diligenter  facta  testamenta  iu  the  case  of  the  child  being  passed 
rescinderentur  eo  tempore  quo  reno-  over,  but  if  the  heir  is  instituted  or 
vari  non  possent.  disinherited,   the    testament  is    not 

broken  ;  for  a  testament  made  with 
such  care  cannot  be  rescinded  at  a 
time  when  it  is  impossible  to  be 
re-executed. 


(z)  A  number  of  senatus-eonsulta  were  enacted  in  the 
reign  of  the  Emperor  Hadrian,  though  none  appear  to  have 
borne  his  name.  Thus,  we  find  several  "  senatus-eonsulta 
auctore  Hadriano  facta  "  referred  to  by  Gains,  as  in  i.  47,  and 
also  in  the  present  passage.  It  appears  that  a  testament 
was  rendered  invalid  when  subsequently  a  "  posthumus  suns'' 
arose,  through  what  was  technically  termed  "  agnatio  post- 
humi,"  i.  e.,  a  child  born  after  the  father  had  made  his 
testament.  The  testament  was  said  to  be  ruptum.  See 
note  on  ii.  sees.  134.  141.  Persons  who  might  possibly  be 
entitled  could  only  be  dealt  with  by  institution  as  heirs,  or  by 
disinherison,  but  even  this  did  not  always  suffice,  for  children 
adopted  after  the  testament  had  been  made,  or  a  woman  i?imrtrt2/s 
or  sons  "  ex  prima  secundaque  mancipatione  manumissi," 
could  not  be  disinherited,  since  they  were  "  extranei."  Nor 
did  institution  remedy  the  difficulty  because  they  could  not  be 
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instituted  as  sui.  Gai.  ii.  138 — 142.  Subsequently,  in  the 
case  of  institution  an  exception  was  made.  In  like  manner 
institution  and  disinherison  were  without  advantao-e  in  the 
case  of  the  "  causee  probatio  erroris  causa."  See  book 
i.  sec.  32.  By  the  senatus-consultum  passed  in  the  reign  of 
Hadrian  and  referred  to  in  the  text,  an  exception  was  made, 
and  the  testament  was  not  broken — "  si  vero  hasres  in  eo 
scriptus  est  vel  exheredatus,"  even  though  the  birth  occurred 
after  the  death  of  the  testator.    See  Puchta's  Instit.  iii.  p.  249. 


T  144.  Posteriore  quoque  testamento 

•  ^^  O^A^  quod  jure  factuui  fuerit  superius 
rumpitur.  Nee  interest  an  extiterit 
aliquis  ex  eo  heres,  an  non  extiterit : 
hoc  enim  solum  spectatur,  an  existere 
potuerit.  Ideoque  si  quis  ex  posteriore 
testamento  quod  jure  factum  est,  aut 
noluerit  heres  esse,  aut  vivo  testa- 
tore,  aut  post  mortem  ejus  antequam 
hereditatem  adiret  decesserit,  aut  per 
cretionem  exclusus  fuerit,  aut  con- 
dicione  sub  qua  heres  institutus  est 
defectus  sit,  aut  propter  caelibatum 
ex  lege  Julia  summotus  fuerit  ab 
hereditate:  quibus  casibus  paterfa- 
milias intestatus  moritur:  nam  et 
prius  testamentum  non  valet,  ruptum 
a  posteriore,  et  posterius  aequo  nuUas 
vires  habet,  cum  ex  eo  nemo  heres 
extiterit.  (a) 


144.  An  earlier  testament  is  re- 
voked also  by  one  of  later  date  legally  - 
made.  Nor  does  it  signify  whether 
under  the  new  testament  any  one 
has  become  heir  or  not ;  for  this  only 
is  regarded,  whether  there  could  have 
been  an  heir  under  it,  or  not.  There- 
fore, if  he  who  is  instituted  heir  by 
the  last  testament  legally  made,  does 
not  wish  to  be  heir — or  if  he  dies 
before  the  testator — or  after  his  de- 
cease, but  before  he  has  entered  upon 
the  hereditas — or  if  he  be  excluded  by 
the  crctio — or  if  his  interest  terminate 
by  the  failure  of  the  condition  under 
which  he  was  instituted — or  if  on 
account  of  ^jelibacy  and  in  accor- 
dance with  the  lex  Julia  he  has 
been  set  aside  from  the  hereditas — 
in  any  of  these  cases  the  testator  dies 
intestate :  for  the  first  testament  ia 
invalid,  being  revoked  by  the  second, 
and  the  second  is  equally  of  no  efifect, 
as  no  one  is  heir  under  it. 


(a)  See  note  on  "  Cretio,"  ii.  s.  1G4. 


^l^   ^Xa.: 


145.  Alioquoquo  modo  testamenta 


jure  facta  infirraantur,  velut  cum  is 
qui  fecerit  testamentum  capite  dimi- 
nutus  sit.  Quod  quibus  modis  acci- 
dat,  primo  commentario  relatum  est. 


145.  Testaments  legally  made  are 
invalidated  in  another  way,  for  ex- 
ample, if  the  testator  suffer  a  capitis 
demiiiutio.  We  have  shewn  in  the 
first  Commentary  under  what  cir- 
cumstances this  may  happen. 
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146.  But  in  thia  case  we  say  the 
testaments  become  inoperative,  siuco 
moreover  both  those  which  are  broken 
and  those  which  from  the  beginning, 
were  not  legally  made,  may  be  equal- 
ly well  termed  inoperative  (inrita). 
We  may  also  term  those  testaments 
broken,  which,  although  at  first  le- 
gally made,  become  subsequently 
through coptfts  deminutio  inoperative. 
But  as  it  is  more  convenient  to  distin- 
guish by  different  terms  each  case, 
some  are  said  to  be  "  illegally  made  " 
{non  jure  facta),  others  which  have 
been  legally  made,  to  be  "  broken  " 
(rixmpi),  or  rendered  "  inoperative," 
{inrita  fieri). 

147.  Yet  those  testaments,  which 
either  at  the  first  were  not  legally 
made,  or  having  been  legally  made, 
were  afterwards  rendered  inoperative 
or  broken,  are  not  in.  all  respects 
useless.  For  if  they  have  been  attes- 
ted by  the  seals  of  seven  witnesses, 
the  appointed  heir  can  claim  posses- 
sion of  the  property  in  accordance 
with  the  words  of  the  testament  {se- 
cundumtabulas,)  provided  only  the 
deceased  testator  had  been  at  the 
time  of  his  death,  both  a  Roman 
citizen  and  sui  juris.  If  however 
a  testament  becomes  inoperative 
because  after  making  it  the  testator 
has  lost  his  citizenship  or  even  his 
liberty — or  has  given  himself  in 
adoption,  and  was  at  the  time  of  his 
death  under  the  potestas  of  his  adop- 
tive father  —  the  appointed  heir 
cannot  demand  the  possession  of  the 
property  secnndwm  tabulas. 

(b)  Instead  of  aut  is,  Huschke  proposes  to  substitute 
"utique,"  whicli  particle  he  says  is  to  be  taken  in  the  sense 
of  tantum.  Goeschen  approves  of  this,  and  says  "quod  pla- 
ceret,  utique  si  Gains  vocabulo  vtigue  pro  tantum  uteretur." 
Boccking  s  Gai.  p.  118.;  Kritikp.  43.;  Huschke's  Gai.  p.  167. 

Z 


146.  Hoc  autem  casu  inrita  fieri 
testamenta  diccmus,  cum  alioquin  et 
quaa  rumpuntur  inrita  fiant ;  ct  quce 
staiim  ah  initio  non  jure  fiunt  inrita 
sunt ;  sed  et  ea  quce  jure  facta  sunt 
et  postca  propter  capitis  diminviionem 
inrita  fiunt,  possunt  nihilominus 
rupta  dici.  Bed  quia  sane  commo- 
dius  erat  eingulas  causas  singulis 
appellationibus  distiugui,  ideo  quso- 
dam  non  jure  fieri  dicuntur,  qusedam 
jure  facta  rumpi,  vel  inrita  fieri. 

Just.  ii.  17.  5. 


147.  Non  tamen  per  omnia  inutilia 
sunt  ea  testamenta,  quso  vel  ab  initio 
non  jure  facta  sunt,  vel  jure  facta 
postea  inrita  facta  ant  rupta  sunt. 
Nam  si  septem  testium  signis  signata 
■int  testamenta,  potest  scriptus  heres 
secundum  tabulas  bonorum  posses- 
sionem petere,  si  modo  defunctus 
testator  et  civis  Romanus  et  suae 
potestatis  mortis  tempore  fuerit :  nam 
si  ideo  inritum  fit  testamentum, 
quod  postea  civitatem  vel  etiam 
libertatem  testator  amisit,  aut  is  (b)  in 
adoptionem  se  dedit  et  mortis  tem- 
pore in  adoptivi  patris  potestate  fuit, 
non  potest  scriptus  heres  secundum 
tabulas  bonorum  possessionem  pe- 
tere. 


Just.  ii.  17.  6. 


338 


COM.  II.  SEC.  CXLVIII. 


148.  Qui  autem  secundum  tabulas 
testamenti,  quae  aut  statim  ab  initio 
non  jure  factso  sinfc,  aut  jure  facts9 
postea  rupta?  vel  inritas  erunt,  bouo- 
rum  possessionem  accipiunt,  si  mode 
possunt  horeditatem  obtiuere,  babe- 
bunt  bonorum  possessionem  cum  re  : 
si  vero  ab  iis  avocari  hereditas  potest, 
habebunt  bonorum  possessionem  sine 
re.   (c) 


148.  But  they  who  receive  secun- 
dum tahulas  the  bonorum possessio  of 
a  testament  which  was  either  from 
the  very  beginning  illegal,  or  which 
though  legally  made  was  subsequently 
broken,  or  rendered  inoperative,  if 
only  they  can  obtain  the  hereditas, 
will  have  the  bonorum  possessio 
with  a  beneficial  interest  {cum  re),  but 
if  the  hereditas  can  be  reclaimed 
they  will  have  the  bonorum  posses- 
sio without  a  beneficial  interest  (sine 
re.) 


(c)  For  the  distinction  between  the  "bonorum  possessio 
cum  re'"  and  that  "  sine  re,"  see  the  note  to  section  119  of 
this  book. 


149.  Nam  si  quis  heres  jure  civili 
institutus  sit  vel  ex  primo  vel  ex  pos- 
terioro  testamento,  vel  ab  intestato 
jure  legitime  heres  sit,  is  potest  ab 
iis  hereditatem  avooaro.  Si  vero 
nenao  sit  alius  jure  civili  heres,  ipsi 
retinere  hereditatem  possunt,  si  pos- 
sident,  aut  interdictu.m  adversus  eos 
habent  qui  bona  Tpossident  eorum 
bonorum.  adipiscoidce  possessionis 
causa.  Interdum  tamen,  quanquam 
testamento  jure  civili  institutus,  vel 
legitimus  quoque  heres  sit,  potiores 
Bcvipti  habentur,  velut  si  testamentum 
ideo  non  jure  factum  sit  aut  quod 
familia  non  venierit,  aut  nuncupa- 
tionis  verba  testator  locutus  non  sit. 


149.  For  if  a  person  has  been 
instituted  heir  according  to  the 
civil  law,  either  in  the  first  testa- 
ment, or  in  a  subsequent  one,  or 
if  he  be  heir  to  an  intestate  {ah  in- 
testato) by  mere  process  of  law, 
he  can  reclaim  the  inheritance  from 
those  who  possess  it.  But  if  there  be 
no  other  heir  according  to  the  jus 
civile,  they  can  retain  the  inheritance 
if  they  ate  in  possession,  or  if  they 
have  an  interdict  against  those  who 
possess  the  property,  in  a  cause  insti- 
tuted in  order  to  obtain  the  pos- 
session. Yet  sometimes  although  an 
heir  is  instituted  in  the  testament, 
in  accordance  with  the  jus  civile,  or 
one  is  instituted  by  operation  of 
law,  those  appointed  {scripti)  have 
the  preference ;  for  example,  if  the 
testament  has  not  been  made  accor- 
ding to  the  civil  law,  either  because 
the  familia  has  not  been  sold,  or  the 
testator  has  not  pronounced  words  of 
nuncupatio. 


150.  Alia  causa,   est    eorum,    qid 
herede  non  extante  bona  possiderint, 


150.  It  is  different  with  those,  who 
have  gained  possession  of  the  pro- 
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nee  tamen  a  Frceiore  bonorum  posses-  perty  when  there  is  no  heir,  and  yet 
sioneni  acceperint :  etiam  hi  posses-  have  not  received  the  possessio  hono- 
Rores  tame?i  res  olim  obtinebant  ante  rum  from  the pra3tor.  Also  such  pos- 
le5remJr(lia?n,(d)qMalegebonacaduca  sessors  used  formerly  to  obtain  the 
Sunt  et  ad  populum  deferri  jubentur,  property  before  the  lex  Julia,  by 
si  defuncto  nemo  successor  extiterit.        which  law  the  property  now  becomes 

caduca,  and  is  adjudged  to  be  trans- 
ferred to  the  people,  if  no  successor 
to  the  deceased  has  appeared. 

(d)  The  law  referred  to  here  is  the  same  law  which  is 
elsewhere  designated  as  the  "  lex  Julia  et  Papia  Poppsea." 
The  term  "caducum  "was  generally  applied  to  anything  with- 
out an  owner,  as  to  the  mast  which  fell  from  a  tree.     Gains 
says,  "  Glans  caduca  est,  quae  ex  arbore  cecidit."     1.  30.  sec. 
4.  de  verb.  sig.  (59.  60.)     In  the  law  of  inheritance  it  was  a 
term  employed  to  denote  a  thing  which,  from  some  cause  or 
the  other,  could  not  be  inherited  and  enjoyed  by  the  person 
for  whom  it  was  intended  by  the  testator.     For  example,  if 
the  person  whom  it  was  designed  to  benefit  were  unmarried, 
and  if  he  did  not  marry  within  the  hundred  days  prescribed 
by  law — or  if  he  were  childless — or  if  he    died    before  the 
opening  of  the  testament,  or  before  the  entrance  of  the  heir — 
or  if  he  refused  to  receive  the  legacy  left  him — or  if  something 
had  been  left  to  a  person  under  a  condition,  and  the  con- 
dition failed  :    in  all  these  cases,  the  thing  devised  became 
caducum.     The  i>roperty  which  failed  to  come  to  a  person 
in  consequence  of  something  happening  during  the  lifetime 
of  the  testator,  was  said  to  be  in  causa  caduci ;  that  Avhich 
failed  to  take  effect  between  the  death  of  the  testator  and 
the  opening  of  his  will,  was  called  simply  caducum.     Ulpia- 
nus  says,  "Et  si  nemo  sit,  ad  quem  bonorum  possessio  per- 
tinere  possit,  aut  sit  quidem,  sed  jus  suum  omiserit,  populo 
bona  deferuntur  ex  lege  Julia  caducaria."     Tit.  xxviii.  7. 
Thus,  in  the  most  extensive  signification  of  the  term,  we  are 
to  understand  by   caduca,  all  the  property   of  the  inheri- 
tance, both  the  portions  of  the  heirs  and  the  legacies  ;    and 
according  to  the  lex  Julia,  those  also  which  from  causes  in- 
dependent of  the  will  of  the  testator,  had  not,  or  could  not  be 
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acquired.  (Cadit  ab  eo.)  In  a  more  limited  sense,  the  term 
"cadacum"  was  applied  to  that  devised  property  which 
a  person,  from  some  cause  or  the  other,  was  unable  to  possess, 
which  cause  must  have  arisen  after  the  death  of  the  testator, 
and  before  the  opening  of  his  will.  The  strictness  by  which 
caduca  were  regulated  came  in  the  course  of  time  to  be  relaxed. 
In  the  reign  of  the  emperor  Trajan,  an  enactment  was 
made,  by  which  if  a  person  disqualified  from  taking  under  a 
testament  should  himself  give  notice  to  the  -^rarium,  he 
became  entitled  to  receive  one  half  of  the  reward  given  to 
an  informer.  In  the  time  of  Constantine  a  still  further  re- 
laxation of  the  law  took  place,  by  which  the  coelehs  and  the 
orhus  were  no  longer  disqualified  on  the  ground  of  non- 
marriage  or  childlessness.  Finally,  Justinian  abolished  all 
the  restrictions  of  caduca,  and  re-established  on  its  former 
foundation  the  "jus  antiquum  in  caducis."  See  Marezoll. 
Instit.  p.  550.  et  seq.  "Bona  caduca"  in  Diet.  Gr.  et 
Rom.  Antiq.  Art  "Caducus"  in  Hermann's  Handlexicon, 
p.  55.;  Gai.  ii.  206,  207,;  Ulp.  Frag.  xvii.  1.;  xix.  17.;  xxiv. 
12.;  Vat.  Frag.  sec.  195.  1.  unica  Cod.  (6.  51.) 


151.  Potest,   ut  jure  facta  testa- 
menta    ....     infirmentur    ap- 

paret  posse testator 

ejus 

jure  civili  valeat  qui 

tabulas  testament i  [2  lin.  des.]  qnidem 
si  quia  ab  intestato  bononim  posses- 
sionem petierii  [3  lin.  des.]  perveniat 
hereditas.  Et  hoc  ita  resoripto  Im- 
peratoris  Antonini  significantur. 


151.  But  because  it  can  happen 
that  testaments  legally  made  may  be 
invalidated,  it  appears  that  the  tes- 
tator can  is  valid  by  the  jua 

civile if  any  seek  the  pos- 

sessio  honorum  ab  intestato  ...  let 
him  acquire  the  hereditas.  This  is  so 
determined  by  a  rescript  of  the  Em- 
peror Antoninus. 


152.  Heredes  autem  aut  necessarii 
fh  diountur  aut  sui  et  necessarii  aut  ex- 

tranei.  (e) 


152.  Heirs  are  said  to  be  necessarii, 
or  sui  et  necessarii,  or  extra/nei. 


Just.  ii.  19.  pr. 

(<?)  There  Avero  four  classes  of  heredes,  not  three  only, 
as  here  mentioned  —  sui,  necessarii,  sui  et  necessarii^ 
and  extranei.     The  term  sui  was  applied  to  those  descend- 
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ants  who  were  subjected  iminetliately  to  the  patria  potestas. 
They  were  the  heirs  belonging-  to  the  familia,  using  the 
term  in  its  limited  sense.  Thus,  Paulus  in  his  own  terse 
style  says,  "  Proximiores  ex  agnatis  sui  dicuntur."  1.  10.  s.  3. 
Dig.  de  grad.  et  affin.  (38. 10.)  The  heredes  sui  et  necessarii 
were  sons  and  daughters,  and  the  sons  and  daughters  of  a 
son,  who  were  subjected  to  the  patria  potestas  of  a  testator. 
They  were  thus  named  because  they  were  bound  by  the  jus 
civile  to  take  the  hereditas  with  all  its  incumbrances.  This 
must  at  times  have  been  a  great  hardship  ;  hence,  the  prae- 
tor allowed  such  to  disclaim  the  hereditas,  {ahstinere  se  here- 
ditate)  and  ordered  the  estate  to  be  sold  to  pay  the  testa- 
tor's debts.  Cic.  Phil.  ii.  IG.  The  heredes  necessarii  were 
those  heirs  who  by  the  jus  civile  were  compelled  nolens 
volens  to  take  the  inheritance.  They  had  no  jDOwer  to  dis- 
claim, and  hence  the  name  necessarii.  They  were  slaves  of 
the  testator  who  were  made  heirs  and  set  fi'ce  the  same  time. 
See  Gai.  ii.  154.  The  slave  instituted  as  heir  had  no  will  of 
his  own  in  the  matter.  When  once  api^ointed,  if  he  were 
declared  free  he  became  ipso  jure  the  heir  of  the  defunctus. 
There  was  no  need  of  his  expressing  his  willingness  to  un- 
dertake the  inheritance.  Thus,  Justinian  says  in  the  Insti- 
tutes, "  Necessarius  heres  est  servus  heres  institutus,  ideo 
sic  appellatus,  quia  sive  vellit,  sive  nolit  omnino  post  mor- 
tem testatoris  protinus  liber  et  necessarius  heres  lit."  Inst, 
s.  1.  de  hered.  qual.  et  dif  (2.  19.)  The  extranei  hei'edes 
were  all  those  not  included  under  the  categories  sui  and  ne- 
cessarii, that  is  to  say,  those  not  subjected  to  the  patria 
potestas  of  the  testator ;  and  in  this  respect  they  were  the 
very  opposite  of  the  sui  heredes.  Justinian  says  in  the 
Institutes  "  Ceteri  qui  testatoris  juri  subject!  uou  sunt, 
extranei  heredes  appellantur;"  and  then  as  examples  there 
are  given  "  liberi  quoque  nostri  qui  in  potestate  non  sunt ;  .  . 
.  .  heredes  a  matre  instituuntur,  eodem  numero  sunt ; 
servus  quoque  heres  a  domino  institutus  et  post  ab  eo  manu- 
missus."  Ins.  s.  3.  tit.  cit.  (2.  19.)  A  limited  time  was 
allowed  for  certain  heirs  to  enter  upon  the  hereditas  oi-  to 
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disclaim.     See  note,  on  "  Cretio,"  book  ii.  s.  164. 
Orat.  i.  22.  and  the  note  "  Extraneus,"  s.  162. 


Cic.  de 


4wv  153.  Neccssarius  heres  est  servus 
cum  libortate  hcres  Lnstitutus ;  ideo 
sic  appellatus,  quia,  sive  velifc  sive 
nolit,  omuimodo  post  mortem  testa- 
toris  protinus  liber  et  heres  est. 


153.  A  necessary  heir  is  a  slave 
who  is  instituted  heir,  with  the  gift  of 
freedom;  he  receives  this  appellation 
because,  whether  he  be  willing  or  un- 
willing, ho  is  in  every  case  after  iho 
death  of  the  testator  at  once  both  a 
free  man  and  an  heir. 


Just.  ii.  19.  1. 


154.  Unde  qui  facultates  suas  sus- 
pectas  habet,  solet  servum  primo  aut 
secundo  vel  etiam  ulteriore  gradu  li- 
berum  et  heredem  instituere,  ut  si 
creditoribus  satis  non  fiat,  potius 
hujus  heredis  quam  ipsius  testatoris 
bona  veneant,  id  est  ut  ignominia 
quae  accidit  ex  venditione  bonorum 
hunc  potius  lieredem  quam  ipsum  tes- 
tatorem  contiugat;  quamquam  aput 
Fwfidium  (/)  Babino  placeat  eximen- 
dum  eum  esse  ignominia,  quia  non 
Buo  vitio,  sed  necessitate  juris  bono- 
rum venditionem  pateretur :  sed  alio 
jure  utimur. 


154.  Hence,  he  who  suspects  that 
he  is  insolvent,  generally  institutes 
his  slave  as  his  heir  in  the  first,  se- 
cond, or  even  in  some  more  remote 
place  :  so  that,  if  there  should  not  be 
sufficient  to  pay  his  debts,  the  pro- 
perty sold  may  seem  rather  that  of 
the  heir,  than  of  the  testator  himself; 
that  is  to  say,  in  order  that  the  dis- 
grace  which  results   from  the   sale 
may  fall   on   the  heir,  rather    than 
upon  the  testator ;  although  Sabinus, 
in  his   commentary  on  Fufldius,  de- 
clares   that   the   slave   is   exempted 
from  that  infamy,  since  he  sufiers  the 
sale  of  the. property  by  necessity  of 
law,  and  not  by  his  own  fault :   b  ut 
we  observe  a  different  rule  of  law. 


(/")  Fufidius  was  a  jurist  who  lived  in  the  time  of  Procu- 
liis.  Africanus,  in  his  book  ii.  Quaestionum,  has  an  answer 
addressed  "  apud  Fufidiiini,"  or,  as  the  Florentine  code 
has  it,  "  Phiiphidium."  1.  5.  Dig-,  de  auro,  etc.  (34.  2.) 
Gaias  also  refers  to  Fufidius,  to  differ  from  him  upon  a 
matter  relating  to  manumission  by  a  pupil  for  the  purpose 
of  having  a  tutor.  1.  25.  Dig.  de  manumiss.  (40.  3.)  As  we 
learn  from  the  text,  Fufidius  was  a  Sabinian.  This  is 
worthy  of  note,  as  it  shows  the  independence  of  Gains,  who 
belonged  himself  to  the  school  of  Sabinus — the  school  which 
followed  the  strict  letter  of  the  law. 
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155.  Pro  hoc  tamen  incommodo 
illud  ei  commodum  prEestatur,  ut  ea 
quae  post  mortem  patroni  sibi  adqui- 
sierit,  sivo  ante  bonormu  veuditionem 
sive  postea,  ipsi  reserventur.  Et 
quamvis  pro  portione  bona  venierinfc, 
iterum  ex  hereditaria  causa  bona  ejus 
non  venient,  nisi  si  quid  ei  ex  here- 
detaria causafuerit  adquisitum,  velut 
Bi  Latinus  adquisierit,  locupletior 
factus  sit ;  cum  ceterorum  homimam 
quormu  bona  venierint  pro  portione, 
si  quid  postea  adquirant,  etiam  ssepius 
eorum  bona  veniri  solent. 


Just.  ii.  19.  1. 


155.  Nevertheless,  to  compensate 
for  this  inconvenience,  a  slave  enjoys 
this  advantage,  that  those  things 
which  he  has  acquired  after  the  death 
of  his  pati'on,  whether  before  or  after 
the  sale  of  the  property,  are  reserved 
to  himself;  and  although  there  has 
been  a  sale  of  the  property  for  the  pay- 
ment of  part  of  the  debts,  there  shall  be 
no  second  sale  of  property  on  account 
of  the  inheritance,  unless  he  has 
acquired  anything  in  consequence  of 
the  inheritance,  e.g.  if  he  has  become 
richer  by  the  acquisitions  he  has 
made,  being  a  Latinus ;  whilst  as  to 
all  other  persons  whose  property  has 
been  sold  for  paying  a  dividend,  if 
they  acquire  anything  afterwards, 
their  entire  property  is  liable  to  be 
repeatedly  sold. 


a 
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156.  Suiautemetnecessariiheredes 
sunt  velut  filius  filiave,  nepos  nep- 
tisve  ex  filio,  deinccps  ceteri,  qui 
mode  in  potestate  morientis  fuerunt. 
Sed  uti  nepos  neptisve  su«s  heres  sit, 
non  sufi&cit  eum  in  potestate  avi 
mortis  tempore  fuisse,  sed  opus  est, 
ut  pater  quoque  ejus  vivo  patre  suo 
desierit  suus  heres  esse,  aut  morte 
interceptus  aut  qualibet  ratione  libe- 
ratus  potystate :  turn  enim  nepos 
neptisve  in  locum  sui  patris  succe- 
dunt. 


Ji'ST.  ii.  19.  2. 


157.  Sed  sui  quidcm  heredes  ideo 
appellantur,  quia  domestici  heredes 
sunt,  et  vivo  quoque  parente  quodcuvi 
modo   domini   esistimantur.       Undo 


156.  Now  some  heirs  are  also  "sui 
et  necessarii,"  such,  for  instance,  as 
a  son,  a  daughter,  a  grandson,  or 
grand-daughter  by  a  son,  or  other 
direct  descendants,  if  only  they  were 
under  the  potestas  of  the  deceased  at 
the  time  of  his  death.  But  in  order 
that  grandsons  or  grand-daughters 
may  be  sui  heredes,  it  is  not  suf- 
ficient for  them  to  have  been  under 
thepotestas  of  their  grandfather  at  the 
moment  of  his  death  ;  but  it  is  essen- 
tial also  that  their  father  should 
have  ceased  to  be  a  suus  heres  in 
the  lifetime  of  his  father,  having 
been  cut  off  by  death  or  through  some 
other  cause  freed  from  the  potestas, 
for  then  the  grandson  or  grand- 
daughter succeeds  to  the  place  of 
the  father. 

157.  But  they  receive  the  desig- 
nation of  sui  heredes  because  they 
are  heirs  belonging  to  the  family 
(domestici  heredes)  and,  during  the 
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etiam  bi  quis  intestatus  mortuufl  Bit, 
prima  causa  est  in  successione  libero- 
rum.  Necessarii  vero  ideo  dicuntur 
quia  omuimodo,  sive  velint  sive  no. 
linty  tain  ab  intestato  quam  ex  testa- 
mento  heredes  fiunt. 


158.  Sed  his  Praetor  permittit  ab- 
stinere  se  ab  herediiaie  ut  potius 
parentis  bona  veneant.  (g) 


lifetime  of  the  agnate  descendant 
they  are  regarded  in  a  certain  mea- 
sure as  proprietors.  Wherefore,  if 
any  one  die  intestato,  the  succession 
in  the  first  place  devolves  on  his 
children.  They  are  also  called 
necessarii,  for  the  reason  that,  in 
every  case,  whether  they  assent  or 
not,  they  become  heirs,  either  by 
intestacy  or  in  virtue  of  a  testament. 

158.  But  the  praetor  permits  them 
to  decline  the  inheritance,  that  the 
property  may  bo  sold  rather  as  be- 
longing to  the  parent  than  to  them. 


Just.  ii.  19.  2. 


(g)  The  property  was  disposed  of  under  the  name  of  the 
deceased,  in  order  that  the  ignominy  of  the  sale  might  not 
fall  on  the  heir. 


159.  Idem  juris  est  et  in  uxoris 
persona  quae  in  manu  est,  quia  filiaa 
loco  est,  et  in  nurus  quae  in  manu 
filii  est,  quia  neptis  loco  est.  (Ii) 


159.  The  same  rule  of  law  is  estab- 
lished in  respect  to  the  wife  in  manus, 
because  she  is  in  the  place  of  a  daugh- 
ter;  and  with  respect  to  the  daughter- 
in-law,  who  is  in  the  manus  of  the 
eon,  because  she  is  in  the  place  of  a 
grand  -  daughter. 


(h)  The  wife  who  was  in  the  manus  of  her  husband,  and 
the  daughter-in-law  who  was  in  the  manus  of  the  son  (i« 
manu  filii)  were  at  liberty  to  abstain  from  the  inheritance. 
See  sec.  158.  This  right  differed  from  the  benefit  to  be 
derived  from  a  separation  of  property  in  this  respect.  It 
sufficed  for  the  "  heredes  sui  et  necessarii ;"  for  the  wife  in 
manus,  and  for  those  who  were  in  mancipium,  not  to  inter- 
meddle with  the  property  belonging  to  the  succession,  in 
order  to  their  avoiding  personal  liability.  Whereas  a  "  heres 
necessarius"  who  had  asked  for  and  obtained  the  separation 
of  his  own  property  from  that  in  course  of  descent  must 
enter  upon  the  hereditas.  It  may  be  also  observed  that  the 
"  heredes  sui  et  necessarii  "  could   not  be  made  personally 
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liable,  and  that  the  property  of  the  succession  was  sold  in 
the  name  of  the  defiinctus,  whilst  the  "  heredes  necessarii" 
were  sued  personally,  hut  only  in  concurrence  with  the 
hereditary  property.     See  Domenget  in  loco. 


160.  Quin  etiam  Bimiliter  absti- 
neudi  potestatem  facit  praetor  etiam 
mancipato  (id  est)  ei  qui  in  causa 
mancipit  est,  cum  liber  at  heres 
institntus  sit;  cum  necessarius, 
non  etiam  euuB  heres  sit,  tamquam 
Bervus. 


160.  Moreover,  the  praetor  equally 
accords  the  right  of  abstaining  to 
him  who  is  raancipated,  that  is  to 
saj,  subjected  to  the  mancipium, 
when  that  he  is  declared  free  and 
instituted  heir ;  since  he  like  a  slave 
is  a  heres  necessarius,  and  not  also  a 
a  suus  heres. 


161.  Ceteri  qui  testatoris  juri  sub- 
jecti  non  sunt  extranei  heredes  ap. 
pellantur.  Itaque  liberi  quoque 
nostri  qui  in  potestate  nostra  non 
sunt,  heredes  a  nobis  instituti  sicut 
extranei  videntur.  Qua  de  causa  et 
qui  a  matre  heredes  instituuntur 
eodem  numero  sunt,  quia  feminae 
liberos  in  potestate  non  habent.  Ser- 
vi  quoque  qui  cum  liberfate  (i)  here- 
des instituti  sunt  et  postea  a  domino 
manumissi,  eodem  numero  habentur. 


161.  Those  who  are  not  subjected 
to  the  power  (juri)  of  the  testator, 
are  called  hctredes  extranei.  Therefore 
also  our  children  who  are  not  under 
our  potestas  when  they  are  instituted 
heirs  by  ns,  are  regarded  as  extranei. 
For  which  reason  those  also  who 
are  instituted  heirs  by  their  mother 
are  reckoned  in  the  same  class,  be- 
cause women  have  not  their  children 
under  their  potestas.  Slaves  also 
who  have  been  instituted  heirs  and 
declared  free,  but  who  have  after- 
wards been  manumitted  by  the  tes- 
tator, are  reckoned  in  like  manner 
extranei. 


Just.  ii.  19.  3. 


(i)  The  MS.  reads  "  qui  cum  liberiet,"  which  Huschke 
says  is  manifestly  a  mistake  in  writing  for  "  qui  cum  liber- 
tat,  (libertate)."  Gneist  has  admitted  this  emendation  into 
his  text.  Gains  expresses  himself  similarly  in  ii.  187,  188. 
If  this  emendation  is  not  accepted,  Huschke  says  we  must 
read  "  liberi  et  heredes  esse  jussi."  Sec.  ii.  18G.  Lach- 
mann  also  agrees  Mith  this  proposal.  Huschke's  Kritik,  47. 
The  better  reading  would  be  "liberi  et  heredes  instituti  sunt." 


346  COM.  II.  SEC.  CLXII. 

162.  Extranei  (7)  autcm  horedibus  162.  Power  is  giren  to  the  exiranei 

deliberandi  potestas  data  est  de  ade-       lieredes  to  deliberate  as  to  whether 
unda  hereditate  vel  non  adeunda.  they  will  enter  upon  the  hereditas  or 

not  enter. 

Just.  ii.  19.  5. 

(j)  The  term  "extraneus"  in  its  most  extensive  significa- 
tion is  applied  to  any  one  standing  without  the  circle  of  a 
certain  specified  relationship.  In  its  more  limited  meaning- 
it  is  applied  to  those  who  do  not  belong  to  the  family,  or  are 
under  no  bond  arising  from  the  marital  relation.  For  ex- 
ample, "  post  emancipationem  (a  patre  adoptivo  factam) 
extraneus  intelligor."  1,  55.  sec.  1.  Dig.  de  ritu  nup.  (23.2.) 
It  is  used  in  opposition  to  the  term  patria-potestas;  "  si  ex- 
traneo  quis  adscripserit  legatum,  licet  postea  vivo  testatore 
in  potestate  eum,  etc."  1.  10.  sec.  1.  Dig.  de  leg.  Cor. 
48.  10.)  It  is  also  used  in  contradistinction  to  the  pater 
or  parens:  ''si  patronus  vel  quivis  extraneus  impuberi  tu- 
torem  dederit."  1.  31.  pr.  Cod.  de  jure  dot.  (5.  12.)  1.  19. 
Cod.  de  jure  delib.  (6.  30.)  Again,  we  have  the  following 
definition  :  "  Extraneum,  intelligimus  omnem  citra  parentera 
per  virilem  sexum  adscendentem,  et  in  potestate  dotatam 
personam  habentem."  1.  unica.  sec.  13.  Cod.  de  rei  uxor, 
actio.  (5.  13.)  For  further  illustrations  of  the  word,  see 
Hermann's  Handlexicon  sub  voce  "  Extraneus." 


163.   Sed  sive  is  cui  abstinendi  po-  1P3.  But  if  one  who  has  power  to 

testas  est  inmiscuerit  se  bonis  heredi-  decline    accepting     the   inheritance 

tariis,  sive  is  cui  de  adeunda  heredi-  has  intermeddled  with  the  property 

tate   deliberare  licet,  adierit,  postea  or  if  he,  who  is  permitted  to  delibe- 

relinquenda)   hereditatis    facultatem  rate   as   to    the   acceptance   of   the 

non  habet,  nisi  si  minor  sit  aunorum  inheritance,  enters  upon  it,  he    has 

XXV.     Nam  hujus  aitatis  hominibus,  not  afterwards  the  power  of  reuoun- 

sicut  in  ceteris  omnibus  causis,  de-  cing   the    inheritance,    unless  he  be 

ceptis,  ita  etiam  si  temere  damnosani  under  twenty  five  years  of  age.  For  just 

hereditatcm  susccperint,  prstor  sue-  as  in  all  other  cases  the  prsetor  re- 

currit.     Scio  quidem  divum  Hadria-  lieves  men  of  this  age  who  have  been 

num    ctiam     majori    xxv     annorum  deceived,  so  also  does  he  if  they  have 

vcniam    dedissc,    cum    post    aditam  without   due  consideration   accepted 
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hereditatem  grande  dds  alienum  quod 
aditaa  hereditatis  tempore  latebat 
apparuisset. 


a  burdensome  inheritance.  I  am 
not  ignorant  that  the  Emperor  Had- 
rian however,  has  granted  this  indul- 
gence to  one  more  than  twenty-five 
years  of  age,  i.  e.,  full  age,  when  after 
having  entered  on  the  inheritance, 
he  has  discovered  a  great  debt,  which 
was  concealed  from  him  at  the  time 
of  entrance  upon  the  inheritance. 


Just.  ii.  19.  5. 


164.  Extraneis  heredibus  solet  cre- 
tio  (k)  dari,  id  est  finis  deliberandi,  nt 
intra  certum  tempus  vel  adeant  here- 
ditatem, vel  si  non  adeant,  temporis 
fine  summoveantur.  Ideo  autem  cre- 
tio  appellata  est,  quia  cemere  est 
quasi  decernere  et  constituere. 


Ifi-i.  Cretio  is  usually  granted  to 
extromei  heredes,  that  is  to  say,  a 
limit  is  assigned  for  deliberation,  so 
that  within  a  certain  time  they  may 
either  enter  upon  the  inheritance,  or 
if  they  do  not  enter,  they  may  be  set 
aside  at  the  expiration  of  this  time. 
This  is  called  cretio,  from  cemere, 
because  this  word  denotes  as  it  were 
to  deliberate  (decernere),  and  settle 
constituere). 


(k)  The  term  cretio  was  employed  to  denote  the  right 
of  an  extraneus  to  declare  by  word  of  mouth  whether  he 
would  enter  upon  an  inheritance  or  not  (cemere  heridita- 
tem,)  and  also  the  entrance  upon  the  hereditas  itself  with 
the  usual  formalities  after  the  time  prescribed  by  the  testa- 
tor. "  Extraneus  autem  heredibus  deliberandi  potest  data 
est  de  adeunda  hereditate  vel  non  adeunda."  Gai.  ii.  sec. 
162.  The  w^ord  is  technical  as  used  in  the  old  Roman 
law,  Ulpianus  says,  "Cretio  est  certorum  dierum  spatium 
quod  datur  instituto  heredi  ad  deliberandum,  utrum  expe- 
diat  ei  adire  hereditatem,  necne,  velut :  Titius  heres  mens 
esto  cernitoque  in  diebus  C.  proximis,  quibus  scieris  poteris- 
que  ;  nisi  ita  creveris,  exheres  esto.  Cernere  est  verba 
cretionis  dicere  ad  hunc  modum  :  quod  me  Msevius  heredem 
instituit,  eam  hereditatem  adeo  cernoque."  Tit.  xxii.  ss. 
27,  28.  8ee  also  ss.  29—34.  The  cretio  might  begin  to 
run  from  the  time  when  it  became   possible  for  the  person 
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appointed  heir  to  make  it,  and  in  this  case  it  was  called  the 
"  cretio  vulgaris,"  as  in  the  definition  from  Ulpianus  Just 
cited,  "quibus  scieris  poterisque."  If,  however,  these  words 
were  omitted,  the  cretio  was  said  to  be"continua"  or  "certorum 
dierum"  reckoning  onward  from  the  death  of  the  testator, 
entirely  ignoring  the  possibility  of  the  entrance  of  the 
person  appointed  as  heir.  If  the  cretio  were  made  within 
the  appointed  time,  then  the  right  of  inheritance  was  ac- 
quired by  the  heir ;  but  if  it  were  not  made,  it  was  lost 
simply  by  the  lapse  of  the  time  fixed  and  without  any 
repudiation  {omittere  hereditatem.)  This,  however,  took 
place  when  the  words  "Quodni  ita  creveris  exheres  esto  " 
were  introduced.  Such  a  form  was  called  "cretio  perfecta." 
If  there  were  no  words  of  disinherison  the  cretio  was  said 
to  be  "imperfecta,"  and  lost  its  operation.  One  other  case 
was  also  possible;  the  form  of  words  might  be  "si  non 
creveris,  Maevius  heres  esto."  In  this  case  the  cretio  had  the 
effect,  that  if  the  heir  did  not  declare  himself  as  such,  the  sub- 
stituted heir  took  the  inheritance.  The  latter  was  not  required 
to  make  a  formal  cretio,  but  could  declare  his  intention  to 
inherit  in  any  way  he  pleased.  A  constitution  of  Honorius 
and,  Arcadius,  a.d.  407,  abolished  the  "cretionumscrupulosa 
soUenitas."  The  testator  could,  however,  still  set  a  term 
within  which  the  heir  might  declare  himself  willing  to  enter 
upon  the  inheritance,  but  this  could  be  done  without  any 
formality.  1.  17.  Cod.  de  jure  delib.  (6.  36.);  Puchta's 
Instit.  vol.  iii.  pp.  257,  258. ;  Walter's  Rechtsgeschich,  vol. 
ii.  sec.  628. ;  Hermann's  Handlexicon  Art.  "cernere."  Gai. 
ii.  164—173.  1.  5.  Cod.  Theod.  (8.  18.) 


165.    Cum   ergo  ita  scriptum  sifc :  165.  When    therefore   it    is    thus 

HERES   TiTius  ESTO  :    adicere    debe-       written  •' Thou,  Titius,shalt  be  heir," 
mus;  CKRNiTOQUE  IN  CENTUM  DiEBUS       WO  ought  to    add,  "and  thou  ehalt 
PEOxuMis  QUIBUS   sciES  I'OTEKisQiiE.       acccpt  Within  the  next  hundred  days, 
Quod  nmta.  ceevekis,  exuekes  esto.       after  thou  hast  knowledge  of  the  ap- 
pointment, and  art  able ;  if  thou  dost 
not  thus  enter  on  the   inheritance, 
thou  shalt  bo  disinherited." 
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166.  Et  qui  ita  heres  institntus  est 
81  velifc  heres  eese,  debebit  intra  diem 
cretionis  cernere,  id  est  base  verba 
dioere:    Quod  me    Publius   M.evius 

TESTAMENTO  SUO  HEREDEM  INSTITUIT, 
EAM     HEREDITATEJI     ADEO    CERNOQUE. 

Quodsi  ita  non  creverit,  finito  tempore 
cretionis  excluditur  ;  nee  quicquam 
proficit,  si  pro  herede  gerat,  id  est,  si 
rebus  bereditariia  tamquam  heres 
utatur. 


167.  At  is  qui  sine  cretione  heres 
institutus  sit,  aat  qui  ab  intestato 
legitime  jure  ad  hereditatem  vocatur, 
potest  aut  cernendo  aut  pro  herede 
gerendo  vel  etiam  nuda  voluntate 
euscipiendsB  hereditatis  heres  fieri: 
eique  liberum  est,  quocumque  tem- 
pore voluerit,  adire  hereditatem.  Sed 
solet  praetor  postulantibus  heredita- 
riis  creditoribns  tempus  constituere, 
intra  quod  si  velit  adeat  hereditatem : 
si  minus,  ut  liceat  creditoribna  bona 
defuncti  vendere. 


168.  Sicut  autem  cum  cretiono 
heres  institutus,  nisi  creverit  heredi- 
tatem,  non  fit  heres,  ita  non  aliter 
excluditur,  quam  si  non  creverit  intra 
id  tempus  quo  cretio  finita  sit.  Itaque 
licet  ante  diem  cretionis  constituerit 
hereditatem  non  adire,  tamen  psoni- 
tentia  actus  superante  die  cretionis 
cernendo  heres  esse  potest. 


166.  And  he  who  is  thus  instituted 
heir,  if  he  wishes  to  be  heir,  ought 
to  decide  within  the  period  allowed 
for  cretio;  that  is,  he  must  pronounce 
the  following  words  :  "Because  Pub- 
lius Msevius  has  instituted  me  his 
heir  by  testament,  I  enter  upon,  and 
decide  to  accept  that  inheritance."  [ 

If  he  has  not  thus  decided,  when  the 
period  for  cretio  has  elapsed  he  is 
excluded.  Nor  is  it  of  any  advantage 
to  him  if  he  acts  as  heir,  that  ia 
to  say,  if  he  uses  the  goods  of  the 
inheritance  as  if  he  were  heir. 

167.  But  he  who  is  instituted  heir 
without  cretio,  or  who  is  called  to  the 
inheritance  by  intestacy  {ah  intes- 
tato), in  strict  accordance  with  law, 
can  become  heir,  either  by  declara- 
tion of  his  acceptance,  or  by  acting  as 
the  heir,  or  even  by  the  mere  wish  to 
undertake  the  duties  appertaining  to 
the  inheritance  ;  and  he  is  at  liberty 
to  enter  upon  the  hereditas  whenever 
he  may  wish.  But  the  praetor  usually, 
on  the  petition  of  the  creditors  of  the 
estate,  appoints  a  time  within  which, 
if  the  heir  desires  to  accept  he  must 
enter^upon  the  inheritance ;  and  if  he 
do  not  enter  within  this  time,  the 
creditors  are  allowed  to  sell  the  pro- 
perty of  the  deceased. 

168.  Just  as  if  any  one  is  instituted 

heir  with  the  cretio,  he  does  not  be-  ^-^ 
come  heir  except  he  has  declared  liis 
acceptance  of  the  inheritance ;  so  also 
he  is  excluded  in  no  other  way,  than 
by  his  non-declaration  of  acceptance 
within  the  period  limited  for  the 
cretio.  Therefore  though  before  the 
determination  of  the  cretio,  he  may 
have  resolved  not  to  enter  upon  the 
inheritance,  yet  upon  regretting  this 
decision,  he  may  become  heir  by  de- 
claring his  acceptance  on  the  day 
before  the  expiration  of  the  cretio. 
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169.  At  hie  qui  sine  cretione  heres 
institutus  est,  qnique  ab  intestato  per 
legem  vocatur,  sicut  voluntate  nuda 
heres  fit,  ita  etcontraria  destinatione 
statim  ab  hereditate  repellitur. 


169.  But  as  he  who  is  instituted 
heir  without  cretio,  or  who  is  called 
by  law  in  consequence  of  intestacy, 
becomes  heir  by  a  mere  act  of  will, 
so  he  is  immediately  excluded  from 
the  intestacy  by  a  contrary  determi- 
nation. (Z) 


(Z)  TLose  who  were  instituted  without  cretio  (sine  cre- 
tione) could  give  up  the  inheritance,  and  there  was  not  in 
their  case  the  possibility  of  reclaiming  it  upon  their  re- 
pudiation, as  when  the  heir  had  been  instituted  with  the 
cretio.  An  extraneus,  instituted  heir  ex  testamento,  or 
called  by  law  to  the  succession  ab  intestato,  might  become 
heir  either  by  doing  some  act  as  heir,  or  even  by  expres- 
sing his  wish  to  accept  the  inheritance.  Domenget  in  loco. 
Ins.  s.  7.  de  her.  qual.  et  dif.  (2.  19.) 


170.  Omnis  autem  cretio  certo 
tempore  constringitur.  In  quam 
rem  tolerabile  tempus  visum  est  cen- 
tum dierum :  potest  tamen  nihilomi- 
nus  jure  civili  aut  longius  aut  brevius 
tempus  dari :  longius  tamen  interdum 
praetor  coartat. 


170.  But  every  cretio  is  limited  to 
a  fixed  time;  for  which  object  a 
period  of  a  hundred  days  seemed  a 
reasonable  time;  still,  by  the  jus 
civile  a  longer  or  shorter  period  may 
be  given ;  yet  the  prsetor  sometimes 
abridges  any  longer  period. 


171.  Et  quamvis  omnis  cretio 
certis  diebus  constringatur,  tamen 
alia  cretio  vulgaris  vocatur,  alia 
certorum  dierum  :  vulgaris  ilia,  quam 
supra  exposuimus,  id  est  in  qua  adi- 
ciuntur  (m)  hsec  verba:  quibus  sciet 
POTERTTQUE ;  ccrtorum  dierum,  in 
qua  detractis  his  verbis  cetera 
sci'ibuntur. 


171.  And  although  every  cretio  is 
limited  by  a  certain  number  of  days, 
yet  one  kind  of  cretio  is  called  "  com- 
mon" (vulgaris),  another  "  determi- 
nate" [certorum  dierum).  The  cretio 
vulgaris  "common,"  as  we  have 
already  explained  above,  is  that  in 
which  these  words  are  employed, 
QUIBUS  sctET  porERiTQUE,  i.e.  within 
which  he  may  become  aware  of  the 
bequest,  and  be  able  to  act.  "  Deter- 
minate," that  in  which  the  formula  is 
used  without  these  words. 


(m)  The  word  adiciiintur  is  an  emendation  from  Huschke. 
The  MS.  has  dicuntur,  which  was  followed    in  all  the  early 
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editions.  Huschke  says  that  dicuntnr  cannot  be  the  correct 
reading,  since  the  words  "  Quibus  sciet  poterit"  were  not 
spoken,  but  written.  By  repeating  the  "  a"  of  the  previous 
word,  the  present  reading  has  been  obtained.  The  emend- 
ation also  agrees  with  Ulpianus,  who  says,  "  Cretio  aut 
vulgaris  dicitur  aut  continua :  vulgaris,  in  qua  adiciuntur 
haec  verba  :  '■  Quibus  scieris  poterisque  ; '  continua  in  qua 
non  adiciuntur."  Tit.  xxii.  s.  31.  Huschke's  Kritik,  p.  47. 
Boecking's  Gai.  p.  127. 


172.  Quarum  cretionum  magna 
differentia  est.  Nam  vulgari  cretione 
data  nuUi  dies  conputantur,  nisi 
quibus  scierit  quisque  se  heredem 
esse  institutum  et  possit  cernere. 
Certorum  vero  dierum  cretione  data 
etiam  nescient  i  se  heredem  institutum 
esse  numerantur  dies  continui ;  item 
ei  quoque  qui  aliqua  ex  causa  cemere 
prohibetur,  et  eo  amplius  ei  qui  sub 
condicione  heres  institutus  estjtempus 
numeratur.  Unde  melius  et  aptius 
est  vulgari  cretione  uti. 


172.  There  is  a  great  difference 
between  the  two  kinds  of  cretio.  For 
in  the  •'  common"  cretio,  no  days  are 
counted,  except  those  in  which  the 
person  instituted  has  knowledge  of 
the  fact,  and  can  decide  to  accept ; 
in  "  determinate"  cretio  on  the  other 
hand,  the  days  are  counted  contin- 
uously, even  when  the  party  has  no 
knowledge  that  he  has  been  institu- 
ted heir.  Again,  the  time  is  reckoned 
against  him  who  is  on  any  gi-ound 
prevented  from  deciding,  and  more 
especially  against  him  who  has  been 
instituted  heir  under  a  condition. 
Therefore  it  is  better,  and  more 
convenient  to  employ  the  common 
cretio  (vulgaris  cretio). 


173.  Continua  hgec  cretio  vocatur, 
quia  continui  dies  numerantur.  Sed 
quia  tamen  dura  est  hsec  cretio, 
altera  in  usi«  habetur:  unde  etiam 
vulgaris  dicta  est. 


173.  This  kind  of  cretio  (certoruvi 
dierum  cretio)  is  called  "continuous," 
because  the  days  are  counted  vdthout 
any  intermission,  but  since  this 
species  is  somewhat  inequitable,  the 
tbe  other  is  more  in  use :  whence 
it  is  named  "  common." 


De  Substitutionibus.  (n) 
174.  Interdum  duospluresve  gradus 
heredum  facinms,  hoc  modo  :  Lucius 

TITIU3  HERES  ESTO  CEENITOQUE  IN 
DIEBUS  CENTUM  PROXIMIS  QUIBUS 
SCIES     POTERISQUE.      QuOD       NI       IT4 


On  Substitution. 
174.  Sometimes  we  institute  two 
or  more  grades  of  heirs,  in  the  fol- 
lowing manner — "You,  Lucius  Titius, 
shall  be  heir,  and  you  shall  accept 
within  the  next  hundred  days  after 
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CREVURTS,  EXHBRES  ESTo.  ToM  M^-  jou  have  knowledge  of  your  appoint. 
vius  HBRES  ESTO  CERNiToquE  IN  ment,  and  are  ablo  to  act,if  you  do  not 
DiEnus  CENTUM  etreliqna;  ot  doincops  decide  to  accept,  you  shall  be  disinhe- 
in  quantum  vclimus  substituere  rited.  Then  Majvius  shall  be  heir,  and 
possumus.  decide  to   accept  within  a  hundred 

days,"  etc. ;  and  we  can  further  make 
as  many  substitutions  as  we  please. 


(n)  In  this  section  Gains  directs  the  attention  of  the  stu- 
dent to  the  doctrine  of  Substitution.  By  this  term  is  to  be 
nndei'stood  the  institution  of  a  second  heir,  or  to  speak  more 
exactly  the  institution  of  a  possible  heir  or  of  heirs.  Thus, 
Gaius  in  his  illustration  says,  "  Lucius  Titius  heres  esto, 
etc.  Quod  ni,  etc.,  turn  Msevius  heres  esto."  In  the  earlier 
period  of  Roman  law  this  was  the  only  kind  of  substitution 
and  it  was  called  "  vulgaris  substitutio."  It  was  not  confined 
to  one  substitute,  but  several  (plures)  might  be  appointed,  so 
that  if  one  disclaimed  another  might  succeed  to  his  place. 
The  testator  could  thus  appoint — "  A  heres  esto  {institutus) ; 
si  A  heres  non  erit,  B  heres  esto  {siihstitutus) ;  si  B 
heres  non  erit,  C  heres  esto  {suhstitutus  suhstituti);  C  is 
heir  in  the  third  degree.  In  this  way  there  might  be 
a  succession  of  persons  substituted  to  succeed  the  one  after 
the  other,  in  case  of  the  failure  of  any  one  of  them  arising 
from  any  cause  whatever. 

In  the  time  of  the  Republic  "  vulgaris  substitutio"  was 
quite  frequent ;  and  it  is  often  referred  to  by  Cicero.  But  it 
was  not  till  the  time  of  Augustus,  nor  till  after  the  passing 
of  the  lex  Julia  et  Papia  Poppece,  that  vulgar  substitution 
came  to  be  constantly  employed.  The  universal  desire 
with  the  Roman,  it  must  be  remembered,  was  to  die  testate. 
The  operation,  however,  of  the  lex  just  cited  must  have  been 
the  cause  of  many  persons  dying  intestate,  from  the  numerous 
grounds  of  incapacity  to  which  the  law  gave  rise.  In  the 
time  of  the  Republic,  and  as  already  mentioned  in  the  age 
in  which  Cicero  lived,  there  was  a  limited  "  vulgaris  substi- 
tutio," which  enabled  a  man  who  had  instituted  an  impuhes 
son  as  his  heir,  to  appoint  with  him  one  or  more  substitutes. 
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So  that  if  his  imputes  son  did  not  enter  upon  the  estate, 
or,  if  surviving-  the  testator,  he  died  before  he  vras  old 
enough  to  enter  upon  it,  the  heres  secundus  obtained  the 
inheritance.  Tlie  words  of  the  will  would  run  in  this  form  : 
"  Titius  heres  meus  esto  :  si  Titius  heres  non  erit,  Sempro- 
nius  secundus  heres  esto."  If  Titius  died  before  the  father  or 
whilst  under  the  tutela,  then  Sempronius  succeeded  as  heres 
secundus.  So  that  the  institution  of  the  heres  secundus  was 
dependent  upon  two  conditions — the  child  dying  before  the 
father,  or,  if  surviving  the  father,  his  decease  before  the  age  of 
puberty.  Such  was  the  fundamental  idea  of  substitution. 
Not  that  the  father  instituted  an  heir  for  his  child,  but  that 
he  instituted  a  second  heir  for  himself  who  was  only  entitled 
to  enter  upon  the  estate,  when  the  first  heir  failed.  If  he  had 
instituted  a  second  heir  for  the  son,  as  has  been  some- 
times affirmed,  it  is  incomprehensible  how  in  the  later  law 
the  second  heir  came  to  be  called  the  substitute,  and  the  word 
"Substitutio"  to  be  employed  to  denote  the  peculiar  institu- 
tion under  consideration.  No  doubt,  a  change  took  place, 
subsequently,  and  the  substituted  heir  was  "  filio  heres 
primus,"  that  is  to  say,  he  ceased  to  be  regarded  as  the  heir  of 
the  father,  and  became  heir  to  the  son.  The  institution,  how- 
ever, had  so  changed  that  it  would  be  quite  impossible  to 
form  a  correct  judgment  as  to  its  nature  without  the 
explanation  already  given.  It  is  only  by  the  knowledge  of 
the  origin  of  substitution  that  we  can  fully  comprehend  the 
later  law  of  Rome.  For  although  in  the  new  institution 
the  substituted  heir  was  the  jyrimus  heres  of  the  son,  the 
principles  which  regulated  the  older  law  were  to  a  very 
great  extent  transferred  to  the  more  recent  institution.  In 
order  to  the  existence  of  pupillary  substitution  it  was  neces- 
sary that  the  father  should  make  his  will,  and  that  he 
should  in  that  will  institute  an  heir  for  himself.  At  the 
first  glance  it  seems  strange  that  the  father  should  have 
power  to  make  a  will  and  institute  an  heir  for  his  son  whilst 
he  himself  might  die  intestate.  But  if  it  is  clearly  understood 
that  originally  the  second  heir  was  the  heir  of  the   father, 
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then  the  substitutio pnpillaris  is  easily  comprehended.  If, 
for  instance,  the  fatlier  made  a  will  and  appointed  his  own 
brother  as  heir  to  his  impubes  son,  this  brother,  as  a  pupil- 
lary substitute  and  as  heir,  was  in  loco  patris.  This  privi- 
lege, however,  was  not  construed  so  as  to  enable  the  father 
to  burden  the  son's  private  and  separate  estate,  for  there 
was  a  rule  of  law  which  said  "Pater  de  suo  tantuinmodo 
legare  potest,"  the  meaning  of  which  is  that  the  father  had  no 
power  to  burden  his  son's  property  except  to  the  extent  that 
his  own  property  increased  the  son's  estate.  In  the  doctrine 
of  pupillary  substitution,  a  number  of  principles  sprang  out 
of,  and  were  developed  from,  the  fundamental  principle 
that  the  heres  secundus  was  originally  an  heir  to  the 
father  and  not  the  heir  of  the  son.  Although  this  principle 
in  the  later  law  wasfc-jnaUy  abrogated,  it  would  be  quite  erro- 
neous to  suppose  that  a  number  of  results  which  flowed  from  it 
did  not  remain  long  after  in  the  valid  laws  of  Rome.  The  quasi- 
pupillary  substitution  introduced  by  Justinian  was  formed 
on  the  pattern  of  the  pupillary  substitution  which  had  long 
preceded  it,  and  it  was  thus  constituted.  If  a  person  entitled  to 
make  a  testament  had  an  insane  descendant,  then  the  parens 
could  nominate  an  heirfor.the  insanus,  since  the  insane  person 
could  not  make  a  testament  for  himself  in  consequence  of  the 
continuance  of  his  malady.  In  the  details  of  the  new  institu- 
tion established  by  Justinian,  the  emperor  diverged  from  the 
ancient  order  of  things,  but  the  emperor  himself  says  that 
he  took  the  former  institution  as  the  pattern  upon  which  to 
model  his  own  reform.  It  is  stated  in  tlie  code  in  which 
the  enactment  is  made,  "  Ut  occasione  hujusmodi  sub- 
stitutionis,  ad  exemplum  pupillaris,  etc."  1.  6.  Cod.  de 
impub.  et  al.  subs.  (6.  26.)  The  above  explanations  will 
perhaps  enable  the  student  to  understand  the  remarks 
made  by  Gains  upon  the  doctrine  of  Substitutio. 

The  subject  cannot  be  minutely  treated  in  a  note;  but  the 
following  observation  will  explain  some  of  the  most  impor- 
taut  principles  of  the  later  law.  Several  persons  might  unite 
in  instituting  a  substitute  for  one  person.    Again,  on  the  other 
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hand,  several  heirs  could  be  substituted  for  one  and  the  same 
person.  There  was  an  important  rule  regulating  the  application 
of  this  princii^le.  "  Substitutus  substituto  censetur  esse  substi- 
tutus  instituto ; "  that  is  to  say,  the  person  substituted  for 
the  substitute  is  held  to  be  substituted  for  the  instituted 
heir.  It  follows  from  this  rule,  that  the  person  who  is  sub- 
stituted with  the  co-heirs,  if  all  the  co-heirs  fall  away,  takes 
not  only  the  portion  of  the  substituted  persons,  but  also  the 
portion  of  the  persons  instituted  who  have  preceded  them. 
The  substitution  is  at  an  end  as  soon  as  the  person  insti- 
tuted becomes  heir :  and  also  if  the  person  substituted 
died  before  the  instituted  heir.  Again,  the  testator  desiring  to 
make  a  pupillary  substitution, could  only  dosowhen  he  named 
his  own  heir.  He  might  institute  his  son,  or  an  extraneus ; 
or  he  might  disinherit  his  son,  and  still  name  a  substitute 
for  him  ;  but  in  this  case  he  could  not  bestow  any  legacies 
upon  the  substitute.  ("Pater  semper  de  suo  legat.")  The 
testator  could,  if  he  pleased,  make  the  institution  in  writing, 
and  the  substitution  by  word  of  mouth  :  or  both  might  be 
united  in  an  appendix  to  his  own  will.  In  the  last  case  the 
prescribed  formalities  need  be  only  observed  once,  in  the 
former  case  they  must  be  observed  twice.  The  testament 
for  the  suns  was  always  regarded  as  an  appendix  to  that  of 
the  father,  and  so  closely  were  they  connected,  that  the 
latter  was  invalid  whenever  the  former  was  found  to  be  so. 
The  pupillary  substitution  was  contained  in  a  clause  or 
tabula  by  itself,  which  was  secured  by  the  testator's  own 
thread  and  seal,  with  a  provision  in  the  first  tablet  of  the 
will  that  the  part  of  the  will  containing  the  substituted 
heirs  should  not  be  opened  so  long  as  the  son  lived  and  was 
impubes.     Ins.  lib.  s.  1.  de  vul.  sub.  (2.  15.) 

It  may  be  as  well  to  give  in  this  place  a  brief  explanation 
of  what  was  called  the  jus  accrescendi.  The  testa- 
tor was  always  obliged,  except  in  the  case  of  the  military 
testament,  to  dispose  of  his  whole  estate,  in  accordance  with 
the  maxim — "  Nemo  pro  parte  testatus  pro  parte  intestatus 
decedere  potest."     Thus,  if  an  instituted   heir  died   before 

A  a2 


356        ^  COM.  II.  SEC.  CLXXIV. 

the  testator,  or  if  he  disclaimed  the   inheritance,  at  first 
siglit  it  wouhl  appear,  as  Mr.  Sandars  has  stated,  that  "  his 
share  was  undisposed  of."     Inst.  Just.  p.  291,  note  on  s.  1. 
de  vul.  sub.  (2.  15.)      Such  a  view  however  is  inaccurate. 
When  the  testamentary  heir  fell  away,  and  there  was  not 
what  was  technically  termed  a  '■'■case  of  transmission  "  the  rule 
was  that  the  substituted  heirs  succeeded  to  the  entire  estate. 
If  no  substitution  took  place,  then,  in  that  case,  there  came 
into   operation  what  has  been  called  the  jus   accrescendi. 
The  jus  accrescendi  between  co-heirs,  was  a  right  of  the 
civil  law,  and  it  was  based  upon  this  ancient  but  fundamental 
principle  ;  namely,  that  every  person  to   whom  the   inheri- 
tance was  devised  had  a  claim,  not  merely  to  a  portion  of 
the  estate,  but  to   the    entire    property    of  the   defunctus. 
This  claim  to  the  whole  inheritance  was  only  limited  by  the 
similar  claims  of  the  co-heirs.     If,  for  example,  a  Roman 
had  said  "  Titius  shall  be  my  heir  for  one-half  of  my  inheri- 
tance," then  not  simply  the  half  but  the  whole  of  the  estate 
was  devised  to  Titius,  even  though  the  testator  had  said  in 
verbis    expressis    that    Titius    should    take    only   one-half. 
He  was,  as  it  was  technically  expressed,  heres  ex  asse.     He 
had  a  right   to  the  entire  property,  and    the  creditors  on 
their  part  had  a  claim  upon  him  not  for  the  half  only  but  for 
the  whole  of  the  debts  of  the  testator.     The  following  maxim 
expresses  the  governing  principle  on  this  difficult  subject. 
"  Solo  concursu  partes  fiant."     The  Roman  jurists  said  that 
it  was  only  because  other  heirs  were  called  to  the  inheri- 
tance with  him  that  the  right  of  any  to  the  whole  property  was 
limited.      Thus,   when   several   heirs    were   called    to    the 
inheritance,  each  one  of  them  inherited  not  simply  a  part, 
but  the  entire  estate.     If  this  undoubted  principle  of  Ro- 
man law  is  borne  in  mind  the  doctrines  based  upon  it  may 
be  easily  understood.  The  maxim  which  came  into  operation 
when  one  of  the  instituted  heirs  fell  away  was  the  following  : 
"Cessante    concursu    cessant    partes."       Nothing    can    be 
simpler  than  this  doctrine.     With  the  falling  away  of  one  of 
the  co-heirs,   the   parts   or  portions  of  the   inheritance    to 
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which    he  was   entitled    lapsed,  but  remained  pro  ratione 
with  the  surviving  heir  or  heirs.  The  legal  personcs  entitled  to 
the  property  were  not  constant.     When  any  one  fell  away  it 
was,  to  use  an  arithmetical  illustration,  a  factor  in  the  ex- 
pression that  had  disappeared,  which  had  only  significance  and 
value  whilst  it  retained  its  place  in  the  calculation.    Such  was 
the  Jus  accrescendi.     There  was  no  increase  to  the  surviving 
heir,  for  ah  initio  he  was  entitled  to  the  entire  estate,  a  right 
only  limited  by  the   existence  of  the  co-heirs.      What  is  re- 
markable and  worthy  of  observation   is  this,  that   the  jus 
accrescendi,    or,    as  Von  Vangeiow   lias  expressed  it,    the 
";ms  non  decrescendi^'  in  the  lav/  of  inheritance  underwent  no 
change  throughout    the  whole  course  of  the  Roman   law, 
in  so  far   as   the   heirs  of  an    intestate    were    concerned. 
In  regard,   however,    to  the    heirs    who    claimed    under  a 
will,  there  were  three  marked   periods    or  changes  in  the 
law.     These  have  been  designated:     1st.  The  y«5  antiquum. 
2nd.  The  change   introduced    by  the    lex    Julia    et    Papia 
Poppgea.     3rd.  The  alterations  introduced  by  Justinian  and 
the  caducum.     The  jus  antiquum  was  based  upon  the  funda- 
mental idea  already  explained.     The  change  introduced  by 
the  lex  Papia  Poppgea  was  very  great  indeed,  for  it  ordained 
that  when  a  testamentary  portion  became  caducum  ex  post, 
then  the  jus  antiquum  should  not  apply,  but  the  caducorum 
vindx-atio  ex  lege  Julia  et  Papia  Poppaea.     By  this  means 
otlier  ])ersons  were  admitted  to  the  succession,  and  the  child- 
ren   and    parents    of  the  defunctus  had  a  claim  upon  the 
property.     The    second    change    lasted    from    Augustus  to 
Justinian,  who  restored  the  jus  antiquum  by  the  destruction 
of   the  caducorum  vindicatio.       Under  Justinian   the  rule 
was  "Portio  cum  onere  accrescit,"  that   is   to  say,   the  jus 
accrescendi  was   so   modified  that   the   co-heirs  to  wiiom  it 
came  took   the    inheritance  with  all  the    burdens    upon   it: 
1.  unica.  Cod.  de  cad.  tol.  (6.  5.)   This  constitution,  however, 
was  not  received.     Cic.  Top.  10.;  Marezoll  Instit.  p.  219.; 
Moehler's  Pandect  en,  pp.  200,  201.;  Scheurl's  Instit.  sec. 
187.     Art.  "  Heres    Roman,"  Diet.    Gr.    et.  Rom.    An1i<(, 
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Articuli  "Siicceclere  "  et  "Papillaris"  Hermann  Handlexi- 
con.     Von  Vangerow's  Leitfaden.  vol.  ii.  ss.  450,  451,  452. 
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175.  Et  licet  nobis  vel  unum  in 
unius  locum  substituero  jiluresve,  et 
contra  in  plurium  locum  vel  unum 
vel  plures  substituere. 

176.  Primo  itaque  gradu  scriptus 
heres  hereditatem  cernendo  fit  heres 
et  substitutus  excluditur ;  non  cer- 
nendo summovetur,  etiam  si  pvo 
herede  gerat,  et  in  locum  ejus  sub- 
stitutus succedit.  Et  deinceps  si 
plures  gradus  sint,  in  singulis  simili 
ratione  idem  contingit. 


175.  And  we  are  permitted  to  sub- 
stitute a  single  individual  or  several 
persons  in  the  place  of  one,  and  on 
the  other  hand  one  or  moro  in  the 
place  of  several. 

176.  Therefore,  the  party  instituted 
in  the  first  degree  becomes  heir  upon 
declaring  his  acceptance  of  the  in- 
heritance, and  excludes  the  heir  that 
is  substituted.  But  by  not  declaring 
his  acceptance  he  is  set  aside,  even 
though  he  act  as  heir,  and  the  sub- 
stituted heir  succeeds  in  his  place. 
And  so  on  in  succession  if  there  are 
more  degrees  of  substitution ;  the 
same  rule  similarly  applies  in  each 
case,  (o) 

(o)  As  a  general  rule  the  instituted  heir  excluded  the 
substituted  one.  But  it  sometimes  happened  that  the  heir 
instituted  with  the  cretio,  entered  upon  the  inheritance 
without  making  ihe  adition  in  the  manner  prescribed  by 
law.  In  such  a  case  the  instituted  heir  could  claim  the 
inheritance,  and  oust  the  first  heir  who  had  not  complied 
with  the  express  terms  of  the  will. 

177.  SecZ  si  cretio  sine  exheredatione  177.  But  if  the  same  testator  has 

sit  data,  id  est  in  hsec  verba  :  si  kon       given   cretio   witliout    adding   disin- 
CEEVEEis  TUM  PUBLius  M.EVius  HERES       herison,    that    is    to    say,    in    these 


ESTO,  illucl  diversum  invenitar,  quia 
si  prior  omissa  cretione  pro  herede 
gerat,  substitutus  in  partem  admitti- 
tur,  et  fiunt  ambo  sequis  partibus 
heredcs.  Qiood  si  neque  cernat  neque 
pro  herede  gerat,  sane  in  universum 
summovetur,  et  substitutus  in  totam 
hereditatem  succedit. 


words — "If  you  should  decline  accep- 
tance, then  Pnblius  Msevius  shall  be 
my  heir,"  a  different  rule  applies ;  for 
if  the  first  person  instituted,  having 
omitted  to  declare  acceptance,  acts 
as  heir,  the  party  substituted  is  ad- 
mitted to  a  share,  and  they  both 
become  heirs  with  equal  portions ; 
but  if  the  one  first  instituted  neither 
declares  acceptance  nor  acts  as  heir, 
certainly  he  is  entirely  excluded,  and 
the  substituted  heir  succeeds  to  the 
whole  inheritance. 
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178.  Sed  diidum  quidem  placuit, 
quamdiu  cernere  et  eo  modo  heres 
fieri  possit  prior,  etiam  si  pro  herede 
gesserit,  non  tamen  admitti  sub- 
stitutum  :  cum  vero  cretio  finita  sit, 
tarn  pro  herede  gerentem  admiiiere 
substitutwni :  o?i))i  vero  placuit,  etiam 
superante  cretione  posse  eum  pro 
herede  gerendo  in  partem  substitutum 
admittere  et  amplius  ad  cretionem 
reverti  non  posse,  (p) 


178.  But  it  was  long  since  decided 
that  so  long  as  it  is  possible  for  a 
person  first  instituted  to  declare  accep- 
tance, and  in  that  mant  er  to  become 
the  heir,  even  if  he  had  acted  as  heir 
(pro  herede),  yet  the  substituted  heir 
could  not  be  admitted.  But  when 
indeed  the  period  of  the  cretio  is 
completed,  then  the  person  acting 
2:iro  herede  admitted  the  substituted 
heir.  But  formerly  it  was  held  that, 
even  when  the  period  for  the  cretio 
was  unexpirec?,  the  instituted  heir 
could  admit  the  party  substituted  to 
a  share,  but  under  these  cii'cum- 
stances  he  could  not  fall  back  again 
upon  the  cretio. 


(p)  "  Posse  eora  pro  lierecle  gerendo,  etc non 

posse."  Huselike  says  that  objection  has  been  taken  to  the 
first  "  posse."  Goeschen  would  have  it  expunged,  and 
Lachuiann  changes  it  into  "  priorem."  Huschke,  however, 
after  carefully  examining  all  the  circumstances  connected 
with  the  cretio,  is  of  opinion  that  it  is  the  correct  reading. 
It  has  thus  been  accepted  by  Gneist. 


^J 


179.  Liberis  nostris  inpuberibus 
quos  in  potestate  habemus  non  solum 
ita,  ut  supra  diximus,  substituere 
pussitmus,  id  est  ut  si  heredes  non 
ejutiterint,  alius  nobis  heres  sit ;  sed 
eo  amplius,  ut  etiam  si  heredes  nobis 
cxtiterint  et  adhuc  inpuberes  mortui 
fuerinfc,  sit  iis  aliquis  heres,  velut  hoc 
modo:    riTius     rinus     meus     mihi 

HEKES  ESTO.  Si  FILIUS  MEUS  MIHI 
HERES  NON  EKIT  SIVE  HERES  ERIT 
ET  PRIUS  MORIATUR  QUAM  IN  SUAM 
TUTELAM    VENERIT,  SEIUS  HERES  ESTO. 

(a) 


179.  Not  only  can  we  substitute  in 
the  manner  we  have  just  mentioned 
for  our  children  under  the  age  of 
puberty  whom  we  have  in  our  po- 
tedas,  that  is,  so  that  some  other 
person  may  be  our  heir,  if  our  chil- 
dren do  not  become  our  heirs  {sui  he- 
redes), but  also,  if  they  do  become  our 
heirs  (sui  heredes)  and  die  under  the 
age  of  puberty,  we  may  substitute 
another  heir  in  their  place,  as  for 
example — "  Let  Titius  my  son,  be  my 
heir ;  if  my  sou  should  not  be  my 
heir,  or  if  he  shall  become  my  heir, 
and  die  before  he  becomes  his  own 
master  {in  suam  tutelam),  let  Seius 
be  ray  heir." 


C, 
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(q)  Cicero  says,  "  Si  railii  filius  genitus  uniis  pluresve,  is 
mihi  heres  esto.  Si  filius  ante  moritur  qnara  in  tutelam 
suam  venerit,  tu  mihi — secundus  heres  esto."  De  Invent, 
ii,  42.  sec.  122.  De  causa  M.  Curii  vid.  Cic.  de  Or.  i.  39, 
57.  ii.  6.  32.  Brut.  39,  52,  73,  pro  Csec.  18.  Top.  10. 
Quintil.  Inst.  vii.  6.  9.     Ulp,  tit.  xxiii.  7 — 9. 


180.  Quo  casu  si  quidem  non 
extiterit  heres  filius,  substitutus  patri 
fit  heres :  si  vero  heres  extiterit  filius 
et  ante  pubertatem  decesscrit,  ipsi 
filio  fit  heres  substitutus.  Quamobrem 
duo  quodammodo  sunt  testamenta : 
a?iud  patris,  aliud  filii,  taraquam  si 
ipse  filius  sibi  heredem  instituisset ; 
aut  certe  unum  est  testamentum 
duarum  hereditatum. 

Just.  ii.  16.  2. 


180.  In  which  case,  if  the  son  fail 
to  become  heir,  the  person  substituted 
is  heir  to  the  father ;  but  if  the  son 
become  heir,  and  die  before  puberty, 
the  person  substituted  becomes  heir 
to  the  son.  Thus,  there  are  in  a 
certain  manner  two  testaments,  the 
one  of  the  father  and  the  other  of 
the  son,  as  if  the  son  had  appointed 
a  heir  for  himself;  or  at  least  there 
is  but  one  testament  for  two  inheri- 
tances. 


(  .  U  181.     Ceterum    ne     post    ohitum. 

parentis  periculo  insidiarum  sub- 
jectus  videatur  pupillus,  in  usu  est 
vulgarem  quidem  substitutionem 
palam  facere,  id  est  eo  loco  quo 
pupillum  heredem  instituimus  :  nam 
vulgaris  substitutio  ita  vocat  ad 
hereditatem  substitutum,  si  omnino 
pupillus  heres  non  extiterit;  quod 
accidit  cum  vivo  parento  moritur, 
quo  casu  nullum  substituti  maleficium 
suspicari  jjossumus,  cum  scilicet  vivo 
testatore  omnia  quae  in  testamento 
scrijita  sint  ignorentur.  Illam  autem 
substitutionem  per  quam,  etiamsi 
heres  extiterit  pupillus  et  intra  pu- 
bertatem  decesserit,  substitutum  vo- 
camus,  separatim  in  inferioribus 
tabulis  scribimus,  easque  tabulas 
proprio  lino  propriaque  cera  con- 
signamus ;  et  in  prioribus  tabulis 
cavemus,  no  infcriorcs  tabula;  vivo 
filio  et  adhuc  inpubere  apcriantur. 
Sed  longe  iutiuB  est  utrumquo  genus 


181.  Moreover,  in  order  that  the 
pupil  might  not  be  exposed  to  the 
danger  of  unfair  artifice  after  the 
decease  of  his  father,  it  was  usual  to 
make  the  common  form  of  substitution 
quite  openly,  that  is  to  say,  in  the 
place  where  a^  pupil  has  been  appoin- 
ted to  the  inheritance ;  for  common 
substitution  only  calls  the  person  sub- 
stituted to  the  inheritance,  if  the 
pupil  cannot  possibly  be  heir;  and  this 
happens  when  he  dies  during  the  life- 
time of  his  father,  in  which  case  no 
misconduct  can  be  suspected  on  the 
part  of  the  person  substituted,  since 
that  which  is  written  in  the  testament 
remains  unknown  during  the  lifetime 
of  the  testator.  Rut  that  substitution, 
by  which  we  designate  the  person  sub- 
stituted, if  the  pupil  should  be  heir 
but  die  before  the  time  of  puberty, 
we  inscribe  separately  on  the  last 
tablets,  and  we  secure  these  tablets 
with  a  special  thread,  and  seal  them 
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substitutionis  scparatim  in  inferiori- 
bus  tabnlis  consignari,  (r)  quod  si  ita 
consignatas  vel  separatee  fuerint 
subsfcitutiones,  ut  diximus,  ea;  priore 
potest  intellegi  in  altera  quoque 
idem  esse  substitutus.   (s) 


Just.  ii.  16.  3. 


with  a  separate  seal ;  moreover,  we 
provide  in  the  first  tablets  that  the 
latter  ones  shall  not  be  opened 
during  the  lifetime  of  the  son,  nor 
before  he  attain  the  age  of  puberty. 
But  it  is  far  safer  that  both  kinds  of 
substitution  be  separately  signed  in 
the  last  tablet,  because  if  the  sub- 
stitutions have  been  signed  and  se- 
parated, as  we  have  already  said,  it 
can  be,  ascertained  from  the  first 
tablets  that  the  same  person  has  been 
substituted  in  the  second. 


(r)  In  inferioribvs  tabulis.  These  were  the  "  secundge  sive 
pupillares  tabulae,"  as  distinct  from  the  "  primse  sive  priores." 

(s)  The  text  explains  the  precautions  taken  by  the  father, 
to  prevent  any  unfair  dealing  on  the  part  of  those  substituted 
in  the  event  of  the  pupil  who  had  become  heir  dying  before 
attaining  the  age  of  puberty.  As  the  substituted  heirs  were  not 
known  until  the  death  of  the  impubes,  there  was  no  induce- 
ment held  out  to  deal  unfairly  with  the  infant  heir,  in  order 
to  obtain  the  inheritance. 


182.  Non  solum  autem  heredibus 
institutis  inpuberibus  liberis  ita  sub- 
Btituere  posswmus,  ut  si  ante  puber- 
tatem  mortui  fuerint,  sit  is  heres  quem 
nos  voluerimus,  sed  etiam  exheredatis. 
Itaque  eo  casu  si  quid  pupillo  ex 
hereditatibus  legatisve  aut  douationi- 
bus  propinquorum  adquisitum  fuerit, 
id  omne  acZ  substitutum  pertiuet. 


Jusr.  ii.  16.  i. 


182.  For  we  can  not  only  substitute 
for  our  children  under  the  age  of  pu- 
berty, whom  we  have  instituted  as 
our  heirs,  in  such  a  way  that  if  they 
die  before  the  ago  of  puberty,  he 
whom  we  have  chosen  shall  be  heir, 
but  we  may  also  substitute  for  our 
disinherited  children  Hence,  in  such 
a  case,  whatever  has  been  acquired 
by  the  minor,  being  a  pupillus  either 
by  succession,  by  legacies,  or  by  gifts 
from  relations,  will  pass  over  entirely 
to  the  substituted  heir. 


c. 


^■^ 


183.  Qnsecumque  diximus  de  sub- 
stitutione  inpuberum  liberorum,  vol 
heredum  institutorem  vel  exheredat- 
orura,  eadem  etiam  de  postumis 
iutellcgemus. 

Jusx.  ii.  16.  4. 


183.  Whatever  we  have  said  in 
regard  to  the  substitution  of  our 
children  under  the  age  of  puberty, 
whether  instituted  heirs  or  disinheri- 
ted, we  wish  to  be  understood  as  also 
applicable  to  posthumous  children. 


..r^ 
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fAJ^  A     ^^^"  ^'^^''^"coverohercdiiustituto  184.  But,   to  an  extraneus  whom 

f   ita  substituere  non  possumus,  ut  si       we  have  instituted  as  our  heir,  we 

heres  extiterit  et  intra  aliquod  tempus       cannot    substitute    another  heir    in 

\tv>rJy^^    decesserit,    alius   ei   heros   sit:    sed       such  a  way  that  if  the  extraneus  be- 

hoc  solum  nobis  permissum  est,  ut       come  heir  and  die  within  a  certain 

\l\  i/^W- ,    ^^^  P®'"  fideicommissum  obligemus,       time,  another  shall  be  his  heir.     But 

ut  hereditatem   nostram  vel   totam       this  only  is  allowed  us  that  we  may 

1  vel   pro   parte   restituat ;    quod  jus       oblige  him  by  a,  fidei  commissum  to 

l/\  quale  sit,  suo  loco  trademus    («)  restore  our  inheritance,  either  wholly 

or  in  part.  What  the  law  is  on  this 
point,  we  will  explain  in  its  proper 
place. 

Just.  ii.  16.  9. 

{{).  Domenget  says  that  French  law  authorizes  vulgar 
substitution  ;  but  that  it  does  not  admit  of  pupillary  sub- 
stitution nor  of  the  fideicommissum.  The  latter  term  will 
be  hereafter  explained.     See  Domenget  in  loco,  p.  232. 

fA,^  185.    Sicut  autem  liberi  homines,  185.  But  free  persons,  as  well  as 

ita  et  servi,  tam  nostri  quam  alieui,       slaves,  both  our  own  and  those  be- 
heredes  scribi  possunt.  (w)  longing  to  others,  can  be  instituted 

heirs. 

{u)  The  institution  of  a  son  {suus  heres,)  could  not  be  sub- 
jected to  a  condition,  unless  it  was  a  conditio  non  potestiva. 
Thus  Ulpianus  says,  "  Suus  quoque  heres  sub  conditione 
heres  potest  institui.  Sed  excipiendus  fiiius,  quia  non  sub 
omni  conditione  institui  potest ;  et  quidem  sub  ea  conditione, 
qua3  est  in  potestate  ipsius,  potest,  de  hoc  enim  inter  omnes 
constat,  etc,"  1.  4  and  see  also  1.  86  Dig.  de  hered  iustit. 
(28,  5).  An  heir  might  be  selected  from  among  slaves,  or 
fi-oni  free  persons.  This  was  the  general  rule,  but  it  was 
subject  to  many  exceptions.  Thus  Peregrini  could  not  take 
anything  under  a  testament.  Nor  could  an  uncertain  person 
be  instituted  as  heir  to  a  testament ;  nor  a  widow  who  had 
not  observed  her  year  of  widowhood  ;  nor  a  woman  accor- 
ding to  the  lex  Voconia,  by  any  one  who  had  more  than 
100,000  asses.  There  were  also  certain  grounds  of  inca- 
))acity  relating  to  incestuous  children,  and  their  fathers  and 
mothers.  Ulp.  xxii.  tit.  2.  4.  L.  1,  Cod.  de  secund.  nup.  (5.  9.) 
Gai.ii. 27-1.1.  6.  Cod.  de  incest.  (5.  5.)  Domenget  pp.  232.  233. 
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186.  Sed  nostcr  servus  simul  et 
liber  et  heres  esse  juberi  debet,  id 
esthocmodo:  Stichus  servus  meus 

LIBER     HERESQUE      ESTO,      Vel     HERES 
LIBERQUE   ESTO. 


186.  But  our  own  slave  ought  to 
be  declared  free  and  heir  at  the 
same  time,  that  is  to  say,  in  the  fol- 
lowing manner:  "My  slave  Stichus 
shall  be  free  and  heir,"  or  "shall  be 
heir  and  free." 


187.  Nam  si  sine  libertate  heres 
institutus  sit,  etiam  si  postea  manu- 
missus  faei-it  a  domino,  heres  esse 
non  potest,  quia  institutio  in  persona 
ejus  non  constiiit ;  ideoque  licet 
alienatus  sit,  non  potest  jussudomlni 
cernere  hereditatem. 


188.  Cum  libertate  vero  heres 
institutus,  si  quidem  in  eadem  causa 
manserit,  fit  ex  testamento  liber  idem' 
que  necessarius  heres.  Si  vero  ab 
ipso  testatore  manumissus  fuerit,  suo 
arbitrio  hereditatem  adire  potest. 
Quodsi  alienatus  sit,  jussu  novi 
domini  adire  Jiereditatem  debet,  et  ea 
ratione  per  eum  dominus  fit  heres : 
nam  ijpse  alienatus  neque  heres nequs 
liber  esse  potest,  (v) 


187.  For  if  he  be  instituted  to  the  _ 
inheritance  without  freedom,  he  can-    fj<^ 
not  be   heir,   even   if  he   has   been 
subsequently     manumitted     by    his 
master,  because    the  institution  has 

no  continuance  in  his  person ;  and 
thus,  although  he  be  alienated,  he 
cannot  decide  to  enter  upon  the  in- 
heritance by  the  command  of  his 
master. 

188.  But  when  he  is  instituted  heir 
with  freedom,  if  he  has  remained 
in  the  same  condition,  he  becomes 
free  on  the  ground  of  the  testament, 
and  at  the  same  time  heres  necessa- 
rius. If  he  has  been  manumitted  by  (_ 
the  testator  himself,  he   can    enter 

upon  the  inheritance  or  not,  at  his 
own  option.  But  if  he  has  been  alie- 
nated, he  ought  to  enter  upon  the 
inheritance  by  the  order  of  his  new 
master,  and  thereby  the  master  be- 
comes heir  through  him :  for  the 
alienated  slave  can  be  himself 
neither  heir  nor  free. 


(y).  This  section,  Domenget  observes,  does  not  contradict 
the  preceding  one  :  the  first  supposes  that  an  owner  has 
instituted  his  slave  as  heir,  without  at  the  same  time  giving 
him  his  liberty  ;  and  since  at  the  time  of  Gains,  a  slave,  as 
such,  could  not  be  instituted  heir,  the  institution  could  not 
become  subsequently  valid,  even  though  the  slave  were  en- 
franchised or  alienated.  The  second  case  supposes  institu- 
tion to  have  been  regularly  made,  and  consequently  that 
the  slave  had  become  heres  et  necessarius,  if  he  remained 
the  property  of  the   testator;  or  if  he  became    heir  of  an 
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extraneus,  having  been  freed  after  the  making  of  the  testa- 
ment he  choose  to  make  adition,  or  to  enter  upon  the  in- 
heritance ;  in  the  third  case,  it  is  to  be  understood  that  the 
new  master  was  heir,  if  the  slave  accepted  the  inheritance  by 
his  instructions.  In  this  last  case,  the  simple  change  in  the 
will  of  the  old  master,  might  result  in  the  slave  losing  his 
liberty,  but  did  not  destroy  the  institution,  for  a  testament 
was  not  destroyed  upon  the  simple  presumption  that  the 
testator  had  changed  his  mind.  If  the  enfranchisement  of 
the  slave  were  conditional,  the  slave  could  not  become  heir 
so  long  as  the  condition  was  in  suspense,  although  he  had 
been  instituted  purely  and  simply  in  such  a  manner,  that  if 
the  condition  failed,  he  could  not  receive  the  inheiitance. 
See  Domenget  in  loco. 


189.  Alienus  quoque  servus  laeres 
institutus,  si  in  eadem  causa  da- 
raverit,  jussu  domiui  hereditatem 
adire  debet;  si  vero  alienatus  fuerit 
a6  eo,  aut  vivo  testatore  aut  post 
mortem  ejus  anteguam  adeat,  debet 
jussu  novi  dom^ini  cemere.  Si  man- 
urnissus  est  antequam  adeat,  suo 
arbitiio  adire  hereditatem  potest. 


Just.  ii. 

190.  ISi  autem  servus  alienus  hercs 
institutus  est  vulgari  cretione  data, 
ita  intelJegitur  dies  cretionis  cederc, 
si  ipse  servus  scierit  se  heredem 
institutum  esse,  ncc  uUum  impcdi- 
mentum  sit,  quomiiius  ccrtiorem 
dominum  facerct,  ut  illius  jussu 
cernere  possit.   (w) 


189.  Also,  the  slave  of  another 
being  appointed  heir,  if  he  continue 
in  the  same  condition  must  enter 
upon  the  inheritance  by  the  command 
of  his  master.  But  if  the  slave  be 
alienated  from  his  former  owner  in 
the  lifetime  ot  the  testator,  or  after 
his  death,  and  before  actually  enter- 
ing upon  the  inheritance,  he  ought, 
by  the  command  of  his  new  master, 
to  come  to  a  decision  as  to  acceptance. 
If  he  be  manumitted  before  he  has 
entered  upon  the  inheritance,  he  may 
enter  upon  it  or  not  at  his  own 
option. 

14  1. 

190.  But  if  a  slave  belonging  to 
another  is  instituted  heir  with  tho 
common  cretio,  then  the  days  of  the 
cretio  are  understood  to  count,  from 
the  period  when  the  slave  himself 
first  had  knowledge  of  his  institution, 
and  no  hindrance  existed  to  his  in- 
forming his  owner,  in  ordtr  that  he 
might  decide  upon  acceptance  by 
command  of  his  master. 


Just.  ii.  11.  1. 
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(w)  A  testator  miglit  legally  institute  as  his  heir,  the  slave 
of  another  person  ;  but  it  was  the  duty  of  the  instituted  slave 
to  give  his  owner  prompt  notice.  If  the  slave  concealed 
from  his  master  his  institution  as  heir,  he  was  punished  by 
the  loss  of  any  benefit  that  would  otherwise  have  accrued  to 
him  under  the  will. 


191.  Post  hsec  videamus  de  legatis. 
Quae  pars  juris  extra  propositam  qui- 
dem  materiam  videtur ;  nam  loquimur 
de  hia  juris  figuris  quibus  per  uni- 
versitatem  res  nobis  adquiruntur. 
Sed  cum  omnimodo  de  testamentis 
deque  heredibus  qui  tcstamento  in- 
stituuntur  locuti  sumus,  non  sine 
causa  sequent!  loco  poterat  hsec 
juris  materia  tractari. 


191.  After  these  things  let  us  con- 
sider "legacies."  This  part  of  the 
law  seems  indeed  to  fall  somewhat 
beyond  our  present  subject,  for  we 
are  speaking  of  those  forms  of  law 
by  which  we  acquire  things  "  per 
universitatem,"  but  since  we  have 
spoken  generally  of  testaments,  and 
heirs  instituted  under  a  testament, 
we  may  not  improperly  in  the  next 
place  treat  of  this  branch  of  law. 


192.  Legatorum  utiqno  (r)  genera 
sunt  quattuor :  aut  eidm  per  vin- 
dicationera  legamus,  aut  per  dam- 
nationem,  aut  sinendi  modo,  aut  per 
praeceptionem. 


Just.  ii.  90.  pr. 

192.  Thus  there  are  four  kinds  of 
legacies,  for  we  may  bequeath  by 
vindicatio,  or  by  damnatio,  or  per- 
missively     (sinendi     modo),    or     by 

prcEceptio. 


(.-p)  The  word  itaque  is  found  in  the  MS.  and  the  earlier 
editions.  Van  der  Hoeven  proposed  to  read  utique,  which 
has  been  followed  by  Boecking  and  Husnhke.  It  is  in  the 
style  of  Gains  to  use  z^fi^'Me  in  introductory  sentences.  See 
for  instance,  i.  13,  52,  110,  144.;  ii.  2.,  etc.  Iluschke's 
Kritik.  p.  48.;  Boecking's  Gai.  p.  134. 


193.  Per  viudicationem  hoc   modo 
leg^.mus :  Lucio    Tirio    verbi    gratia 

HOMINEM    STICHUM  BO    LEGO.       Sed  et 

si  alteTutrnm  (y)  verbum  positum  sit, 
velut :  liominem  Stichum  do,  per 
■yindicationem  legatum  est.  Si  vero 
etiani  aliis  verbis  velut  ita  legatum 
fuerit:  sumito,  vel  ita:  sibi  habeto, 
vel  ita:  capito,  seque  per  vindica- 
tionem  legatum  est. 


193.  We  bequeath  by  vindicatio  "V^^ 
in  the  fol  lowing  manner :  "To  Lucius 
Titius,"  for  example,  "I  give,  1  be- 
queath the  slave,  Stichus ; "  but  also  if 
only  one  of  the  two  words  be  used,  for 
example  "1  give  the  slave,  Stichus," 
he  is  bequeathed  by  vindicatio  ;  but 
if  indeed  other  words  are  employed, 
as  for  example  the  legacy  is  expressed 
thus :  "  Let  him  take  the  slave,  Sti- 
chus," or  ••  Let  him  have  him  for  him- 
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self,"  or  thus,  "  Let  him  acquire ;  " 
the  legacy  is  equally  granted  by  vin- 
dicatio. 

(y)  The  word  " alterutrum"  is  an  emendation.  Boecking 
reads  "  alterum,"  in  accordance  with  the  MS.  and  the 
opinion  of  Huschke.  The  latter  critic  says  that  "  alteru" 
is  clearly  written  in  the  Veronese  code.  "  Alter"  is  very 
often  used  for  "  alteruter,"  but  in  the  present  passage  "alter" 
in  its  usual  sense — one  of  two — gives  the  better  reading. 
Frotscher,  in  Quintil.  x.  1.  26,  has  collected  a  number  of 
examples. 

In  confirmation  of  the  correctness  of  the  reading  "  sumito" 
see  especially  Serv.  ad  ^n.  v.  533  :  "  Sume,  pater — prrecipe, 
nam  verbum  est  jurisconsultorum,  quo  utuntur,  quotieus 
legatum  non  ab  herede  datur  sed  est  in  accipientis  arbitrio." 
Huschke's  Kritik,  p.  48. 

194.  Ideo  awtem  per  vindicationem  194.  Therefore  this  legacy  is  called 

legat?6ni  ap^ellatur,  quia  posi  adiiam  j'^*"  vindicationem,  because  imme- 
hereditatem  statim  ex  jure  Quiritium  diately  after  entrance  upon  the  in- 
res  legatarii  fit ;  (z)  et  si  earn  rem  heritance,  the  property  bequeathed 
legatarius  vel  ab  herede  vel  ab  alio  belongs  to  the  legatee  ex  jure  Quiri- 
quocumque  qui  earn  possidet  petat,  tium,  and  if  the  legatee  would  claim 
vindicare  debet,  id  est  intendere  earn  this^property  either  from  the  heir,  or 
rem  suam  ex  jure  Quiritium  esse.  from   another  party   who    seeks  to 

possess  it,  he  must  do  this  by  means 
of  the  vindicatio,  that  is  to  say,  assert 
that  the  thing  belongs  to  him  ex  jure 
Quiritiwrn. 


(z)  In  Roman  law  there  were  two  kinds  of  bequests, 
legatum  and  fideicommissum.  The  former  was  the  ancient 
mode,  the  latter  arose,  as  will  be  hereafter  more  fully  ex- 
plained, in  the  time  of  Augustus.  Ulpianus  defines  a  legacy 
as  follows :  "  Legatum  est  quod  legis  modo,  id  est  impera- 
tive testamento  relinquitur."  And  then  he  adds,  "  Qua 
praecativo  modo  relinquuntur,  fideicommissa  vocantur."  tit. 
xxiv.     For  the  origin  of  legacies  we  must  go  back  to  the 
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laws  of  tlie  Twelve  Tables.  Pomponins  says,  "  Verbis 
legis  duodecim  tabular  am  his  :  Uti  legassit  suce  rei,  ita 
us  esto,  latissima  potestas  tributa  videtur,  et  heredis  insti- 
tuendi,  et  legata  et  libertates  daiidi,  tutelas  quoque  constitu- 
endi."  1.  120  de  verb.  sign.  (50.  16.)  During  the  age  of  the 
Republic  there  were  no  ordinary  bequests  :  legata  were  the 
only  form  of  bequests  then  known  to  the  Roman  law. 
In  the  early  age  of  Rome,  there  appear  to  have  been 
imposed  by  the  testator  upon  the  inheritance,  "  leges  man- 
cipationes"  and  the  heir  was  bound  by  a  contract  arising  out 
of  the  mancipatio  to  pay  such  bequests  as  the  defunctus  had 
imposed  upon  his  estate.  This  peculiar  mode  of  bequeathing  a 
legacy  was  after  a  time  superseded,  and  the  legacies  that  the 
testator  intended  to  give,  came  to  be  written  upon  the 
tahulce  of  the  testaments  in  which  they  were  found.  The 
heir  was  no  longer  bound  ex  contractu,  but  he  was  liable 
quasi  ex  contractu.  Ins.  s.  5.  de  obi.  qu«  quasi  ex  contr. 
(3.  27).  It  now  became  necessary  that  all  legacies  should 
be  written  in  a  testament,  or  in  a  codicil,  confirmed  in  the 
manner  prescribed  by  law,  so  as  to  have  the  same  effect  as 
a  testament.  Legacies  In  an  unconfirmed  codicil  were  in- 
valid, ah  initio,  as  it  was  only  the  direct  testamentary  heir 
that  could  be  burdened  with  legacies.  Ulpianus  says, 
"  Legatum,  quod  datum  est,  adimi  potest  vel  eodem  testa- 
ment©, vel  codicillis  testamento  confirmatis,  etc."  Tit.  xxiv. 
sec.  29.  A  legatum  was  always  viewed  by  the  Romans  as 
a  part  of  the  hereditas  subtracted  from  the  heir  and  given 
to  another.  Hence  the  phrase  "  ab  herede  legare."  Floren- 
tinus  says,  "  Legatum  est  delihatio  hereditatis,  qua  testator 
ex  eo,  quod  universum  heredis  foret,  alicui  quid  collatum 
velit."  1.  116.  Dig.  de  leg.  et  fid.  (30).  Again,  Mod estin us 
tersely  says,  "  Legatum  est  donatio  testamento  relicta."  1. 
36.  Dig.  de  leg.  et  fidei.  (31).  "  Solo  testamento  hereditates 
et  legata  relinquuntur  "  is  a  maxim  of  the  Roman  civil  law. 
Every  legacy  implies  a  testament,  and  the  burden  of  the 
legacy  in  every  case  must  fall  on  the  heir  or  heirs  instituted 
thereby.        The    testator   required     the     testamenti-factio 
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activa  to  enttle  him  to  make  a  will,  and  the  legatee  must 
also   have   the  testamenti  faetio  ])nssiva  to  enable  him  to 
receive  a  legacy.    He  must  also  be  what  the  Romans  termed 
capax.     "  Legari   autem  illis  solet,  cum  quibus  testamenti 
faetio  est."     Ins.  sec.  2,  4.  de  legat.  (2.  20.)     All  that  has 
been  previously  said  in  relation  to  the  testamenti  faetio,  both 
active  and  passive,  with  respect^to  the  hereditas  is  equally  true 
and  applicable  in  regard  to  legacies.  Thus,  for  example,  the 
incapacity    arising   from    the  lex   Julia   et   Papia  Poppsea 
applied  with  full  force  here,  just  as  much  as  in  the  institution 
of  the  heir.     The  terms  also  used  to  give  a  legacy,  as  well  as 
for  the  institution  of  an  heir  needed  to   be  verba  concepta, 
in    the    RomaTi    language,   and  also    in   the  authoritative 
form  of  a  law  ('legem  dicit),  for  a  legacy  is  "  imperative  tes- 
tamento  relinquitur."    In  what  was  denominated  the  classical 
period  of  the  Roman  Law,  there  were,  as  Gains  explains, 
four  distinct  kinds  of  legacies.      "  Per  Vindicationem ;  per 
Damnationem  ;    Sinendi  modo;  per  Prseceptionem."     It  is 
necessary  carefully  to  note  the  peculiarities  of  these  different 
modes  of   bequests.     1.  Legatum  per  Vindicationem.     In 
constituting  this  kind  of  legacy,  the  formal  words  that  were 
required  to  be  used  were  "  Do  lego,"  as  for  example,  "  Sem- 
pronius  fundum  mihi  do  lego,"   but  the  word  "  sumito,"  or 
"  sibi  habito,"  or  "  capito,"  as  we  learn  from   Gains,  might 
also  be  used.     The  words,  however,  "do  lego  "were  those 
most  frequently  employed.     Property  could  not  be   devised 
"per  Vindicationem,"  unless  it   were  in  the  full  quiritarian 
ownership  of  the  testator.     This  was  not  only  requisite  at 
the  time  of  the  making  of  the  will,  but  it  was  necessary  that 
the  owner  should  hold  it  by  the  same  right  at  the  moment  of 
his  death.     If  such  were  not  the  case,  then  the  legacy  "  per 
Vindicationem"  was  utterly  invalid.      When,  however,  a 
legacy  was  left  in  this  way,  and  all  the  formalities  had  been 
so  strictly  observed  that  the  right  of  the  legatee  could  not  be 
impeached,  the   effect  was,  that  the  person  to  whom  the 
bequest  had  been  made,  was  not  sim])ly  entitled  to  an  action 
in  jiersonam,  but  it  was  held  that,  to  use   the   expression   of 
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the  jurists,  the  property  went  to  him  "  recta  via,"  and  he 
was  entitled  as  legatee  to  the  "  rei  vindicatio."     Hence,  this 
mode  of  legacy  was  named  the  "legatum  per  Vindicationem." 
There  arose  a  great  dispute  with  the  ancient  Roman  jurists 
as  to  this  form  of  legacy.     It  was  indeed  one  of  the  contro- 
versies that  divided  the  schools.     The  Proculians  held  that 
from  the  very  moment  the  legatee  declared  that  he  would 
accept  a  legacy,  he  was  legally  entitled  to  the  property; 
but  that  till  then  the  legacy  was  a  res  nullius.     They  held 
that  when  the  legatee  declared  his  willingness  to  accept,  it 
passed  to  him  as  already  observed  recta  via.     The  Sabinians 
on  the  other  hand  controverted  this   opinion  and  on  their 
part  affirmed,  that  at  the  very  instant  the  heir  entered  upon 
the  inheritance,  the  devised  property  vested  in  the  legatee, 
and  that  without  any  expression  of  intention  on  his  part. 
They    maintained    that   no    declaration    of   his    will    was 
required,  and  that  the  property  was  not  for  a  moment  with- 
out an  owner,  as  a  res  nullius.     They  also  held  that  if  the 
legatee  disclaimed  the  legacy,  there  was  a  "  revocatio   ex 
tunc."     The  view  of  the  Sabinians  was  subsequently  held  to 
be  the  correct  one,  and  it  passed  into  the  later  Roman  law ; 
whilst  that  of  the  Proculians  was  rejected.     The  Sabinians 
were  of  opinion  that  in  the  case  of  a  conditional  legacy. "per 
Vindicationem,"  during  the  pending   of  the   condition  the 
heres  was  the  owner,  but  that  when  the  condition  became,  as 
it   were,  impleta  there  was  a  retro-action,  and  the  right  of 
the  legatee  to  the  property  dated  from  the  instant  it  came 
into  the  possession  of  the  heir.      Upon  this  point  there  was 
another  divergence  of  opinion  in  the  different  schools ;  the 
Proculians  affirming  that  until  the  accomplishment  of  the 
condition,  the  bequest  was  a  res  nullius,  and  the  Sabinians 
in   accordance  with   the   view  just  explained,  strenuously 
maintaining  that  it  was  held  as  the  property  of  the  heir. 
This  controversy  was  one  that  stood  obviously  in  close  con  - 
nection  with  the  Roman  law  relating  to  conditions.     AVhen 
several  persons  succeeded  to  the  same  thing  "  per  Vindica- 
tionem," whether  the  testator  had  declared  that  they  should 
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take  conpinctim  or  disjunctim  ;  the  same  rule  applied,  namely 
"  Partes  semper  concursu  fiunt,"  Hence  the  Roman  jurists 
said,"  Concursu  cessante  partes  cessant."  The  legacy  thus  left 
was  equally  divided  so  that  whenever  any  of  the  parties  en- 
titled fell  away,  the  portion  accrued  to  the  others  by  the 
"jus  accrescendi."  A  legacy  was  said  to  be  conjunctim 
when  several  persons  were  named  in  the  same  clause  or 
proposition,  as  "  Gaio  et  Sempronio  fundum  Cornelianum 
Do  Lego."  Here  each  was  entitled  to  one-half,  and  if  one 
did  not  take,  the  other  became  entitled  to  the  entire  legacy. 
A  legacy  might  also  be  left  to  two  or  more  persons  in  a 
manner  that  was  termed  disjunctim.  For  example,  "Gaio 
fundum  meum  Cornelianum  Do  Lego.  Sempronio  fundum 
meum  Cornelianum  Do  Lego."  In  such  a  case  both  the 
legatees  had  an  equal  right  to  the  legacy,  and  when  one  of 
them  was  removed  the  other  took  the  whole.  In  this  kind  of 
bequest  the  principle  of  the  "jus  accrescendi,"  or  rather  of 
the  "  jus  non  decrescendi,"  came  into  operation. 

2.  "  Legatum  per  Damnationem."  The  form  of  words 
employed  in  such  a  legacy  was  the  following:  "  Heres  mens 
Stichum  servum  meum  dare  damnas  esto."  Or  the  shorter 
form,  "  Heres  mens  Stichum,  etc.,  dato."  The  technical  and 
important  words  were  "dare  damnas."  This  form  of  legacy 
was  applicable  to  every  species  of  pro])erty,  and  the  thing  de- 
vised might  be  not  only  the  ])roperty  of  the  testator,  but  even, 
which  seems  strange  to  us,  that  of  a  third  party.  This 
kind  of  bequest  was  quite  different  from  the  legacy  "  per 
Vindicationem."  The  ownership  of  the  thing  bequeathed 
did  not  pass  to  the  legatee,  but  the  heres  was  laid  under  an 
obligation  to  give  it,  or  its  equivalent,  to  the  legatee,  and 
the  latter  could  sue  the  heir  by  the  action  known  as  the 
"  Condictio  certi."  This  was  a  legal  process  to  obtain  a 
"  certa  pecunia,"  or  "  alia  certa  res."  Ulpianus,  with  his 
usual  clearness,  explains  the  nature  of  this  action  when  he 
says,  "  Certi  condictio  competit  ex  omni  causa,  ex  oinni  ob- 
ligatione,  ex  qua  certum  petitur,  etc."  1.  9.  Dig.  dereb.  cred. 
(12.  1).     This  action  was  also  said  to  be  stricti  J7iris,  and  the 
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rule  of  law  was  "  Contra  inficientem  in  duplum  corn- 
petit."  Just  as  in  like  manner  an  action  out  of  the  Aqui- 
lian  law,  was  for  a  duplum.  "  Actio  legis  Aquilise  .  .  .  adver- 
sus  negantem  in  duplum  competit."  1.  23.  s.  10.  Dig.  ad 
legem.  Aquil.  (9.  2).  As  the  action  against  the  heir  was  in 
dwplum,  it  was  on  this  account  that  it  was  said  to  be  "  per 
damnationera."  A  legacy  however  left  in  this  way  gave  no 
right  to  the  Vindicatio ;  for  the  only  legal  remedy  in  the 
power  of  the  legatee  was  the  Condictio,  as  just  explained. 
AYhen  several  persons  were  entitled  to  legacies  it  was  neces- 
sary to  note  carefully  whether  they  were  called  conjunctim 
or  disjunctim.  When  two  legatees  were  entitled  conjunctim 
each  took  one  half  of  the  property  devised  ;  but  when  one 
fell  away  there  was  no  jus  accrescendi,  as  in  the  case  of  the 
legacy  per  Vindicationem.  There  was  an  obligation,  but,  to 
use  the  expression  of  the  German  jurists,  it  was  severed  and 
shared  by  the  two  legatees.  The  heir  was  bound  to  give  to 
Sempronius  and  to  Gains  the  fundum  Cornelianum,  and 
when  one  fell  away,  the  other  had  no  claim  for  his  half,  and 
the  so-called  jus  accrescendi  was  held  to  be  not  applicable. 
When  however  a  legacy  was  left  by  this  form  of  devise — 
disjunctim. — each  of  the  legatees  had  a  claim  upon  the  entire 
bequest;  but  as  only  one  could  receive  the  thing  devised, 
the  other  legatee  had  a  claim  against  the  heres  for  the  full 
value  (sestimatio)  of  the  thing  so  devised.  Thus  it  is 
manifest  that  in  the  "legatum  per  Damnationem  "  the  jus 
accrescendi  entirely  vanished  ;  and  that  this  mode  of  bequest 
stood  in  direct  opposition  to  the  "  legatum  per  Vindicatio- 
nem" This  distinction,  so  sharply  defined  by  the  Roman 
jurists,  was  inferred  from  the  very  words  of  the  devisor.  In 
the  former  case,  the  actual  property  was  left  by  the  testator, 
and  the  words  "  Do  Lego"  were  employed  to  denote  this. 
In  the  latter  case  there  was  held  to  be  no  such  devise,  but 
all  that  the  words  used  in  the  will  gave  rise  to,  was  an  obli- 
gation. It  was  held  to  be  quite  a  different  thing  when  the 
testator  said  in  the  one  case  that  the  legatee  should  be 
entitled  to  have  the  thing  itself  which  was  devised,  and  his 

B  B  2 


372 


COM.  II.  SEC.  CXCIV. 


saying  that  the  heir  should  be  only  placed  under  an  obliga- 
tion to  deliver  it  to  him. 

3.  The  third  form  of  legacy  was  the  "  legatum   Sinendi 
modo,"  and  the  formal  words  were  these  :  "  Heres  meus 
damnas  esto  sinere  Lucium  Titium  hominem  Stichum  sum- 
ere  sibique  habere."     In  this  way  the  heir  might  be  com- 
pelled  to  give    his  own  property,  as  well   as  that  of  the 
testator.     It  should  be  carefully  observed  that  the  technical 
and  important  word  in  this  form  was  not  dare,  h\xi  sinere.    It 
is  as  though  the  defunctus  had  said  "  My  heir  shall  suffer 
or  permit  Lucius  Titius  to  take  such  and  such  things."     In 
the  form  of  legacy  previously  explained  the  heir,  we  say,  was 
bound  to  a  dare ;  in  this  case  he  was  only  bound  to  a  pati, 
or  to  a  facere,  in  the  technical  sense  of  these  expressions. 
The  heir  was  under  an  obligation  to  suffer  the  legatee  to 
take  a  thing,  and  as  it  is  manifest  that  he  had  not  the  power 
to  grant  this  in  the  case  of  anothei-'s  property,  although  his 
own  was  liable  if  he  accepted  the  hereditas,  the  property  of 
an  extraneus  could  not  be   devised  by  such  a  form  of  be- 
quest.    But  the   "  legatum  Sinendi  modo"  was  valid  as  far 
as  the  possession  s  of  the  testator  and  the  heir  were  concerned. 
This  form  of  legacy  stood  as  it  were  mid-way  between  the 
"  legatum   per   Vindicationem "    and    the    "  legatum    per 
Damnationem."     In  the  former  mode  the  thing  devised  was 
the  property  of  the  testator,  in  the  latter  it  might  be  the 
property  of  any  person  whatever ;  but  in  the  "  legatum  Si- 
nendi modo  "  it  must  needs  be  either  the  property  of  the 
testator  or  that  of  the  heir.    Nor  had  the  legatee  the  power  to 
proceed  against  the  heir  by  the  "  condictio  certi,"  for  the 
"  duplum  "  was  not  due  to  the  legatee,  as  there  was  no  ob- 
ligation for  a  dare  but  only  for  ^facere.     The  nature  of  this 
distinction  will  be  more  clearly  understood  when  we  come 
to  treat  of  Obligations  intheThird  Book,andof  the  "Action" 
in  the  Fourth  Book  of  these  Commentaries.     If  there  were 
two  legatees  entitled  "  Sinendi  modo  conjunctim,"   it  was 
held  that  each  had  a  claim  for  the  half  of  the  bequest,  and 
that   the  "Jus  accrescendi "    was   applicable.      When   the 
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legacy  however  was  left  to  more  than  one  person  disjunctim 
most  of  the  Roman  jurists  were  of  opinion  that  the  owner- 
ship was  controlled  by  the  maxim,  "  occupantis   melior  est 
conditio."     If  one  came  to  claim  the  thing  left  by  the  testa- 
tor to  him  and  another  diyunctim,  and  found   that  his  co- 
legatee  had  already  possession  of  the  property,  he  who  had 
the  thing  kept  it,  and  the  claim  of  the  other  remained  unsat- 
isfied.    Both  could  not  have  the  bequest,  and  as  the  heir  was 
only  bound  to  a  pati,  and  not  to  a  dare,  most  of  the  jurists 
held  that  there  was  no  further  legal   demand   against  the 
heir,  and  that  the  person  who  was  fortunate  enough   to  get 
the  property,  obtained  no  more  than  what  he  was   entitled 
to.     Still,  some  jurists  were  of  opinion  that  the  same  princi- 
ples were  applicable   as  in  the  case  of  the  "  legatum   per 
Damnationem,"  so  that  if  ono  of  the  legatees  took  the  thing, 
the  other  had  a  claim  against  the  heres  for  the  "  sestimatio." 
This  form  of  legacy  did  not  admit  of  any  "jus  accrescendi." 
4.  The  last  form  of  legacy  to  be  mentioned  is  the  so-called 
"  legatum  per  Prasceptionem."  The  formal  words  in  this  case 
were    "  Lucius  Titius  hominem    Stichum  prsecipito."     The 
term    "  prascipito"  was  explained  as  meaning    "  praseipium 
sumito,"thatis  "take  beforehand."  There  was  a  dispute  in  the 
schools  over  this  form  of  legacy.     The  Sabinians  taught  that 
it  was  valid  if  the  person  to  whom  it  was  left  was  also  made 
heres,  but  that  when  it  was  made  to  an   extraneus   it  was 
null  and  voi'l.     The   Proculians,  on  the  other   hand,  held 
that  it  had  the  same  effect  as  if  the  thing  belonged  to  the 
testator    by    the    "  legatum     per    Viudicationem."       The 
various  forms  of  legacies  are  thus  explained  by  Ulpianus : 
"Per  viudicationem  legari  possunt,  res  quae  utroque,  tempore, 
ex  jure  Quiritium  testatoris  fuerit,  mortis,  et  quando  testa- 
mentum  faciebat  .     .     .  Per  damnationem  omnes  res  legari 
possunt,  etiam  quae  non  sunt  testatoris,  dummodo  tales  sint, 
qua?  dari  possint.     Liber  homo  aut  res  populi  aut  sacra  ant 
religiosa  nee  per  damnationem  legari  potest,  quoniam  dari 
non  potest.     Sinendi  modo  legari  possunt  res   propria  tes- 
tatoris et  hcredis  ejus.     Per  prasceptionem  legari  possunt 
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res,  qiioeetiam  per  vindicationem."  Ulp.tit.xxiv.  7 — 11.  The 
cardinal  passages  upon  this  subject  will  be  found  in  Gaius 
ii.  192  et  seq.  See  also  the  note  on  sec.  212  of  this  book. 
Dig.  de  legat.  et  fidei.  lib.  xxx. — xxxii.  Cod.  com.  de  leg. 
et  fid.  (6.  43).     Ins.  de  legatis  (2.  20). 


195.  In  eo  Yero  dissentiunt  pru- 
dences, qvLoA  Sahinus  quidem  et 
Cassias  ceterique  nostri  prseceptores 
quod  ita  legatum  sit  statim  post 
aditam  hereditatem  putant  fieri 
legatarii,  etiamsi  iguoret  sibi  legatum 
esse  dimissum,  et  postea  quam  scierit 
et  repudiaverit,  turn  perinde  esse 
atque  si  legatum  non  esset :  Nerva 
vero  et  Proculus  ceterique  illius 
Fc/iolse  auctores  non  aliter  putant 
rem  legatarii  fieri,  quam  si  voluerit 
earn  ad  se  pertinere.  Sed  hodie  ex 
Divi  Pii  Antonini  (a)  constitutione  hoc 
magis  jure  uti  videmur  quod  Procnlo 
placuit.  Nam  cum  legatus  fuisset 
Latinus  pei*  viudicationem  colonijB  : 
deliberent,  inquii,  decuriones  an  ad 
se  velint  pertinere,  proinde  ac  si  uni 
legatus  esset. 


195.  But  the  jurisconsults  hold 
different  opinions  on  this  point;  for 
Sabinus  indeed  and  Cassius,  and  other 
doctors,  think  that  what  has  been  so 
bequeathed  vests  immediately  in  the 
legatee  after  entrance  (aditio)  upon 
the  inheritance,  even  if  he  be  ig- 
norant that  a  legacy  has  been  left 
him ;  but  if,  upon  subsequent  know- 
ledge, he  shall  repudiate  the  legacy, 
it  is  then  as  if  nothing  had  been 
left  to  him ;  Nerva  and  Proculus 
and  the  doctors  of  the  opposite 
school  think  that  the  thing  only 
belongs  to  the  legatee,  when  he 
has  expressed  his  intention  to  ac- 
cept it.  But,  at  the  present  time, 
in  virtue  of  a  constitution  of  the 
Emperor  Antoninus,  we  appear  to 
receive  rather  the  opinion  of  Pro- 
culus ;  for,  when  a  Latinus  had  been 
heqneathed  per  vindicatio  to  a  colony, 
this  Emperor  ordained  that  the 
Decuriones  should  decide  whether 
they  wished  this  legacy  to  belong  to 
themselves,  in  the  same  manner  as 
if  he  had  been  bequeathed  to  a 
single  individual. 


(a)  It  has  been  observed  that  this  is  the  first  time  that 
Gaius  calls  the  Emperor  Antoninus  Divus  and  Pius,  from 
which  it  has  been  supposed  that  Antoninus  was  dead,  and 
that  the  first  book  and  part  of  the  second  were  written 
during  his  lifetime,  whilst  the  remaining  portion  of  the 
work  was  composed  under  Marcus  Aurelius.  See  Domen- 
get  in  loco,  and  the  Introduction  to  this  work,  pp.  5,  6.     It  is 
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by  no  means  certain  that  the  term  "  Divus"  is  to  be  taken 
in  the  sense  of  "  deceased."  Its  probable  meaning  is 
"  liighly  blessed,"  and  its  etymology  from  Theios,  and  that 
again  from  Dios,  gives  the  exact  historical  idea  of  the  word, 
namely,  "  one  sprung  from  Zeus."  It  was  in  this  way  it 
came  to  mean  "of  blessed  memory."  As  already  observed, 
Gaius,  in  sec.  126  of  this  book,  says  "set  nuper  iraperator 
Antoninus."  There  is  perhaps  as  much  reason  to  suppose 
that  the  emperor  was  dead  when  he  wrote  that  passage,  as 
when  he  employs  the  term  "  Divi"  in  the  present  section. 
See  Heruiann's  Ilandlexicon  sub  voce  "  Divus,"  and  1.  26. 
Cod.  de  don.  inter  vir.,  etc.  (5.  16.),  where  the  phrase 
"  Divus  Imperator"  is  used  of  a  living  emperor. 


196.  i'ae  autem  soIeb  res  ptr 
vindicationem  legantur  recte  quae 
ez  jure  Qumtium  ipsius  testatoris 
sunt.  Sed  eas  quidem  res  quse 
pondere,  numero,  meusura  constant, 
placuit  sufficere  si  mortis  tempore 
sint  ex  jure  Quiritium  testatoris, 
veluti  vinum,  oleum,  frumentum, 
peouniam  numeratam.  Ceteras  res 
vero  placuit  utroque  teiiqDore  testa- 
toris ex  jure  Quiritium  esse  debere, 
id  est  et  quo  faceret  testamentum  et 
quo  moreretur :  alioquin  inutile  est 
le^atum. 


196.  Only  those  things  can  be 
legally  bequeathed  by  vindicatio, 
which  belong  to  the  testator  ex  jure 
Quiritium ;  as  to  those  which  are  reck- 
oned by  weight,  number  and  measure, 
it  is  thought  to  be  su  flBcient  if  at  the 
time  of  the  decease  of  the  testator 
they  were  his  ex  jure  Quiritium,  as, 
for  example,  wine,  oil,  grain,  ready 
money ;  but  as  to  other  things,  the 
testator  ought  to  possess  them,  as 
it  is  thought,  at  both  periods  ex  jure 
Quiritium,  that  is  to  say,  both  at  the 
time  of  the  making  of  his  will,  as 
well  as  at  the  period  of  his  decease  ; 
otherwise  the  legacy  is  invalid. 


197.  Sed  sane  hoc  ita  est  jure 
civili.  Postea  vero  auctore  Nerone 
Csesare  senatusconsultum  factum 
est,  quo  cautum  est,  ut  si  eam  rem 
quisque  legaverit  qua3  ejus  numquam 
fuerit,  perinde  utile  sit  legatum, 
atque  si  optimo  jure  relictum  esset. 
Optumum  autem  jus  est  per  damna- 
tionem  legatum  j  (b)  quo  genere  etiam 


197.  But  certainly  this  is  so 
only  by  the  jus  civile ;  for,  subse- 
quently, by  the  authority  of  the 
emperor  Nero,  a  senatus-consultum 
was  made,  in  which  it  was  provided, 
that  if  anyone  had  bequeathed 
property  which  he  had  never  had  in 
his  possession,  the  legacy  should  be 
as  valid    as  if    the  thing  had  beeu 
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aliena  res  legari  potest,  sicut  inferius       bequeathed  in  strict  accordance  with 
apparebit.  law   (optimo  jure).   The  words  "opti- 

mum jus"  apply  toalogacyper  dam- 
nationem,  by  which  species  even  the 
property  of  another  {res  aliena)  can 
be  bequeathed,  as  will  further  appear 
hereafter. 


(b)  Gains  thus  speaks,  not  because  the  leg-acy  per  da/niia- 
tionem  had  any  advantage  in  the  action  by  which  it  could 
be  enforced,  for  the  legatee  in  this  case  could  not  avail  him- 
self of  the  vindicatio,  but  because  it  permitted  the  testator 
to  extend  the  range  of  property  that  he  took  in  view  at  the 
time  of  the  making  of  his  will.  Then,  again,  it  was  a  less 
formal  mode  of  making  a  bequest.  For  the  changes  intro- 
duced in  the  law  of  legacies  by  the  senatus-consultum  Ne- 
ronianum,  the  reader  is  referred  to  the  note  on  sec.  212  of 
this  book.  It  was  by  this  enactment  that  an  inroad  was 
first  made  upon  the  four  kinds  of  legacies  already  explained. 
This  law  ordained  that  every  legacy  which  might  be  deemed 
invalid  on  account  of  the  words  in  which  it  was  expressed', 
should  notwithstanding  this  formal  defect,  be  regarded  as 
legally  made  ;  "  atque  si  optimo  jure  relictum  esset."  The 
great  changes  introduced  by  such  amendment  of  the  law  were 
especially  manifest  in  relation  to  the  "legatum  per  damnatio- 
nem."  If  the  bequest  was  not  valid  "per  vindicationem"  or 
"  per  prgeceptionem,"  on  account  of  the  thing  bequeathed 
being  the  property  of  another  person — or  if  a  legacy  "  sinen- 
di  modo  '"  was  invalid  because  the  devised  thing  belonged 
neither  to  the  testator  nor  to  the  heir,  still  these  various 
modes  of  bequest,  as  well  as  the  "legatum  per  damnatio- 
nem  "  were  upheld  "ex  senatus-consulto  Neroniano."  The 
Sabinians  were  by  no  means  agreed  as  to  the  extent  of  the 
operation  of  this  senatus-consultum.  Sabinus  himself  was 
of  opinion,  that  if  a  bequest  were  made  to  an  extraveus  "per 
praeceptionem,"  which  according  to  his  view  was  not 
valid,  this  bequest  could  not  convalesce  by  virtue  of  the 
senatus-consultum  Neronianum,  since  this   enactment   only 


COM.  II.  SEC.  CXCIV. 


377 


cured  the  vitia  verborum,  whilst  in  such  a  case  there  was  a 
faihire  in  the  person  of  the  legatee.  But  Julianus  and 
also  Sextus  (or  ex  Sexto)  correctly  held,  that  this  was  a 
defect,  not  in  the  person,  but  in  the  formal  words  employed^ 
and  that  if  for  example  the  words  of  the  "legatum  per  daui- 
nationera"  were  used,  the  legacy  was  still  valid.  It  was 
otherwise  if  anything  were  devised  to  a  person  who  was 
not  entitled  to  hold  even  "per  damnationem,"  as  for  instance 
to  a  peregrinus,  or  to  any  one  else  who  had  not  the  "testa- 
raenti  factio,"  for  to  such  eases  the  senatus-consultum  was  not 
applicable.  See  Gans.  Schol.  zum  Gai.  pp.  339,  340. 
Gai.  ii.  218.  L  21.  Cod.  de  leg.  (6.37.);  1.  1.  Cod.  comm. 
de  leg.  (6.  43.) 


198.  Sed  si  quia  rem  siiam  legav- 
erit,  deinde  post  testamentum  factum 
earn  alienaverit,  plerique  putant  non 
solum  jure  civili  inutile  esse  legatum, 
Bed  nee  exsenatusconsulto  confirmari. 
Quod  ideo  dictum  est,  quia  etsi  per 
damnationem  aliquis  rem  suam  lega- 
verit  eamque  postea  alienaverit, 
plerique  putant,  licet  iiDSOJure  de- 
beatur  legatum,  tamen  legatarium 
petentem  per  exceptionem  doli  mali 
repeZli  quasi  contra  voluntatem  de- 
functi  petat. 


198.  But  if  anyone  has  bequeathed 
his  property,  and  alienated  it  after 
having  made  a  testament,  according 
to  the  opinion  of  most,  the  legacy  is 
not  only  invalid  by  the  jws  civile,  but 
cannot  be  confirmed  on  the  ground 
of  the  senatus-consultum.  This  is 
so  said,  because  according  to  the 
general  opinion,  if  anyone  has  be- 
queathed his  property  per  damna- 
tionem, and  has  subsequently  alien- 
ated it,  although  the  legacy  becomes 
due  ii^so  jure,  yet  the  legatee  de- 
manding it  can  be  repelled  by  the 
exceptio  doli  mali,  as  claiming  it 
against  the  will  of  the  deceased. 


^A 


199.  niud  constat,  si  duobus 
pluribusve  per  vindication  em  eadem 
res  legata  sit,  sive  conjunctim  sive 
disjanctim,  si  omnes  veniant  ad  leg- 
atum, partes  ad  singulos  pertinere, 
et  deficientis  portioncm  collegatario 
aderescere.  Conjunctim  autem  ita 
legatiu- :  TiTio  et  Seio  hojiinem 
Sticiium  do    LEGO;   dtsjunctim  ita: 

LUCIO      TlTlO     HO.MINEM    SflCHUM    DO 


199.  It  is  also  evident,  that  if  the 
same  property  is  bequeathed  to  two 
or  more  persons  by  vindicatio, 
whether  conjunctively  or  disjunc- 
tively, and  all  concur  in  claiming  the 
legacy,  equal  parts  belong  to  each  ; 
and  the  share  of  one  failing  to  make 
good  his  claim,  increases  that  of  the 
co-legatees.  Now  a  person  bequeaths 
conjunctively   as   follows  :  "  I  give 
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LEGO.     Seio    eundem    hominem   DO       and  bequeath  to  Titius  and  Seius  the 
LEGO,  (c)  slave  Stichus."     Disjunctively  thus: 

"I  give  and  bequeath  the  slave  Sti- 
chus  to  Lucius  Titius.  I  give  and 
bequeath  the  same  slave  to  Seiua." 


(c)  One  and  the  same  thing  may  be  devised  to  several 
persons  and  by  the  same  testament.  In  such  a  case  the  co- 
legatees  are  called  conjoint ;  their  legacies  being  given  to 
them  conjointly.  Legatees  might  be  conjoint  in  three  ways, 
viz.,  re,  re  et  verbis,  and  verbis  tantum.  1.  152.  Dig.  de  verb, 
sig.  (50.  16).  Legatees  were  conjoined  re,  when  the  testa- 
tor had  devised  the  same  thing  by  distinct  dispositions,  and 
without  any  restriction  of  the  right  over  any  part  of  the 
thing  devised.  Celsus  says  "  Conjunctim  heredes  institui, 
aut  conjunctim  legari,  hoc  est  totam  liereditatem,  et  tota 
legata'singulis  data  esse."  1. 80.  Dig.  de  legatis  3.  (32).  There 
was  also  equally  conjunction  between  co-legatees,  when  the 
same  part  of  anything  was  left  them  by  separate  dispositions. 
1.  142.  Dig.  de  verb.  sig.  (50. 16).  A  legacy  was  said  to  be 
re  et  verbis  when  the  same  thing  was  devised  to  several 
co-legatees.  Thus,  "  I  devise  my  dwelling  to  Titius  and 
Msevius,or  to  Titius  with  Mgevius."  1.40  Dig.de  usu.  et  usuf. 
1.  16.  s.  2.  de  legat  1.(30).  Even  if  the  testator  had  not 
employed  the  conjunctive  particles  cum  and  et,  there  was 
conjunction  if  he  had  called  the  two  legatees  by  the  same 
disposition.  Thus,  "  I  wish  that  Titius,  Msevius,  may  be 
legatees  of  my  dwelling." 

Legatees  were  conjoint  verbis  tantum,  Avho  were  called  each 
to  a  definite  or  determined  portion,  provided  that  this  w^as 
done  in  the  same  disposition.  I.  89.  Dig.  de  legatis  3.  (33). 
When  the  co-legatees  were  all  qualified  to  receive  the  lega- 
cies left  them  at  the  opening  of  the  will,  they  rendered  them 
valid  in  the  following  manner  : — if  they  were  conjoint  re 
tantum,  as  each  co-legatee  had  a  right  of  property  over  the 
thing,  he  could  demand  it  entire,  but  the  claims  of  his  co- 
legatees  prevented  his  receiving  more   than  a  part.     When 
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the  legatees  were  conjoint  re  et  verbis  or  verbis  tantum,  each 
had  his  portion  of  the  thing  bequeathed.  See  further  on 
this  subject  the  excellent  note  of  Domenget  on  this  section, 
from  which  the  above  is  mainly  extracted ;  also  Ulp,  Frag, 
tit.  xxiv.  sec.  12.  1.  3  pr.  Dig.  de  usuf.  accres.  (7.  2.)  1.  84. 
sec.  12.  1.  16.  Dig.  de  leg.  1.  (30.).  Pothier  Pand.  tit.  l.lib. 
XXX.  423.  Gai.  ii.  sees.  199  and  223. 1.  7.  Cod.  de  leg.  (6.  46.). 
Vat.  Frag,  85.  87. 


200.  IllutZ  quseritur,  quod  sub 
condicione  per  vindicationera  legatum 
est,  pendente  condicione  cujus  esset. 
Nostri  prasceptores  heredis  esse 
putant  exemplo  statu-liberi,  id  est 
ejus  servi  qui  testamento  sub  aliqua 
condicione  liber  essejussus  est,  quern 
constat  interea  heredis  servum  esse. 
Sed  diversce  scholae  auctores  putant 
nullius  interim  earn  rem  esse  ;  quod 
multo  magis  dicunt  de  eo  quod  sine 
condicione  pure  legatum  est,  ante- 
quam  legatarius  admittat  legatum. 


200.  It  is  also  a  question,  who  has 
the  property  of  a  thing  bequeathed 
under  a  condition  by  vindicatio, 
whilst  the  condition  is  unfulfilled. 
According  to  the  opinion  of  our 
doctors  the  property  is  in  the  heir, 
after  the  analogy  of  the  statu-liher, 
that  is,  of  that  slave,  who  in  a  testa- 
ment is  declared  free  under  a  certain 
condition,  and  who,  it  is  evident,  in 
the  interval  is  the  slave  of  the  heir. 
But,  according  to  the  opinion  of  the 
doctors  of  the  opposite  school,  the 
property  during  the  interval  vests  in 
no  one,  and  this  they  assert  especially 
of  that  which  is  bequeathed  simply 
and  without  condition  before  the  lega- 
tee acknowleges  the  legacy. 


201.  Per  damnationem  hoc  modo 
legamus:  hekes  meus  stichom  ser- 
vum   MEUM  DARE  DAMNAS   ESTO.      Sed 

et  si  DATO  scriptum  sit,  per  damna- 
tionem legatum  est. 


201.  Weheque&th. per  damnationem 
in  the  following  manner — "  My  heir 
shall  be  bound  to  give  up  my  slave, 
Stichus ;"  moreover  if  it  be  written 
"he  shall  give  (dafo),"  the  bequest 
is  still  per  damnationem. 


202.  Quo  genere  legati  etiam  a- 
liena  res  legari  potest,  ita  ut  heres 
redimere  et  prasstare  aut  asstima- 
tionem  ejus  dare  debeat. 


202.  By  this  kind  of  bequest,  pro- 
perty which  belongs  to  another  can 
be  bequeathed,  so  that  the  heir  must 
redeem  it  and  fulfil  the  bequest,  or 
give  its  equivalent. 
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203.  Ea  quoque  res  quse  in  rerum 
natura  non  est,  si  modo  futura  est, 
per  damnationem  legari  potest,  ve- 
lut  fructus  qui  in  illo  fundo  nati 
erunt,  aut  quod  ex  ilia  ancilla  natum 
erit. 


203.  Also  a  thing  not  yet  in  exis- 
tence, provided  it  hereafter  comes 
into  existence  can  be  bequeathed  per 
damnationem,  as  for  example,  fruits 
which  shall  spring  from  a  certain 
estate,  or  the  child  that  shall  be  born 
from  a  certain  female  slave. 


204.  Quod  autem  ita  legatum  est, 
post  aditam  hereditatem,  etiamsi 
pure  legatum  est,  non  ut  per  vin- 
dicationem  legatum  continue  lega- 
tario  adquiritur,  sed  nihilominus 
heredis  est.  Ideo  legatarius  in  per- 
sonam agere  debet,  id  est  intendere 
heredem  sibi  dare  oportere  :  et  tum 
heres  rem,  si  mancipi  sit,  mancipio 
dare  aut  in  jure  cedere  possession- 
emque  tradere  debet ;  si  nee  mancipi 
sit,  sufficit  si  tradiderit.  Namsi  man- 
cipi rem  tan  tum  tradiderit,  nee  man- 
cipaverit,  usucapione  dumiaxat  pleno 
jure  fit  legatarii :  finitur  autem  usu- 
capio  iti  supra  quoque  diximus,  mo- 
bilium  quidem  rerum  auDO,  earum 
vero  quse  solo  tenentur,  biennio.  {d) 


204.  But  what  is  so  bequeathed, 
after  entrance  upon  the  inheritance 
even  without  a  condition,  is  not  acqui- 
red forthwith  by  the  legatee  as  a  lega- 
cy per  vindicationem,  but  the  property 
still  remains  in  the  heir.  Hence  the 
legatee  must  bring  a  personal  action, 
that  is,  maintain  that  the  heir  ought 
to  give  the  thing  to  him,  and  then  the 
heir,  if  the  thing  be  a  res-  mancipi, 
must  give  it  by  mancipium,  or  cede 
it  in  jure  and  deliver  the  possession ; 
if  it  be  a  res  nee  manci2n  mere  tra- 
dition will  sufiBce;  but  if  he  has 
merely  delivered  ares  mancipi  and  not 
mancipated  it,  then  only  by  usucapio 
does  it  become  the  property  of  the 
legatee  by  full  legal  title ;  now  usu- 
capio is  completed  as  we  have  said 
above,  for  moveables  in  the  space  of 
a  year,  but  for  those  things  which 
pertain  to  the  soil  in  the  space  of  two 
years. 


{d)  The  reforms  introduced  by  the  Emperor  Justinian 
altered  the  law  here  expounded  by  Gaius.  As  already 
observed,  the  "quattuor  genera  legatorum"  ceased,  and  there 
were  only  two  kinds  of  legacies.  (See  note  to  sec.  194.) 
The  distinction  also  between  "  res  mancipi"  and  "  res  nee 
mancipi"  was  abolished. 


205.  Est  et  alia  differentia  inter 
legatum  per  vindicationem  et  per 
damnationem:  si  enim  eadem  res 
duobus  pluribusve  per  damnationem 
1  Ogata    sit,    si    quidem   conjunctim, 


205.  There  is  also  another  distinc- 
tion between  a  legacy  per  vindicatio- 
nem and  ^67  damnationem;  for  if  the 
same  thing  is  bequeathed  to  two  or 
more   persons  per  damnationem  and 
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plane  singulis  partes  debentur  sicut 
in  per  vindicationem  legato.  Si  rero 
disjunctim,  singulis  solida  res  de6e- 
tur,  ut  scilicet  heres  alteri  rem, 
alteri  sBstimationem  ejus  prsestare 
debeat.  Et  in  conjunctis  deficientis 
portio  non  ad  collegatarium  pertinet, 
Bed  in  hereditate  remanet.  (c) 


it  is  bequeathed  conjunctively;  doubt- 
less an  equal  share  is  due  to  each,  as 
in  a  legacy  per  vindicationem.  But  if 
on  the  other  hand  it  is  bequeathed 
disjunctively,  the  entire  object  is  due 
to  each,  so  that  the  heir  must  give 
the  thing  to  one  of  the  parties,  and 
the  value  of  it  to  the  other.  Also  in 
the  case  of  a  bequest  made  conjunc 
tively  the  portion  of  a  party  who 
fails  to  prove  his  title,  does  not  accrue 
to  the  joint  tenant,  but  remains  in 
the  inheritance. 

(e)  This  section  is  emended  from  the  conjecture  of  Euler, 
which  follows  partly  the  MS.  and  partly  the  Epitome.  The 
latter  reads  as  follows  :  "Est  et  inter  legatum  vindicationis 
et  damnationis  ista  similitiido,  quod  per  legatum  vindicatio- 
nis et  damnationis,  sive  conjunctim,  id  est  duobus  aut  pluri- 
bus  una  res  in  legato  dimissa  fuerit  omnibus,  in  utroque 
legato  simul  ab  omnibus  prsesumatur.  Inter  legatum  vindi- 
cationis et  damnationis  ilia  differentia  est,  ut  si  disjunctim, 
id  est  singulis  quaecumque  res  relicta  fuerit,  singulis  integra 
debeatur,  id  est  ut  unus  ipsam  rem  accipiat,aliisestiraationem 
rei  ipsius  in  pretio  ab  herede  accipiat.  After  examining  the 
marks  visible  in  the  MS.  Huschke  reads  "  Est  et  illud 
discrimen  per  vindicationem  et  per  damnationem  legati, 
quod  si  eadem  res,  etc."  In  his  edition  of  Gains,  published 
subsequently  to  his  Kritik,he  has  the  reading,  "  Est  et  illud 
dissimile  per,  etc."     Kritik,  p.   48.     Gains,  p.  178. 


206.  Quod  autem  diximus  de- 
ficientis portionem  in  per  damna- 
tionem quidem  legato  in  hereditate 
retineri,  in  per  vindicationem  vero 
coUegatario  accrescere,  admonendi 
sumus  ante  legem  Papiam  jure  civili 
ita  fuisse :  post  legem  vero  Papiam 
deficientis  portio  caduca  fit  et  ad 
eos  pertinet  qui  in  eo  testamento 
liberos  habent. 


206.  Now  as  to  what  we  have  said 
that  in  alegacyper  damnationem  the 
share  of  any  one  who  fails  will  be 
retained  in  the  inheritance,  but  in 
the  case  of  a  legacy  per  vindica- 
tionem it  accrues  to  the  joint  tenant, 
we  must  observe  that  this  was  so  jure 
civili  before  the  lex  Papia;  after  the 
lex  Papia,  on  the  other  hand,  the  share 
of  the  party  who  fails  to  establish  his 
claim  becomes  a  res  caduca,  and  falls 
to  those  taking  under  that  testament 
who  have  children. 
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207.  Et  quamvis  prima  cansa  sit 
.  ,  in  cadncis  vindicandis  heredum  li- 
^  *  t*^  beros  liabentium,  dcinde,  ei  heredes 
liberoa  non  habeant,  legatariorum 
liberos  habontium,  tamcn  ipsa  lege 
Papia  significatur,  nt  collegatarius 
conjanctnSj  si  liberos  habeat,  potior 
sit  heredibus,  efciamsi  liberos  habe. 
bunt. 


207.  And  although  the  first  claim 
by  vindicatio  on  things  which  have 
become  cacluco.,  belongs  to  those  of 
the  heirs  who  have  children,  and 
secondly  if  the  heirs  have  no  children, 
to  the  legatees  who  have  children; 
yet  by  the  same  lex  Papia  it  is  ap- 
pointed, that  a  co-legatee  who  has 
been  joined  in  the  legacy  with  the 
party  failing  will,  if  he  has  children, 
have  a  stronger  claim  than  the  heirs, 
even  if  they  have  children. 


.•^ 


208.  Sed  plerisque  placuit,  quan- 
tum ad  hoc  jus  quod  lege  Papia  con- 
junctis  constituitur,  (/)  nihil  interesse 
utrom  per  vindicationem  an  per  dam- 
nation cm  legatum  sit. 


208.  But  most  are  of  opinion,  that 
with  reference  to  the  right,  which  is 
established  by  the  lex  Papia  for  those 
who  are  conjoined  in  a  bequest,  it 
makes  no  difierence  whether  the 
legacy  is  per  vindicationem  or  per 
damnationem. 


(/)  Tlie  law  here  referred  to  is  the  lex  Papia  Poppaea 
generally  cited  in  combination  with  the  lex  Julia,  passed  in 
the  year  of  Rome  755.  The  lex  Papia  was  enacted  in  the 
year  of  Rome  762.  These  laws  were  deemed  necessary  in 
order  to  favour  marriage  and  to  augment  the  depopulated 
empire.  One  of  the  principal  provisions  of  the  lex  Papia 
was  to  declare  that  celibates  should  be  incapable  of  receiving 
by  testament,  unless  in  the  case  of  near  relations.  Married 
men  also  without  children  could  only  take  one-half  of  the 
legacies  left  to  them.  By  another  enactment  of  the  lex 
Papia,  the  rights  of  the  legatees  were  delayed,  and  deter- 
mined from  their  qualifications  on  the  day  of  opening  the 
will.  The  Latini  Juniani  were  equally  incapable  of  profit- 
ing from  the  liberality  of  the  testator.  If  however  a  celibate 
married  within  a  hundred  days  from  the  commencement  of 
the  succession,  and  if  also  the  Latini  Juniani  became  Roman 
citizens  within  the  same  period,  their  incapacity  ceased,  and 
they  could  claim  their  legacies.  Ulp.  Frag.  tit.  xviii.  s.  1. 
See  also  note,  book  i.  sec.  178. 
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209.  Sinendi  modo  ita  legamns: 

HERES  MEUS  DAMNAS  ESTO  SINERE  LU- 
CIUM  TITIUM  nOMINElT  STICIIIIM  SU- 
MERE  SIBIQUE  HABERE. 


209.  We  bequeath  "  permissively  " 
(sinendi  modo),  thus:  "My  heir  shall 
be  condemned  to  permit  Lucius 
Titius  to  take  and  have  for  himself 
the  slave,  Stichus." 


210.  Quod  genus  legati  plus  quidem 
habet  quam  per  vindication  em  lega- 
tum,  minus  autem  quam  per  damua- 
tionem.  Nam  eo  modo  non  solum 
suam  rem  testator  utiliter  legare 
])otest,  sed  etiam  heredis  sui :  cum 
alioquin  per  vindicationem  nisi  suam 
rem  legare  non  potest ;  per  damna- 
tionem  autem  cujuslibet  extranei 
rem  legare  potest. 


210.  This  Ifind  of  legacy  is  more 
extended  than  the  legacy  2^er  vindi- 
cationem, but  less  so  than  that  per 
damnationem ;  for  in  this  manner  the 
testator  can  bequeath  not  only  his 
own  property  validly,  but  also  even 
that  of  his  heir,  whilst  on  the  contrary 
he  can  per  vindicatione'in  only  be- 
queath that  which  belongs  to  himself; 
but  he  can  per  damnationem  bequeath 
the  property  of  any  extraneus. 


211.  Sed  si  quidem  mortis  testa- 
toris  tempore  res  ipsius  testatoris  sit 
vel  heredis,  plane  utile  legatum  est, 
ctiamsi  testamenti  facinndi  tempore 
neutrius  fuerit. 


211.  And  if  at  the  time  of  the 
testator's  death  the  property  belonged 
to  the  testator,  or  to  his  heir,  there 
is  no  doubt  that  the  legacy  is  valid, 
even  though  at  the  time  of  making 
the  testament  the  property  belonged 
to  neither. 


hpj  Jui- 


212.  Quodsi  post  mortem  testato- 
ris ea  res  heredis  esse  cceperit,  quas- 
ritur  an  utile  sit  legatum.  Ei  pleri- 
que  putant  inutile  esse:  quid  ergo 
est  ?  Licet  aliquis  eam  rem  legaverit 
qute  neque  ejus  wmquam  fuerit, 
ueque  postea  heredis  ejus  umquam 
esse  coeperit,  ex  senatus-consulto 
Neroniano  ((/)  proinde  vidctur  ac  si 
per  damnationem  relicta  esset. 


212.  But  if  the  property  has  come 
into  the  possession  of  the  heir  after 
the  death  of  the  testator,  it  is  a 
question  whether  the  legacy  is  valid  : 
most  think  that  it  is  invalid.  What 
therefore  is  the  result  ?  If  any  one  has 
bequeathed  a  thing  which  has  never 
been  his,  nor  has  subsequently  be- 
come the  property  of  the  heir,  it 
appears  that  in  virtue  of  the  sena- 
tus-conaultum  Neronianum,  it  is  be- 
queathed as  if  per  damnationem. 


ig)  When  this  senatus-consultura  was  passed  is  not 
known  for  certain.  Domenget  says  it  was  "  vers  I'an  807 
de  Rome,  on  plus  tard  en  I'an  821. ;''  Hermann  agrees  with 
him.  Before  the  passing  of  this  law,  if  a  testator  had  left 
a  legacy  in  a  certain  mode  as  "  per  Vindicationem,"  and  the 
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tiling  devised  did  not  belong  to  him  as  Quiritarian  owner, 
the    bequest  was  absolutely   void.     The  scnatus-eonsultum 
Neronianum  provided  that  whenever  a  legacy  was  invalid 
from  the  form  in  which  it  had  been  left,  this  should  not  render 
the  devise  void.     If,  for  example,  a  legacy  had  been  left 
"per  vindicationem,"  and  the  legatee  could  not  take  in  this 
form  for  the  reasons  already  stated,  then  he  was  empowered 
by    the    senatus-consultum    to   take    "per  damnationem." 
Ulpianus  says  "  Si  ea  res,  quss  non   fuit   utroque   tempore 
testatoris  ex  jure   Quiritium,  per  vindicationem  legata  sit, 
licet  jure  civili  non  valeat  legatum,  tamen  senatus-consulto 
Neroniano  confirmatur ;    quo   cautum   est,  ut   quod  minus 
rectis  (aptis)  verbis  legatum  est,  perinde  sit  ac  si  optirao  jure 
(sc.    per   damnationem)    legatum   esset."     Frag.  xxiv.   11. 
Gai.  ii.  197.  218.  220.  222.     Vat.  Frag.  85.     After  the  time 
of  Constantine  the  rigour  by  which  legacies  had  been  con- 
ti'olled  was  considerably  relaxed,  and  henceforth  there  was 
no  necessity  to  observe  the  verha  concepta  of  the  strict  law. 
All  that  was  required  was  that  the  legacy  should  be  left  in 
words  which  fitly  and  fully  expressed  the  intention  of  the 
testator.     If  this  were  done  the  legacy  was  held  to  be  valid. 
Still,  what  has  been  denominated   the   "  quattuor   genera 
leo-atorum"  were  not  confounded,  but  the  testament  and  for- 
mal  words  of  the  strict  law  were  allowed  to  be  dispensed 
with.     1.  21.  Cod.  de  test.  (6.  23.)     This  change  prepared 
the  way  for  the  further  alterations  made  by  the  Emperor 
Justinian.     He  abolished  the  "  quattuor  genera  legatorum," 
reducing  them  to  two  kinds.     Nor  was  the  mode  in  which 
the  testator  expressed  his  intentions  regarded  as  any  longer 
of  importance.     One  kind  of  legacy  gave  right  of  property 
and  entitled  the  legatee  to  an  actio  in  rem  ;  the  other  kind 
gave  rise  to  an  obligation,  and  enabled  the  legatee  to  em- 
ploy an  aciio  in  personam.     Suppose,  for   example,  a   man 
bequeathed  a  fundus  which  belonged  to  him,  and  instead  of 
using  the  "per  vindicationem"  he  employed  the  form  of  legacy 
known  as  "  ]  er  damnationem."     In  such  a  case,  after  the 
change  which  Justinian  made  in  the  law,  it  was  held   that 
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the  formal  words  were  of  no  importance,  and  that  although 
the  testator  had  used  the  form  "  per  damnationem,"  still  the 
legatee  was  entitled  to  the  benefit  of  the  Vindicatio.  The 
land  passed  recta  via,  as  it  was  expressed,  to  the  legatee. 
If  the  property  left  did  not  belong  to  the  testator,  the  lega- 
tee could  avail  himself  of  an  action  based  upon  the  obliga- 
tion. The  constitution  in  which  the  change  made  by  Jus- 
tinian was  enacted  will  be  found  11.  1.  2.  Cod.  com.  de  leg.  et 
fid.  et  de  in  rem.  mis.  tol.  (43.  1.) 


213.  Sicut  autempei'  damnationem 
legata  res  non  statim  post  aditam 
bereditatem  legatarii  efficitur,  sed 
manet  heredis  eo  usque,  donee  is 
heres  tradendo  vel  mancipando  vel 
in  jure  cedendo  legatarii  earn  fe- 
cerit ;  ita  et  in  sinendi  modo  legato 
juris  est :  et  ideo  hujus  quoque  legati 
nomine  in  personam  actio  est  quid- 
quid  HEEEDKM  EX  TEST4MENT0  DARE 
FACERE  OPOETKT. 


213.  Now  as  property  bequeathed 
per  damnationem  does  not  belong  to 
the  legatee  immediately  after  the 
entrance  upon  the  inheritance,  but 
continues  to  belong  to  the  heir  until 
he  shall  have  conveyed  it  to  the 
legatee,  either  by  tradition,  by  man- 
cipation or  by  the  in  jur  e  cessio,  so  the 
same  rule  prevails  when  a  legacy  is 
given  permissively  (sinendo  modo) ; 
and  therefore  for  this  kind  of  legacy 
there  is  a  purely  personal  action 
for  claiming  "  all  that  which  the  heir 
on  the  ground  of  the  testament  ought 
to  give  or  to  do." 


214.  Sunt  tamen  quiputant  ex  hoc 
legato  non  videri  obligatum  heredem, 
ut  mancipet  aut  in  jure  cedat  aut 
tradat,  sed  sufficere,  ut  legatarium 
rem  sumere  patiatur ;  quia  nihil  ultra 
ei  testator  imperavit,  quam  ut  sinat, 
id  est  patiatur  legatarium  rem  sibi 
habere. 


214.  There  are  however  some  ju- 
rists who  think  that  the  heir  is  not 
bound  by  such  a  legacy  either  to  man- 
cipate,  to  cede  by  the  in  jure  cessio, 
or  to  give  by  tradition ;  but  that  it 
suffices  if  he  sufifer  the  legatee  to  take 
the  thing,  since  the  testator  has 
enjoined  on  him  nothing  beyond  this 
"that  he  permit,"  that  is,  suffer 
the  legatee  to  have  the  thing  for 
himself. 


S-vmU, 


215.  Major  ilia  dissensio  in  hoc  le- 
gato intervenit,  si  eandem  rem  duo- 
bus  pluribusve  disjunctim  legasti :  (7i) 
quidam  putaut  utrisque  solidum  de- 


215.  There  is  a  greater  difference 
of  opinion  in  respect  to  this  legacy ; 
if  the  same  thing  is  devised  to 
two  or   more  persons  disjunctively 
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beri,  sicut  per  rfanmationem :  non- 
nulli  occupanfcia  esse  meliorom  oon- 
dicionem  rostimant,  quia  cum  in  eo 
genere  legati  damnetur  heres  patien- 
tiam  prsestare,  ut  legatarius  remha- 
bcat,  sequitur,  ut  si  priori  patientiam 
prssstiterit,  ot  is  rem  sumpserit,  secu- 
rus  sit  ad  versus  eum  qui  postea 
legatum  potierit,  quia  neque  habet 
rem,  uk  patiatur  earn  ab  eo  sumi, 
neque  dole  malo  fecit  quominus  earn 
rem  haberet. 


aome  jurists  are  of  opinion  that  tho 
whole  thing  {in  solidum)  is  due  to 
each,  as  in  a  legacy  per  damnationem  ■ 
others  consider  that  the  condition  of 
the  legatee  in  possession  is  the  bet- 
ter, because  as  in  this  kind  of  legacy 
the  heir  is  held  bound  to  permit  tho 
legatee  to  have  the  thing  without 
opposition,  it  follows,  that  if  he  has 
not  made  any  opposition  to  the  first 
claimant,  who  has  taken  possession 
of  the  thing,  the  heir  is  secure  against 
any  one  who  afterwards  demands 
the  legacy,  since  the  thing  is  no 
longer  in  his  power,  so  that  he  can 
suffer  it  to  be  taken  by  the  claimant ; 
nor  has  ho  acted  fraudulently  {dolo 
malo)  in  not  retaining  possession  of 
the  thing. 


(h)  Lachmann  has  the  reading  elegasti,  which  he  has 
derived  from  Petronius,  c.  43.  Boecking  does  not  accept 
this  emendation,  but  reads  legasti.  Huschke  objects  to  this 
reading,  and  says  that  you  will  hardly  find  an  example  of 
such  a  use  of  legasti  in  the  classical  jurists.  Gains  always 
uses  the  expressions  " quod  quisque  (aliquis)  legaveHt"  or 
"  quod  legatum  est."  Huschke  is  of  opinion  that  the  read- 
ing was  originally  e  legata,  which  became  corrupted  into 
elegasti,  and  that  this  naturally  led  the  transcriber  to  the 
reading  eandem  rem  at  the  beginning  of  the  sentence.  He 
proposes  to  read  as  follows  :  "  Si  eadem  res  duobus  pluri- 
busve  disjunctim  est  legata."  Compare  Gai.  ii.  195,  199, 
200,  205,  218,  219,  223.  Huschke  also  thinks  that  the 
better  punctuation  is  to  place  a  colon  after  "  intervenit." 


216.  Per  proeceptionem  hoc  modo 
legamus:    htcius    titius    hominem 

STICHUM   PE^CIPITO. 


216.  A  legacy  is  given  jjcr  pnecep- 
tionem  in  the  following  way .  "  Lucius 
Titius  shall  take  my  slave  Stichus  as 
a  special  legacy  "^^(i.  e-j  before  the 
distribution). 
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217.  Sed  nostri  quidcra  pra^cep- 
tores  nulli  alii  eo  modo  legari  posse 
putant,  nisi  ei  qui  aliqua  ex  parte 
hares  scriptus  esset :  praecipere  enim 
esse  prseoipuuni  sumere;  quod  tan- 
tum  in  ejus  personam  procedit  qui 
aliqua  ex  parte  heres  institutus  est, 
quod  is  extra  portionem  hereditatis 
pr^cipwum  legatum  habiturus  sit. 


217.  But  our  doctors  are  of  opinion 
that  a  bequest  can  bo  made  in  this 
way  to  no  other  person  than  to  him 
who  is  instituted  heir  for  a  certain 
part :  for  prcccipere  is  to  take  as  a 
special  legacy  before  distribution, 
(prce  eapere)  and  this  can  affect 
only  one  who  is  instituted  heir  to  a 
certain  part,  so  that  he  may  acquire 
this  first  legacy  beyond  his  portion  of 
the  inheritance. 


218.  Ideoque  si  extraneo  legatum 
fuerit,  inutile  est  legatum,  adeo  ut 
Sabiuus  existimaverit  ue  quidem  ex 
senatusconsulto  Neroniano  posse  con- 
valescere :  nam  eo,  inquit,  senatus- 
consulto ea  tantum  confirmantur 
quae  verborum  vitio  jure  civili  non 
valent,  non  quae  propter  ipsam  per- 
sonam legatarii  non  deberentur.  Sed 
Joliano  ex  Sexto  (i)  placuit  etiam  hoc 
casa  ex  senatusconsulto  confirmari 
legatum:  nam  ex  verbis  etiam  hoc 
casu  accidere,  ut  jure  civili  inutile 
sit  legatum,  inde  manifestum  esse  : 
quod  eidem  aliis  verbis  recte  legatur, 
velut  per  vindicationcm  et  per  dam- 
nationem,  sinendi  modo  :  tunc  autem 
vitio  personse  legatum  non  valere, 
cum  ei  legatum  sit  cui  nullo  modo 
legari  possit,  velut  peregrino  cum 
quo  testamenti  faotio  non  sit;  quo 
piano  casa  senatusconsulto  locus  nou 
est. 


218.  Therefore  if  such  a  legacy  is 
left  to  an  extraneus  it  is  ineflFectual, 
so  much  so  that  as,  Sabinus  thought, 
ic  could  not  become  valid  even  by  the 
senatus-consultum  Neronianum ;  for 
he  says,  by  that  senatus-consultum 
only  those  legacies  are  confirmed 
which  are  rendered  invalid  by  the  ci- 
vil law  {jus  civile)  through  some  error 
in  the  form  of  words,  not  those  which 
lapse  on  account  of  something  con- 
nected with  the  legatee  himself 
{propter  personam).  But  according 
to  the  opinion  of  Julianus  in  the  Sixth 
(book  of  his  Digest,)  even  in  this  case 
the  legacy  is  confirmed  by  the  sena- 
tus-consultum, for  in  this  instance 
it  follows  from  the  words  used 
that  the  devise  is  ineffectual  by  the 
jits  civile ;  and  hence  it  is  clear 
that  a  legacy  left  to  the  same  person 
in  other  words  than  sinendo  modo, 
such,  for  example,  as  per  vinclicatio- 
nem  or  per  dainncitioncm,  would  be 
valid.  But  a  legacy  is  invalid  from 
defect  in  the  peraou  of  the  legatee* 
when  it  has  been  made  to  one  who 
can  under  no  circumstances  receive  a 
legacy,  as  for  example,  to  a  Peri- 
grinus  with  whom  no  testamenti  /actio 
exists,  in  which  case  it  is  clear  the 
senatus-consultum  is  inapplicable. 

c  c  2 
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(i)  There  is  a  reading  "Jnliano  et  Sexto."  Savigny  is 
of  opinion  that  by  "Sextus"  we  are  to  understand  Poinpo- 
nius,  who  is  here  designated  simply  by  his  prsenomen.  Do- 
menget  speaks  quite  confidently  in  favour  of  this  opinion. 
He  says,  "  Gains  veut  sans  doute  designer  Sextus  Ponipo- 
nius,  qui  a  annote  I'edit  du  jurisconsulte  Jnlien,  (edietum 
perpetuum)."  Goeschen,  however,  a  far  higher  authority, 
does  not  take  the  view  just  presented.  He  says,  "  Num 
Poraponium  Sexti  prsenomine  Gains  signifieare  voluerit, 
dubitari  potest."  Lachmann  quotes  similar  forms  of  expres- 
sion ;  for  example,  "  Neratius  libris  ex  Plautio  ait :"  and 
from  the  Vaticana  Fragmenta  "  Pomponius  libro  vii.  ex 
Plautio."  Boecking  says,  "  Mihi  Juliano  libro  sexto  (Di- 
gestornm)  legendum  esse  videtur,  quem  hue  pertinentem 
Juliani  librum  permultis  locis  similiter  laudat  Ulpianus." 
Boecking's  Gains,  p.  143,  note  1.  Vat.  Frag.  sees.  75,  88. 
Domenget  in  loco,  p.  252.  Instituzioni  di  Gajus,  vol.  i.  p. 
193. 


219.  Item  uostri  prseceptores  quod 
ita  legatum  est  nulla  rations  putant 
posse  conseqni  eum  cui  ita  fuerit 
legatum,  prceterqnam  jndicio  familiEB 
erciscundse  quod  inter  heredes  de 
hereditate  erciscunda,  id  est  divi- 
dunda  accipi  solet :  ofiBcio  enim  judi- 
cis  id  contineri,  ut  et  quod  per  prse- 
ceptionem  legatum  est  adjudicetur. 


219.  Again,  our  teachers  are  of 
opinion  that  a  legacy  of  this  kind  can 
be  secured  in  no  other  manner  by 
the  party  entitled  to  receive  it 
than  through  the  juddcium  faniilice 
erciscundm,  which  is  usually  em- 
ployed between  the  co-heirs,  for  the 
division  of  the  inheritance  which  haa 
devolved  upon  them.  For  it  be- 
longs to  the  office  of  the  judge 
to  make  the  adjudication  of  that 
which  has  been  bequeathed  ;per 
prcece^tionem. 


220.  Undo  intellegimus  nihil  aliucT 
secundum  nostrorum  prseccptorum 
opinionem  per  prseceptionem  legari 
posse,  nisi  quod  testatoris  sit :  nulla 
enim  alia  res  quam  hereditaria  dedu- 
citur  in  hoc  judicium.  Itaque  si 
non  suam  rem  eo  modo  testator  lega- 


220.  Thus  we  understand,  accord- 
ing to  the  opinion  of  the  masters  of 
our  school,  that  nothing  else  can  be 
bequeathed  per  prcecejjtioyiem,  except 
that  which  is  the  property  of  the 
testator;  for  no  other  things  than 
those  pertaining  to  the  inheritance 
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verit,  jure  quidem  civili  inutile  erit  can  be  the  subject  of  tliis  legal  pro- 
legatum ;  sed  ex  senatusconsulto  ceeding.  Therefore  if  the  testator 
confirmabitur.  Aliquo  tamen  casu  has  bequeathed  in  this  manner  pro- 
etiam  alienam  rem  per  prseceptionem  perty  not  his  own,  the  legacy  will  be 
legari  posse  fatentur:  veluti  si  quis  invalid  according  to  the  civil  law 
eam  rem  legaverit  quam  creditori  (jus  civile),  but  it  will  be  confirmed 
fiducisQ  causa  mancipio  dederit ;  nam  by  virtue  of  the  senatus-consultum. 
officio  judicis  coheredes  cogi  posse  Still,  however,  in  one  case  the  pro- 
existimant  soluta  pecunia  (j)  solvere  perty  of  another  person  may  be 
eam  rem,  ut  possit  prcecipere  (k)  is  cui  devised  by  means  of  the  per  prcecep. 
ita  legatum  sit.  tionem,  as  for  example,  if  any  one 

has  given  as  a  legacy  a  thing  which 
he  has  mancipated  to  his  creditors  by 
way  of  trust  (fiducice  causa) ;  for  it  is 
thought  that  the  co-heirs  could  be 
compelled  by  means  of  the  offlcium 
judicis,  to  redeem  that  thing  after 
the  payment  of  the  debt,  so  that  he 
to  whom  it  has  been  bequeathed  may 
be  able  to  take  it  beforehand  (prce- 
cipere). 

(j)  Soluta  pecunia.  The  payment  of  the  money  for  which 
the  thing-  had  been  given  in  pledge  fiducice  causa  is 
here  referred  to. 


(k)  The  word  prcecipere  means  to  take  before  another 
person — to  anticijmte;  and  it  is  frequently  employed  in  this 
sense  in  Eoman  law.  It  is  used  in  this  passage  to  express 
the  obtaining  of  the  legacy  before  the  general  distribution 
of  the  inheritance.  In  this  sense  Papinianus  uses  the 
word  ;  "  Quum  unus,"  says  he,  "  exheredibus  certam  pecu- 
niam  praecipere  jussus  esset."  1.  10.  Dig.  de  alimen.,  etc. 
(34.  1.)  The  Sabinians  were  of  opinion  that  a  legacy  could 
only  be  left  in  this  manner  to  one  who  was  also  instituted 
heir,  but  by  the  senatus-consultum  Neronianum  the  legacy 
was  made  valid  even  when  left  to  an  extraneus,  provided 
the  legatee  were  one  to  whom  the  legacy  might  have  been 
left  in  any  of  the  three  other  modes.  See  note  on  ii.  212, 
and  Hermann's  Handlexicon,  for  examples  of  the  use  of  the 
word  "prajcipere,"  sub  voce. 
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221.  Sed  diversBO  sc^iolaa  auctores 
putajit  etiam  extraneo  per  prseccp- 
tionem  legari  posec  proindo  ac  si  ita 
scribatur  :  Titiub  uominem  Stichum 
CAPiTO,  supervacuo  adjecta  pe^  syl- 
laba;  idooque  per  vindicationem  earn 
rem  legatam  videri.  Quae  sententia 
dicitur  divi  Hadriani  constitutione 
confirmata  esse. 


221.  But  according  to  the  opinions 
of  the  writers  of  the  opposite  school, 
a  legacy  may  be  left  per  prcBceptionem 
even  to  a  stranger  (extraneus),  just 
as  if  it  were  written,  "Titius  shall  take 
(capita)  the  slave  Stichus,"  the  syl- 
lable prcE  being  added  superfluously ; 
and  hence  the  legacy  seems  to  be 
devised  p>er  vindicationem  ;  an  opin- 
ion which  is  said  to  be  confirmed  by 
a  constitution  of  Hadrian. 


222.  Secundum  hanc  igitur  opin- 
ionem,  si  ea  res  ex  jure  Quiritium 
defuncti  fuerit,  pof esf  a  legatario  vin- 
dicari,  sive  is  unus  ex  heredibus  sit 
sive  extraneus :  et  si  in  bonis  tantum 
testatoris  fuerit,  extraneo  quidem  ex 
senatusconsulto  utile  erit  legatum, 
heredi  vero  familiae  erciscundao  ju- 
dicis  officio  prsestabitur.  Quod  si 
nullo  jure — fuerit  testatoris,  (?)  tam 
heredi  quam  extraneo  ex  senatus- 
consuito  utile  erit. 


222.  Therefore,  according  to  this 
opinion,  if  the  thuig  devised  belonged 
to  the  deceased  by  Quiritarian  law, 
the  legatee  could  sue  for  it  by 
the  vindieatio,  and  that  whether 
he  were  one  of  the  heirs  or  an 
extraneus,  and  if  the  thing  were 
only  in  the  bonitarian  ownership  {in 
bonis)  of  the  testator,  the  legacy 
would  be  valid  as  to  the  extra- 
neus by  virtue  of  the  senatus-consul- 
turn ;  on  the  other  hand,  it  will  be 
assigned  to  the  heir  by  means  of  the 
actio  familice  erciscundx.  But  if  it 
were  the  property  of  the  testator, 
neither  by  the  one  species  of  owner- 
ship nor  the  other  (nulla  jure) ;  the 
legacy  would  -be  equally  valid  by 
virtue  of  the  senatus  -  consultum, 
as  well  for  the  heir  as  for  the  extra- 
neus. 


(I)  Property  was  said  to  be  nullo  jure  when  the  testator 
was  neither  entitled  to  it  by  the  jus  Quiritium,  nor  by  the 
jus  gentium. 


223.  Sive  tamen  heredibus,  secun- 
dum nostrorum  opinionem,  sive  etiam 
extraneis,  secundum  illorum  opinio- 
nem, duobus  pluribusve  eadem  res 
conjunctim  aut  disjunctim  (m)  legata 
fuerit,  singuli  partes  habere  debent. 


223.  If  the  same  thing  has  been  de- 
vised to  two  or  more  persons  con- 
junctively or  disjunctively,  whether  to 
heirs  according  to  our  opinion,  or  to 
extranei  according  to  the  doctors  of 
the  opposite  school,  each  ought  to 
have  his  share  of  the  thing. 
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(w)  "  Si  aut  conjuuctim,  id  est  multis,  aut  disjunctim 
singulis  relinquatur,  omnibus  una  res  tantum  quge  noniinata 
est  debetur ;  non  uni  res  et  alii  aestimatio,  sicut  in  legato 
damnationis  est  constitutum."     Epit.  ii.  5.  s.  7. 


Ad  Lbqem  Falcidiam. 
224.  Sed  oKm  quidem  licebat  to- 
tumpatrimonium  legatis  atque  liber- 
tatibus  erogare,  nee  quicquam  heredi 
relinquere  pra^terquam  inane  nomen 
heredis;  idqae  lex  xii  tabu! arum 
permittere  videbatur,  qua  cavetur,  ut 
quod  quisque  de  re  sua  testatus  esset, 
id  ratum  haberetur,  his  verbis :  uii 

LEGASSIT     SU^     REI,     IT  A     JUS     ESTO. 

Quare  qui  scripti  heredes  erant,  ab 
hereditate  se  abstiuebant;  et  idcirco 
plorique  intestati  moriebantui*. 


Of  the  Falcidian  Law. 
224.  Formerly,  indeed,  a  testator 
could  bequeath  his  whole  patrimony 
in  legacies  and  enfranchisements, 
and  leave  nothing  to  the  heres  save 
the  empty  name  of  heir;  and  the  law 
of  the  Twelve  Tables  seemed  to  permit 
this  result,  by  providing  that  whatever 
disposition  any  testator  made  respect- 
ing his  property  should  be  valid  in 
accordance  with  the  formula — "As 
each  person  has  made  bequests  touch- 
ing his  property,  that  shall  be  law." 
Wherefore  those  who  were  appointed 
heirs,  frequently  abstained  from  the 
inheritance,  and  on  that  account 
very  many  persons  died  intestate. 


ib 


225.  Itaque  lata  est  lex  Furia, 
qua,  exceptia  pcrsonis  quibusdam, 
ceteris  plus  mille  assibus  legatorum 
nomine  raortisve  causa  capere  per- 
missum  non  est.  Sed  et  hajc  lex  non 
perfecit  quod  voluit.  Qui  enim  verbi 
gratia  quinque  milium  a^ris  patrimo- 
nium  habebat,  j^oterat  quinque  homi- 
nibus  singulis  millenos  asses  legando 
totum  patrimonium  erogare. 


225.  The  Ze»  Furia  was  conse- 
quently passed,  by  the  provisions  of 
which  no  persona  (with  certain  ex- 
ceptions) were  permitted  to  receive 
more  thair'£en);housand  asses  as  a  le- 
gacy, or  as  a  gift  on  account  of  ap- 
proaching death.  But  even  this  law 
did  not  obtain  the  object  aimed  at ;  for 
example,  he  who  had  five  thousand 
asses  as  his  patrimony,  could,  by 
leaving  a  thousand  asses  as  a  legacy 
to  each  of  five  persons,  dispose  of 
the  whole  of  his  property. 


226.  Ideo  postea  lata  est  lex  Vo- 
conia,  qua  cautum  est,  ne  cui  plus 
legatorum  nomino  mortisve  causa 
capere  liceret  quam  heredes  caperent. 
Ex  qua  lege  plane  quidem  aliquid 
utique  heredes  habere  videbantur; 
Bed  tamen  fere  vitium  simile  nasce- 


226.  Therefore,  subsequently,  the 
lex  Voconia  was  passed,  by  which  it 
was  provided  that  no  ono  should 
acquire  under  the  name  of  legacies 
or  donations  nwrtis  causa,  more  than 
the  heirs  acquired.  By  this  law 
the  heii"s  certainly  appear  to  receive 
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batur :  nam  in  multas  legatariorHm  something  in  every  case ;  but  yet  a 
personas  distributo  palrimouio  pote-  similar  defect  presented  itself;  for 
rant  adeoberedi  minimum  relinqucre,  by  the  distribution  of  his  i^roperty  to 
ut  non  expediret  heredi  hujua  lucri  a  great  number  of  legatees,  a  testa- 
gralia  totius  hereditatis  onera  sus-  tor  could  leave  so  very  small  an 
tiuere.  amount   to  an  heir,    that    the   heir 

would  not  be  willing,  for  so  small  a 
benefit,  to  undertake  the  burdens  of 
the  entire  inheritance. 


227."  Lata  est  itaque  lex  Falcidia,  227.    Therefore    the  lex   Falcidia 

qua  cautum  est,  (n)  ne  plus  ei  legare  was  passed,  by  which  it  was  provided 
liceat  quam  dodrajitem.  Itaque  ne-  that  a  testator  should  not  be  per- 
cesse  est,  ut  heres  quartani  partem  mitted  to  bequeath  iu  legacies  more 
hereditatis  habeat.  Et  hoc  uujicjure  than  three-fourths  of  his  inheritance; 
utimur.  and  it  is  thus  a  necessary  consequence 

that  the  heir  receives  at  least  a  fourth 
part  of  the  inheritance;  and  this  is 
the  present  law. 


(«)  In  the  ancient  times  of  Rome  there  was  no  limit  to 
the  amount  that  a  testator  might  leave  in  the  shape  of  lega- 
cies except  that  fixed  by  his  free  will.  This  was  found  to  be 
as  injurious  to  the  heir  as  to  the  legatee  ;  since,  when  the  heir 
declined  to  enter  upon  the  inheritance  on  account  of  its  being 
exhausted  by  legacies,  the  entire  testament  l)ecame  invalid. 
The  law  of  the  Twelve  Tables  said  "  uti  legassit  super  pecunia 
tutelave  suse  rei  ita  jus  esto."  Thus,  under  the  old  law,  the 
heir  had  simply  to  pay  the  legacies  to  the  extent  of  the  inheri- 
tance, which  at  times  would  exhaust  the  entire  estate.  If 
the  heir  disclaimed,  the  legacies  failed.  This  was  of  course 
a  great  loss  to  the  legatee,  but  under  these  circumstances 
there  was  possibly  at  times  an  an-angement  made  between 
the  heir  and  the  legatees,  the  latter  undertaking  to  protect 
the  former  from  loss,  upon  his  consenting  to  enter  upon  the 
inheritance.  By  the  lex  Furia  teatamentaria,  not  the  lex 
Furia  (sive  Fusia^  Caninia,  already  referred  to  by  Gaius,  i. 
42,  45,  the  reception  of  a  legacy  over  100,000  asses  was 
rendered  illegal,  and  a  four-fold  penalty  was  inflicted  upon 
the  person  accepting  it.     Ulpianus  says,  .     .     .  "lex  Furia 
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testamentaria,  qure  plus  quam  mille  assiura  legatum  mortisve 
causa  prohibet  capere  prseter  excepta?  personas,  et  advcrsus 
eum,  qui  plus  ceperit,  quadrupli  poenam  constituil,"  Ulp.  tit. 
i.  sec.  2.  xxviii.  sec.  7.  Gai.  iii.  225.  At  a  later  period  the 
amount  seems  to  have  been  increased  from  1 00,000  asses  to 
100,000  sesterces.  The  sum  of  100,000  asses  was,  if  we  are 
to  trust  Livius  and  Dionysius,  the  amount  at  which  the 
citizens  belonging  to  the  first  class  were  assessed  in  the 
Census.  See  Instit.  Rom.  Law,  pp.  21,  22.  Nor  could  a 
woman  be  instituted  for  a  part  of  the  inheritance,  as  by  the 
non-entrance  of  the  other  heir  or  heirs,  she  might  by  the  jus 
accrescendi  become  entitled  to  the  entire  property.  Walter's 
Rechtsgeschichte,  p.  251. 

The  lex  Furia  was  the  first  enactment  on  the  subject,  and 
it  appears  to  have  been  passed  in  571,  a.u.c.  This  law 
proving  ineffectual,  it  was  repealed  by  the  lex  Voconia — a 
Plebiscitum,  proposed  by  Q.  Voconius  Saxa,  tribune  of  the 
plebs,  and  passed  in  the  year  585,  a.u.c.  (169  b.c.) — which 
enacted  that  no  person  should  take  by  way  of  legacy  or 
donatio  mortis  causa  more  than  the  heirs  unitedly :  or  in 
other  words,  that  the  amount  bequeathed  to  any  one  person 
should  not  exceed  the  balance  of  the  inheritance  accruing  to 
the  heir  or  heirs  as  a  body.  It  also  affected  the  competency 
of  women  to  inherit  ex  asse,  i.  e.,  to  take  the  whole  estate  of  a 
defunctus,  by  declaring  that  no  woman  should  be  instituted 
heir  to  a  person,  "  qui  centum  millia  aeris  census  est."  Gai. 
ii.  274.  See  also  Paulus  R.  S.  iv.  8.  sec.  22.  Neither 
Mr.  Long  nor  Mr.  Sandars  seems  to  be  quite  clear  in  the 
apprehension  of  this  law.  The  former  able  writer  says  that 
"  no  person  should  take  by  way  of  legacy,  etc.,  more  than 
the  heredes  (severally,  as  it  seems)"  Mr.  Sandars  quoting 
Gains  ii.  226,  says,  "  no  legatee  was  to  have  more  than  each 
heir  had."  Ins.  Jus.  p.  344.  This  certainly  does  not  express 
the  meaning  of  Gains.  Cicero  says,  "  qui  morte  testamentove 
tantuudem  capiat,  quantum  ojnnes  heredes;"  de  Leg.  ii. 
19.  See  Rudorff.  Jahrb.  fur  wissentschaftliche  Kritik. 
J  844.  Num.  58.     A.  Gell.  7.  13.     Thus  bv  the  increase  of 
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legatees,  whilst  each  one  might  not  have  more  than  any 
sole  heir,  this  part  might  be  so  small  as  not  to  make  it 
worth  while  for  the  heir  to  assume  the  responsibilities  and 
liabilities  of  the  inheritance.  Warnkoenig  says,  "  ex  qua  lege 
plane  quidem  aliquid  habere  hereditas  videbantur;  sed  tamen 
fere  vitium  simile  nascebatur  :  nam  in  raultas  legatariorum 
personas  distributo  patrimonio,  poterat  adeo  heredi  minimum 
relinquere  testator,  ut  non  expediret  heredi,  hujus  lucri  gra- 
tia totius  hereditatis  onere  sustinere."  Juris.  Rom.  Priv.  lib. 
ii.  pars.  ii.  tit.  vi.  p.  206.  Scheurl.  Instit.  sec.  208,  p.  385. 
Cicero  says,  "Quid?  ei  plus  legarit,  quam  ad  heredem 
heredesve  perveniat,  quod  per  legem  Voconiam  ei,  qui  census 
non  sit,  licet."  in  Verr.  ii.  1.  4-3.  Also,  if  there  were  several 
heirs,  one  legacy  might  amount  to  half  the  property 
of  the  testator,  but  could  never  exceed  it.  Again,  each  of 
the  several  legatees  could  not  individually  take  more  than 
the  heir  or  heirs,  or  as  Cicero  says,  in  the  passage  already 
cited,  than  the  omnes  heredes.  A  sum  given  to  a  legatee 
was,  as  the  same  writer  expresses  it,  "  pecunia  non  minor 
esse  facta,  quara  heredibus  omnibus  esset  relicta."  De  leg. 
cit.  It  is  clear  that  if  the  testator  limited  the  amount 
given  to  any  heir,  or  to  the  heirs  taken  conjointly,  to  the 
value  of  the  bequest  given  to  the  legatee  or  to  each  of  the 
legatees,  one  heir  could  not  acquire  more  than  half  the 
estate,  and  might  obviously  get  a  great  deal  less  in  two 
ways:  either  by  the  multiplication  of  the  heredes,  or  by  in- 
creasing the  number  of  the  legatees,  giving  to  each  of  the 
latter  a  portion  of  the  estate  equal  to  that  given  to  the  heir, 
or  the  heirs  taken  as  a  class,  the  latter  being  entitled  only  to 
a  single  portion.  Whether  there  was  but  one  heir  or  several 
heirs,  appears  to  have  made  no  difference  in  this  respect,  that 
it  sufficed  to  leave  them,  as  a  class,  a  portion  not  less  than 
that  taken  by  any  one  legatee.  The  Falcidian  law  seems  to 
have  recognised  the  same  principle,  for  it  made  no  difference 
"  sive  unus  heres  institutus  esset,  sive  ])lures,  apud  cum 
cosve  pars  quarta  rcnianerit."  Instit.  pr.  de  lege  Falcid. 
(2.  22). 


COM.  II.  SEC.  CCXXVII.  395 

Walter,  in  his  "Rechtsgescbiclitc,"  thinks  that  the  passage  in 
Gains  is  irreconeilcahle  with  what  Cicero  says,  and  that,  as 
the  law  was  antiquated  at  the  time  of  the  great  institutional 
writer,  he  must  have  misinterpreted  the  law.  Such  a  view 
however  seems  to  be  incredible,  and  with  the  above  explan- 
ation is  inadmissible.  See  Walter's  Rechtsgesch.  sec.  641. 
p.  292.  vol.  2. 

In  714  A.u.c,  and  in  the  reign  of  the  Emperor  Augustus, 
the  Falcidian  law  was  passed.  The  effect  of  this  enactment 
was  to  repeal  both  the  lex  Furia  and  the  lex  Voconia.  By 
the  lex  Falcidia,  which  was  a  plebiscitum  introduced  by  P. 
Falcidius,  a  tribune  of  the  plebs,  it  was  enacted  that  the  tes- 
tator should  not  devise  to  the  legatees  more  than  three- 
fourths  of  the  inheritance,  so  that  one  quarter  of  the  estate 
remained  to  the  heir  or  heirs.  This  law,  as  we  shall  see, 
was  subsequently  extended  by  means  of  the  senatus-con- 
sultum  Pegasianum  to  jideicomtnissa,  or  what  we  should 
now  term  "  testamentary  trusts."  The  lex  Falcidia  speaks  of 
the  inheritance  in  general  terms  ;  but  subsequently  it  was 
held  by  interpretation  that  the  "  quarta  Falcidia  "  as  it  is 
denominated,  should  be  subtracted  from  the  portion  of  every 
legatee.  It  was,  however,  at  first,  only  the  direct  heirs  who 
had  an  undoubted  right  to  detain  the  quarta ;  this  right 
was  afterwards  extended  to  the  heredes,  entitled  in  the  case 
of  intestacy.  11.  18.  77.  Dig.  ad  leg.  Fal.  (35.  2.)  Instit.  sec. 
1.  1.  t.  (2.  22). 

A  simple  instance  will  explain  how  the  quarta  given  by 
this  law  was  adjusted.  Suppose  that  the  testator  had  said 
"A  shall  be  my  lieir ;  A  shall  pay  X  4000;  X  shall 
pay  Z  400."  Suppose  the  whole  estate  to  be  worth  4000. 
Then  the  heir  paid  X,  not  4000,  for  he  Avas  entitled  to  his 
quarta,  but  3000  ;  and  X  paid  only  300  to  Z.  1.  32.  s.  4.  tit. 
cit.  (35.2.)     See  also  1.  1.  s.  19.  ad  S.  C.  Treb.  (36.  1.) 

The  limited  space  allotted  to  this  note  will  not  allow  of 
more  than  a  glance  at  a  most  ira})ortant  subject,  namely,  the 
mode  in  which  the  Falcidian  quarta  was  calculated.  The  fun- 
damental principle  was  the  following  : — The  moment  when 
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the  testator  died,  was  the  time  at  which  the  quarta  was  to  be 
calculated.  Whatever  increase  or  decrease  there  might 
have  been  in  the  value  of  the  estate  after  that  event  did  not 
affect  the  calculation  of  the  quarta  in  the  least  degree. 
This  was  the  basis  of  the  whole  doctrine.  For  example, 
the  estate  at  the  moment  of  the  testator's  death  is  valued  at 
4000.  A  is  "heres  ex  asse"  and  he  is  bound  to  pay  3000  to 
X  as  legatee.  Subsequently,  suppose  the  dwelling-house 
of  the  estate  worth  1000  to  be  burned  down.  The  heir 
is  still  bound  to  pay  3000  to  X  the  legatee,  although  he  as 
heir  may  get  nothing.  On  the  other  hand  A  is  "  heres  ex 
asse "  and  the  estate  is  worth  4000.  The  testator  has  said 
that  he  shall  pay  4000  to  the  legatee.  But  the  heir  has  a 
right  to  his  quarta,  and  hence  the  legatee  has  only 
a  claim  for  3000.  Again,  suppose  that  before  the  legatee  is 
paid  there  is  an  abundant  harvest,  and  that  the  estate 
which  was  only  worth  4000  at  the  moment  of  the  testator's 
death,  has  before  the  entrance  of  the  heir  become  worth 
6000.  The  heir  is  still  entitled  to  retain  his  quarta  and 
the  legatee  would  only  receive  3000.  The  heir  would  take 
1000  as  his  quarta  and  2000  as  the  increase  which  accrued 
after  the  moment  of  the  testator's  death. 


228.  In  libertatibus  quoque  dan-  228.  The  lex  Furia  Caninia,  as  wa 

dis  nimiam  liceutiam  compcscuit  lex  have  observed  in  our  first  commentary, 

Furia  Caninio,  sicut  in  primo  com-  has  restrained  the  too  great  license  in 

mentario  rettulimus.  respect  to  granting  enfranchisements. 


De  Inutiliteb  Relictis  Legatis.  Concerning  Legacies  Ineffec- 

tually Bequeathed. 
229.    Ante    Tteredis    institutionem  229.  A   legacy  placed  before  the 

inutiliter  legatur,  scilicet  quia  testa-  institution  of  the  heir  is  void; 
menta  vim  ex  institutione  heredis  because  testaments  dei-ive  their  effi- 
accipiunt,  et  ob  id  velut  caput  et  cacy  from  such  institution,  and  on  that 
fundamcntum  iutellegitur  totius  tes-  account  the  institution  of  the  heir  is 
taincnti  heredis  institutio.  (o)  understood  to  be  the  head  and  foun- 

dation of  the  whole  testament. 
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(o  In  tlie  rei'2,'n  of  Justinian  this  strictness  as  to  order 
was  abolished,  and  legacies  le^t  afterwards  were  held  to  be 
valid  if  they  were  inscribed  "  ante  heredis  institutionem." 
The  law  was  the  same  when  Ulpianus  wrote  as  in  the  time 
of  Gains.  lie  says,  "  Ante  heredis  institutionem  legari  non 
potest  quoniam  vis  et  potestas  testamenti  ab  heredis  insti- 
tutione  incepit."  Tit.  xxiv.  s.  15.  Instit.  s.  34.  de  leg- 
atis  (2.  20). 


230.  Pari  ration  e  nee  libertas  ante 
heredis  institutionem  dari  potest. 


230.  For  tlie  same  reason,  no  free- 
dom would  be  granted  before  the 
institution  of  the  heir. 


231.  Nostri  prteceptores  nee  tu- 
torem  eo  loco  dari  posse  existimant : 
sed  Labeo  et  Proculus  tutorem  posse 
dari,  quod  nihil  ex  hereditate  eroga- 
tur  tutoris  datione. 


231.  According  to  the  opinion  of 
the  doctors  of  our  school,  a  tutor 
cannot  be  appointed  in  that  part  of 
the  will;  but  Labeo  and  Proculus  think 
that  a  tutor  can  be  so  giv^en,  as  by 
the  appointment  of  a  tutor  nothing 
is  bequeathed  away  from  the  inheri- 
tance. 


232.  Post  mortem  quoque  heredis 
inutiliter  legatur ;  id  est  hoc  modo : 

CUM    HERES    MEUS     MORTUUS    ERIT,  DO 

LEGO,  aut  DATO.  Ita  antem  recte 
legatur:  cum  heres  morietur  :  quia 
non  post  mortem  heredis  relinquitur, 
sed  ultimo  vitas  ejus  tempore.  Eur- 
sum  ita  non  potest  legari :     peidie 

QUAM  HERES    MEUS  MORIEIUR.       Quod 

non  pretiosa  ratione  receptum  vide- 
tur.  (p) 


232.  Also  a  bequest  after  the  death 
of  the  heir  is  invalid,  that  is  to  say 
if  made  in  the  following  manner — 
"As  soon  as  my  heir  shall  be  dead, 
I  give,  I  bequeath,"  or  "ho  shall 
give"  {dato).  But  the  following  is 
a  valid  bequest,  "  when  the  heir  shall 
die ;  "  because  it  is  not  left  after  the 
decease  of  the  heir,  but  at  the  last 
moment  of  his  life.  Again  nothing 
can  be  bequeathed  thus,  "  the  day 
before  my  heir  shall  die."  But  this 
appears  to  be  received  from  no  valid 
reason. 


(A)  Legacies  deferred  until  after  the  death  of  the  heir, 
were  invalid,  since  it  was  only  the  hoir  that  could  discharge 
the  legacy.  Gai.  ii.  ss.  260.  271.  Again,  legacies,  delayed 
until  the  moment  of  the  death   of  the  heir  were  equally 
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void.  Theophilus  says  that  the  moment  of  death  could  only 
be  known  after  death,  hence  that  the  disposition  made  by 
the  testator  would  always  be  discharged  by  the  heir  of  the 
heir.  But  this  reason  would  not  have  weighed  with  Gaius, 
as  we  learn  from  his  remaiks  at  the  end  of  this  section. 
Justinian  subsequently  confirmed  the  views  contained  in  the 
text,  both  in  rega,rd  to  legacies  deferred  till  after  the  death, 
as  well  as  those  to  take  effect  at  the  moment  of  the  death,  of 
the  heir  or  the  legatee  ;  and  ordained  that  all  kinds  of  lega- 
cies should  be  regarded  as  though  they  had  been  delayed 
until  the  moment  of  death.  Theoph.  lib.  2.  tit.  20.  sec.  25. 
Ulp.  xxiv.   16.    XXV.  8.;  Inst.  sec.  35.  de  legatis  (2.  20). 


233.    Eadem    et    de    libertatibus 
dicta  intellegemus. 


233.  We  understand  the  same  re- 
marks to  apply  to  grants  of  freedom. 


234.  Tutor  vero  an  post  mortem 
heredis  dari  poBsit  quserentibus  eadem 
forsitan  poterit  esse  quasstio,  quae  do 
eo  agitatur  qu  iante  heredum  insti- 
tutionem  datur. 


234  But  to  those  who  enquire 
whether  a.  tutor  can  be  given,  "  after 
the  death  of  the  heir,"  we  reply  that 
this  question  is  probably  determin- 
able in  the  same  way  as  that  which 
has  been  discussed  concerning  a 
tutor  assigned  before  the  institution 
of  an  heir. 


De  Pcen^  Causa  Eelictis  Legatis. 

^'  235.  PoensD  quoque  nomine  inuti- 
liter  legatur.  Poanse  autem  nomine 
legari  videtur  quod  coercendi  heredis 
causa  relinquitur,  quo  magis  heres 
aliqnitZ  faciat  aut  non  faciat ;  velut 
quod  ita  legatur:    si    heees   meus 

FILIAM  SUAM  TiTIO  IN  MATEIMONIUM 
COLLOCAVERIT,     X    MILIA    SeIO   BATO; 

vel  ita  :  si  filiam  Titio  in  mateimo- 

NIUM     NON     COLLOCAVEEIS,     X     MILIA 

TiTio  DATO,  Sed  et  si  heres  verbi 
gratia  intra  bienuium  monumcntum 
sibi  non  fecerit,  x  Titio  dari  jusserit, 
poensB  nomine  legatum  est,  Et  de  ni- 
que  ex  ipsa  definitione  multas  similes 
species  jjropriaa  fingero  possumus.  (g) 


Conceening  Legacies  Bequeathed 
EY  VAT  OF  Penalty. 
235.  Also  a  bequest  by  way  of 
penalty  is  invalid.  Now  that  which 
is  left  for  the  sake  of  coercing 
the  heir,  appears  to  be  bequeathed  by 
the  way  of  penalty,  in  order  that  the 
heir  may  door  not  do  something ;  for 
example,  anything  bequeathed  as 
follows — "  If  my  heir  shall  have  given 
his  daughter  in  marriage  to  Titius, 
he  shall  give  ten  thousand  to  Seius." 
Moreover,  if  a  testator  directs  that  ten 
thousand  shall  be  given  to  Titius, 
if  his  heir  does  not  marry  hia  daugh- 
ter to  Titius,  also  if  for  example, 
he  order  the  sum  to  be  paid  to 
Titius   provided    the    heir    has    not 
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within  two  years  raised  a  monu- 
ment to  him,  such  a  legacy  is  called 
penal;  in  fine,  from  the  very  defi- 
nition of  this  kind  of  legacy,  we  may 
conjecture  many  illustrations  of  a 
similar  nature. 

{cj)  Legacies  were  said  to  be  "  poen?e  causa"  when  they 
were  imposed  by  the  testator  upon  the  heir  as  a  punishment. 
Thus  Ulpianus  says,  "  Poenae  causa  legari  non  potest. 
Poenae  autem  causa  legatur  quod  coercendi  heredis  (causa) 
relinquitur,  ut  faciat  quid  aut  non  faciat,  non  ut  ad  legata- 
rium  pertineat,  ut  puta  hoc  modo.  Si  filiam  tuam  in  matri- 
monium  Titio  conlocaveris,  decern  milia  Seio  dato."  Tit. 
xxiv.  17.  The  motive  which  led  to  the  prohibition  of  such 
legacies  was  this : — it  was  felt  that  the  final  disposition  that 
a  man  made  of  his  property  should  be  prompted  by  feelings 
of  benevolence,  and  not  from  anything  like  resentment  or 
vengeance.  Justinian  modified  the  law  upon  this  subject. 
He  ordained  that  all  such  legacies  should  be  considered  as 
purely  conditional.  Yet,  if  the  testator  had  commanded 
his  heir  to  do  a  thing  dishonest,  impossible,  or  con- 
trary to  law,  the  legacy  was  ineffectual,  since  the  heir  could 
not  be  compelled  to  transgress  the  laws,  nor  to  do  a  thing 
contra  honos  mores,  or  anything  impossible.  Nor  was  he  to 
be  punished  if  he  did  not  do  such  things  when  ordered. 
Instit.  s.  36  de  legatis  (2.  20).     Domenget,  pp.  260,  261. 

236.  Neo  libertas  quidom  poerite  236.  Even  freedom  cannot  be  given 
nomine  dari  potest;  quamvis  de  ea  penally,  although  this  point  has 
re  fuerit  qusesitum.                                      been  doubted. 

237.  De  tutors  vero  nihil  possumus  237.  But  there  can  be  no  question 
quserere,  quia  non  potest  datione  in  regard  to  a  tutor,  since  the  heir 
tutoris  heres  conpelli  quidquam  fa-  cannot  be  constrained  by  the  appoint- 
cere  aut  non  facere ;  ideoque  nee  ment  of  a  tutor,  either  to  do  or  not 
datur  pcenaa  nomine  tutor;  et  si  to  do  anything;  and  therefore  a  tutor 
datus  fuerit,  magiB  sub  condicione  jg  not  penally  appointed;  but  if  a 
quam  panes  nomine  datus  videbitur.  tutor  be   given  in  these  terms,   his 

appointment  will  be  regarded  as 
made  rather  under  condition  than 
penally. 
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238.  InccrtsB  personse  legatum  in- 
utiliter  rolinqnitur.  Incerta  autem 
videtur  persona  qnam  per  incertatn 
opinionem  anirao  suo  testator  subicit, 
velut  si  ita  legatum  sit:  qui  primus 

AD    FUNUS    MEUM    VENERIT,    EI    HERES 

MEUS  X  MiLiA.  DATo.  Idem  juris  est, 
si    generaliter     omnibus    legaverit; 

QUICUMQUE  AD  FUNUS  MEUM  VENERIT. 

In  eadem  causa  est  quod  ita  relin- 
quitur:    quicumque    filio    meg    in 

MATEIMONIUM  FILIAM  SUAM  CONLOCA- 
VERIT,  EI    HERES    MEUS  X  MILIA    DATO. 

IWnd  quoque  in  eadem  causa  est  quod 
ita  relinquitur:    QUI  post  testamen- 

TUMCONSULES  DESIGNATI  ERUNT,seque 

incertis  personis  legari  videtur.  Et 
deniqne  alise  multse  hujusmodi  spe- 
cies sunt.  Sub  certa  vero  demon- 
Btratione  incertse  personae  recte  lega- 
tnr,  velut:    ex  cognatis  meis   qui 

NUNC  sunt  qui  primus  AD  FUNUS 
MEUM  VENERIT  EI  X  MILIA  HERES 
MEUS  DATO.    (r) 


238.  A  bequest  made  to  an  uncer- 
tain person  is  invalid.  Now  a  person 
is  regarded  as  uncertain,  of  whom 
the  testator  had  in  his  mind  no  defi- 
nite notion;  for  example,  if  the 
bequest  is  made  thus :  "  My  heir 
shall  give  ten  thousand  sesterces  to 
the  person  who  shall  come  first  to 
my  funeral."  The  law  is  the  same 
when  a  bequest  is  made  to  every  one 
generally,  "  Whoever  shall  come  to 
my  funeral ; "  in  the  same  category  we 
place  such  a  bequest  as  iollows :  "  My 
heir  shall  give  ten  thousand  sesterces 
to  the  person  who  shall  have  married 
his  daughter  to  my  son."  That  legacy 
also  must  be  included  under  the  same 
head  which  is  left  thus:  "Let  him 
give  it  to  those  who  shall  be  Consuls 
elect  after  the  making  of  my  testa- 
tament."  In  all  these  cases  the 
legacy  is  equally  regarded  as  being 
made  to  uncertain  persons.  There 
are  also  many  other  instances  of  this 
nature.  But  a  legacy  to  an  uncertain 
person  is  valid  when  accompanied 
by  a  definite  description,  as  in  this 
case;  "My  heir  shall  give  ten 
thousand  to  that  one  of  my  cognates 
now  living,  who  shall  be  first  at  my 
funeral." 


(r)  The  views  presented  by  Gaius  were  also  held  by 
Ulpianus.  The  latter  jurist  says,  "Incertae  personae  legari 
non  potest ;  veluti  quicumque  filio  meo  filiam  suam  in  ma- 
trimonium  conloeaverit,  et  heres  mens  centum  milia  dato. 
Sub  certa  tamen  demonstratione  incertrs  personae  legari  po- 
test velut — Ex  cognatis  meis  qui  nunc  sunt  qui  primus  ad 
funus  raeum  venerit,  ei  heres  mens  illud  dato."  Tit. 
xxiv.  sec.  18.  Under  the  emperor  Justinian  legacies  to 
uncertain  persons  were  made  legal.  Ins.  sec.  95,  de  legatis. 
(2.  20). 
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239.  Libcrfcas  quoque  non  videtur 
incertaB  personsa  dari  posse,  quia  lex 
Furia  Caninia  jubet  nominatim  servos 
liberari. 


239.  Also  freedom  cannot  be  given  "hi 
to  an  uncertain  person,  because  the 
lex  Furia  Caninia,  ordains  that  slaves 
shall  bo  manumitted  by  name. 


240. 
debet. 


Tutor    quoque    certua    dari 


240.  Also  the  person  appointed  as 
tutor  ought  to  be  clearly  defined. 


241.  Postumo  quoque  alieno  inuti- 
liter  legatur.  Eat  autem  alieuus 
postumus,  qui  natus  inter  sues  here- 
des  testatori  futurus  non  est.  Ideoque 
ex  emancipate  tjitoquefilio  conccptus 
nepos  extraneus  est  postumus  aco ; 
item  qui  in  utero  est  ejus  qua)  connubio 
non  interveniente  ducta  est  uxor  ex- 
traneus postumus  patri  contingit. 


241.  A  legacy  made  to  an  alien 
postumus  is  also  invalid.  Now,  an 
alien  postumus  is  one  who  at  the 
time  of  his  birth  will  not  be  included 
among  the  sui  hcredes  of  the  testator. 
Therefore  a  grandson  begotten  by 
an  emancipated  son  is  a  postumus 
stranger  to  the  grandfather ;  also  an 
unborn  child  of  a  married  woman  with 
whom  the  connubium  does  not  exist, 
is  a  postumus  stranger  to  the  father. 


Just.  ii.  20.  26. 


242.  Ac  ne  heres  quidem  potest 
institui  postumus  alienus :  est  enim 
incerta  persona,  (s) 


242.  An  alien  postumus  cannot  be 
instituted  heir  ;  for  he  is  reckoned 
with  those  persons  who  are  nncer- 
tain. 


(s)  A  posthumous  stranger  at  the  time  of  Gaius  could  not 
be  instituted  heir,  as  he  was  an  undefined  person  (incerta 
persona).  In  the  later  law  under  Justinian  a  posthumous 
strantrer  mioht  be  instituted  heir.  This  was  in  accordance 
with  the  praetorian  law.  Still  a  posthumous  stranger,  born 
of  a  woman  who  could  not  become  the  wife  of  the  testator, 
could  not  be  instituted  as  his  heir,  Instit.  ss.  27,  28.  de 
legatis  (2.  20j.  Domenget  p.  264.  Instit.  pr,  de  bon.  pos. 
(3.  9.) 


243.  Cetera  vero  quae  supra  dixi- 
mus  ad  legata  proprie  pertinent ; 
quamquam  non  inmerito  quibusdam 
placeat  pcEuae  nomine  heredem  insti- 
tui non  posse  :  nihil  enim  iutererit, 
utrum  legatum  dare  jubeatur  heres. 


243.  But  other  things  which  we 
have  said  above,  apply  strictly  to 
legacies;  although  some  think,  not 
without  reason,  that  no  heir  can  be  in- 
stituted penally ;  for  it  will  make  no 
difference    at   all  whether  the  heir 
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si  fecerit  aliquid  aut  non  fccerit,  an 
coheres  ei  atljiciatur  quia  tam  colac- 
redis  adjcctione  quam  legati  datione 
conpellitur,  ut  aliquid  contra  propo- 
situm  suum  faciat. 


be  commanded  to  give  a  legacy  on  con  - 
dition  that  something  be  done,  or  not 
done  J  or  a  co-heir  bejoined  with  him  : 
because  he  is  as  much  compelled  to  do 
something  against  his  intention  by 
the  addition  of  a  co-heir  as  by  the 
giving  of  a  legacy. 


244.  An  ei  qui  in  potestate  sit  ejus 
quem  heredem  instituimus  recte  le- 
^^  gemus,  quseritur.     Servius  recte  le- 

j  y^  g^ri  probat,  sed  evanescere  legatum, 
si  quo  tempore  dicslegatorum  cedere 
solet,  adhuo  in  potestate  sit ;  ideoque 
sive  pure  legatum  siD  et  vivo  testatore 
in  potestate  herodis  esse  desierit,  sive 
sub  condiciono  et  ante  condicionem 
id  accident,  deberi  legatum.  Sabinus 
et  Cassius  sub  condicione  recte  legari, 
pure  non  recte,  putant :  licet  enim 
vivo  testatore  possit  desinere  in  po- 
testate heredis  esse,  ideo  tamen 
inutile  legatum  intellegi  oportere, 
quia  quod  nullas  vires  habiturum 
foret,  si  statim  post  testamentum 
factum  decessisset  testator,  hoc  ideo 
valere  quia  vitam  longius  traxerit, 
absurdara  cssei.  Diversso  scholse 
auctores  nee  eub  condicione  recte 
legari  pwfani,  quia  quos  in  potestate 
habemns,  eis  non  magis  sub  condici- 
one quam  pure  debere  possumus.  (t) 


Just,  ii.  20.  32. 


244.  It  is  a  question  whether  we 
can  bequeath  legally,  to  one  who  is 
under  the  potestas  of  the  heir  whom 
we  have  instituted.     Servius  thinks 
that  the  legacy  is  valid,  but  that  it 
will  lose  its  validity,  if  the  legatee,  at 
the  time  when    the    legacy  usually 
vests,   remains   still    under   the  po- 
testas;   therefore  if  the  legacy    be 
without  condition,  and  the  legatee 
cease  to  be  under  the  potestas  of  the 
heir  during  the  life  of  the  testator, 
or  if  the  legacy  be  conditional,  and  if 
before   the    accomplishment   of    the 
condition  that  event  shall  have  hap- 
pened,  then  the  legacy  becomes  due. 
Sabinius  and  Cassius  think  that  the 
conditional  legacy  is  valid,  and  that 
an    unconditional    one   is   not;    for 
although  the  legatee  shall  cease  to 
be  under  the  potestas   of  the   heir 
during  the  life  of  the  testator,   yet 
still  the  legacy  ought  to  be  considered 
invalid,  because  it  would  be  absui-d 
that  what  would  have  had  no  force,  if 
the  testator  had  died  immediately  af- 
ter making  his  testament,  should  be- 
come valid  because  he  has  survived 
for  a  longer  period.  The  doctors  of  the 
opposite   school   think    that  even   a 
conditional  legacy  is  invalid ;    since 
those    whom    we    have    under    our 
'potestas    we    can    no     more     place 
under   an    obligation   conditionally, 
than  we  can  unconditionally. 


(t)  A  lej^ac}  might  be  given  purely  and  simply  ;  as  "  I  give 
and  l)Of|ncath  to  Soiiis,  my  slave  Stielms;"  or  a  legacy  might 
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be  given  under  a  condition :  as  for  example,  "  I  give  and 
bequeath  to  Seius,  Stichus,  if  he  shall  ascend  the  Capitol." 
Again,  a  bequest  might  be  made  from  a  certain  point  of  time, 
as  "  I  give  and  bequeath  to  Seius,  my  slave  Stichus,  to  take 
him  three  years  after  my  death,"  When  the  future  event 
was  impossible  or  illegal,  the  condition  was  considered  as 
not  existing.     Instit.  sec.  10.de  hered.    (16.  10). 

A  legacy  was  not  considered  as  given  from  a  term,  unless 
the  term  was  fixed  and  certain  :  thus,  "  I  give  and  bequeath 
to  Seius,  my  house,  to  hold  after  the  siege  of  Carthage," 
was  a  conditional  legacy,  which  could  only  take  effect  if  the 
legatee  were  living  at  the  time  of  the  happening  of  the  'event 
11.  1.  sec.  2.  79.  sec.  1.  Dig.  de  condit.  et  demonst.  (35.  1.) 
In  the  case  of  a  legacy,  pure  and  simple,  the  right  of  the 
lejratee  commenced  from  the  moment  of  the  death  of  the 
testator.  1.  1.  Dig.  quando  dies  legat.  cedat.  (36.  2).  In 
regard  to  the  acquisition  and  payment  of  legacies,  the 
Romans  used  two  expressions ;  they  said  "  dies  legati  cedit" 
when  they  wished  to  denote  the  arrival  of  the  period  for  the 
acquisition  :  they  used  the  phrase  "  dies  legati  venit"  when 
they  wished  to  express  that  the  time  of  payment  had  arrived. 
Pending  the  condition,  neither  the  one  nor  the  other  event 
could  happen ;  hence  the  maxim,  "  Pendente  conditione  dies 
legati  nee  cedere  nee  venire  potest." 

Again,  with  respect  to  a  legacy  for  a  terra,  the  right  of 
the  legatee  vested  {dies  cedehat)  and  was  transmissable  from 
the  day  of  the  decease  of  the  testator.  11.  5.  pr.  21.  Dig.  tit. 
cit.  (36.  2).  The  rights  of  the  legatee,  however,  could  only 
be  acquired  by  a  person  who  was  qualified  at  that  moment. 
By  the  lex  Papia  Poppaea,  the  vesting  of  legacies  was 
delayed,  when  they  were  pure  and  simple,  until  the  opening 
of  the  testament.  Ulp.  tit.  xxiv.  30.  Justinian,  however, 
restored  the  former  rule.  1.  1.  sec.  1.  Cod.  de  caduc.  tol. 
(6,51). 

With  respect  to  conditional  legacies,  the  right  of  the 
legatee  did  not  vest  {dies  non  cedehat)  until  the  moment  of  the 
happening  of  the  condition  ;  hence  the  legatee  ought  to  be 
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legally  qualified  to  inherit  at  that  moment.  The  right  to  the 
enjoyment  of  the  legacy  (dies  vcnit)  happened  as  follow? : 
for  legacies  pure  and  simple,  only  after  the  entrance  of  the 
heir ;  for  legacies  from  a  term^  upon  the  arrival  of  the  term  ; 
and  for  conditional  legacies,  upon  the  accomplishment  of  the 
condition.  Modestinus  says,  "  Omnia,  quae  testamentis  sine 
die  vel  conditione  adscribuntur,  ex  die  aditae  hereditatis 
prsestentur."     1.  32.  pr.  Dig.  de  leg.  et  fid.  (2.  31). 

What  was  denominated  the  rule  of  Cato  exerted  a  most 
important  influence  upon  inheritances  and  legacies.  The 
words  of  the  rule  are  as  follows :  "  Quod  ab  initio  vitiosum 
est,  tractu  temporis  convalescere  nequit."  In  other  words, 
that  testament  which  would  have  been  invalid,  if  the  testator 
had  died  immediately  after  he  had  made  it,  remained  in- 
valid, even  though  the  ground  of  its  invalidity  were  removed 
at  a  later  period,  occurring  during  the  life  time  of  the  testa- 
tor. This  rule,  however,  was  not  applicable  to  conditional 
legacies,  nor  to  those  legacies  which  vested  at  the 
moment  of  the  entrance  of  the  heir  upon  the  inheritance. 
11.  3.  5.  Dig.  de  reg.  Caton.  (34.  7).  Domenget  pp.  365. 
369.  Moehler's  Pandec.  pp.  226.  230. 

245.  Ex  diverso  constat  ab  eo  qui  245.  On   the  contrary,  it  is  plain 
^   fy^          in  potestate  tua  est,  herede  institute,       that  a  legacy  can  be  legally  made  to 

y^.v>4  recte  tibi  legari :  sed  si  tu  per  eum  you  by  any  one  under  your  pof esf as, 
heres  extiteris,  evanescere  legatum,  if  he  be  instituted  your  heir  :  but  if 
quia  ipse  tibi  legatum  debere  non  you  have  become  heir  through  him, 
possis;  si  vero  filius  emancipatus  aut  the  legacy  lapses,  because  you  cannot 
servus  manumissus  erit  vol  in  aliura  owe  a  legacy  to  yourself;  but  if  on 
translatus,  efc  ipse  heres  extiterit  aut  the  other  hand,  your  son  should  be 
alium  feccrit,  deberi  legatum.  emancipated,    or    your  slave  manu- 

mitted,  or  pass  into  the  property  of 
another,  and  he  himself  become 
heir,  or  has  made  another  person 
heir,  then  the  legacy  is  due. 

246.  Hinc    transeamus    ad    fidei-  246.  Now  let  us  pass  iojideicom- 
commissa.                                                       missa. 

^i      t,/lJ'        247.    Et    prius    de    hcrcditatibns  247.  And  first  as  to  inheritances, 

videamus. 

Just.  ii.  23.  pr. 
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248.  Inprimis  igitur  sciendum  est  248.  In  the  first  place  therefore  it  is 
opus  esse,  ut  aliquis  heres  recto  jure  necessary  to  know  that  some  one 
instituatur,  ejusque  fideicommittatur,  should  be  instituted  heir  in  strict 
ut  earn  hereditatem  alii  restituat :  law,  and  the  trust  reposed  in  him,  so 
alioquin  inutile  est  testamentum  in  that  he  may  render  up  the  inheritance 
quo  nemo  recto  jura  heres  insti-  to  a  third  person;  otherwise  a  tes- 
tuitur.   (it)  tament  is  invalid,  in  which  no  one  is 

instituted  heir  in  due  form  of  law. 

Jusi.  ii.  23.  2. 

(u)  Gaius,  in  the  text,  refers  to  the  institution  of  the  heir, 
without  which  the  testament  was  invalid,  and  consequently 
the  fideicommissum  would  be  inetFectual.  But  it  was  also 
permitted  to  any  person  who  wished  to  dispose  "  per  fidei- 
commissum,"  without  making-  a  will,  to  charge  his  intestate 
heirs  to  surrender  the  inheritance  to  a  third  person ;  which 
might  be  done  by  means  of  a  codicil.  Gai.  ii.  270.  Doni- 
menget  in  loco. 

249.  Verba  autem  utilia  fideicom-  249.  But  these  are  the  operative 
missorum  hooc  recte  maxime  in  usu  words  of  a  fideicommissa  as  they 
esse  videntur :  (v)  peto,  rogo,  volo,  appear  to  be  employed  validly,  and 
FiDEieoMMiTTO:  quas  proiude  firma  most  usually,  "I  ask,"  "I  pray," 
singula  sunt,  atque  si  omnia  in  unum  "I  wish,"  "I  commit  to  you  in  trust," 
congesta  sint.  and   each  word  is  as  binding  when 

used  singly  as  when  all  are  combined 
in  one  bequest. 

(z?)  The  term  jideicommittere,  when  analysed,  exhibits 
the  fundamental  idea  contained  in  the  kind  of  bequest  de- 
nominated fideicommissum.  This  word  denotes  to  commit 
to  the  faith  of  any  one  (fidei  alicujus  coramittere).  The 
Roman  about  to  depart  this  life  oftentimes  entrusted  to  the 
fidelity  of  the  heir  or  of  the  legatee,  the  fulfilment  after 
death  of  his  last  wish.  This  duty  was  imposed  upon  reliable 
persons  by  words  of  solemn  entreaty.  Hence  the  definition 
"  Fideicommissum  est,  quod  non  civilibus  verbis  sed  preca- 
^ir<?  relinquitur,  nee  ex  rigore  juris  civilis  proficiscitur,  sed 
ex  voluntate  relinquentis."  Again  :  "  Ideo  fideicommissa 
appellata  sunt,  quia  nullo  vinculo  juris,  sed  tantum  pudore 
eorum,  qui  rogabantur,  continebantur."     There  were  some 
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words  which  were  held,  without  doubt,  to  imply,  or  rather 
to  impose  a  testamentary  trust  of  this  nature.  For  example  : 
"Verba  fideicommissorum  Iubc   maxime   in  m5m  habentur, 
peto,  rogo,   volo,  ?nando,  fidei    tuce   committo."       Ulpianus 
says,  "  Etiam  hoc  modo :  cupio  des,  opto  des,  credo  te  da- 
turuni  fideicommissum  est."     Neratius  says,  "  Et  eo  modo 
relictum  ;  exigo,  desidero,  uti  des,  fideicommissum  valet  sed 
et  ita ;  volo  hereditatem  meam  Titii  esse  ;  scio  hereditatem 
nieam  restituturum  te  Titio,"     Not  that  these  were  the  only 
words,  but  they  are  adduced  as  examples  maxime  in  usu. 
Ulp.  Frag.  tit.  xxv.  s.  1.     Instit.  s.  1.  de  fideicom.  hered. 
rel.  (2.  23).     Instit.  s.  3.  de  sing.  reb.  per  fideicom.  (2.  24). 
1.   12.  s.  1.  Dig.  de  injusto  rup,  etc.  (28.  3).  11.  115,  118. 
Dig.  de  leg.  et  fid.  1.  (30).     The  cardinal  passages  in  rela- 
tion to  fideicommissa  are  to  be  found  in  Gaius  ii.  268  et 
seq.,  and  in  the  Fragmenta  of  Ulpianus,    tit.  xxv.     The 
student  should  carefully  note  the  following  points.     Fidei- 
commissa differed  from  legacies,  inasmuch  as  by  their  means  a 
much  freer  disposition  of  property  might  be  made,  and  one 
requiring  no  civil  forms.     There  is  no  doubt  but  that  during 
the  period  of  the  Republic,  fideicommissa  though  unknown 
to  the  law,  were  often  employed  in  actual  life.     The  testator 
would  express  his  wish,  leaving  it  to  the  honour  and  to  the 
piety  of  his  heir  faithfully  to  observe  his  dying  request.   At 
this  time  fideicommissum  was  not    a  legal  institution,  nor 
could  the  heir  be  compelled  to  carry  into  effect  the  wishes  of 
the  deceased  ;  but  as  a  custom  such  charges  often  existed  in 
the  life  of  the  people.     In  the   time  of  Augustus,  fideicom- 
missa were    made   compulsory.     The  emperor,  it  appears, 
had  been  appointed  heir  to   Lucius  Lentulus,  and  complied 
with  the  wish  of  the  testator,  who  had  imposed  fideicom- 
missa upon  his  estate.     Inst.  pr.  de  codicil.  (2.  25).  Cic.  de 
fin.  ii.  18.   From  this  time  fideicommissa  became  compulsory 
upon    the    heir    as    much    so    as    legacies,    the  only    dif- 
ference being  that  the  strictness  which  the  law  required  in 
the  case  of  legacies  was  not  necessary  for  bequests  of  this 
nature. 
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1.  Fideiconimissa  could  be  imposed  upon  the  inheritance 
without  the  existence  of  any  testament,  and  even  in  an  in- 
testate codicil.  See  note  to  section  289  of  this  book.  A 
legacy,  as  we  have  already  seen,  could  only  be  left  by  testa- 
ment or  in  a  confirmed  codicil ;  and  before  the  time  of 
Theodosius  a  codicil  required  no  form.  No  witnesses  were 
required  to  its  validity,  but  simply  the  authentic  will  of  the 
deceased.  The  strictly  formal  words  of  the  legacy,  which 
gave  rise  to  such  fine  distinctions,  were  dispensed  with  en- 
tirely, and  such  words  as  we  hav^e  already  indicated,  or  any 
others,  sufficed,  provided  that  they  were  intelligible,  to 
impose  a  compulsory  burden  upon  the  heirs  or  the  legatees. 
The  formal  words  in  which  a  legacy  was  left  must  be  in  the 
Roman  tongue  ;  but  fideicommissa  might  be  in  any  lan- 
guage provided  it  clearly  expressed  the  intention  of  the 
party  ;  and  we  find  the  Greek  tongue  employed  in  the  Pan- 
dects for  the  creation  of  fideicommissa. 

2.  In  the  case  of  legacies  it  will  be  remembered  that  only 
the  direct  heir  could  be  burdened.  Fideicommissa  could 
be  imposed  upon  any  person,  heir  or  legatee,  upon  whom 
the  testator  had  bestowed  his  favours.  Thus  a  legatee  might 
be  burdened  with  a  fideicommissum,  as  well  as  the  heir  who 
succeeded  to  the  property  in  the  case  of  intestacy.  Again, 
as  to  the  qualifications  required  by  those  who  might  be 
benefitted  by  fideicommissa,  the  greatest  latitude  was 
allowed  to  prevail.  A  legacy  could  only  be  left  to  a 
person  who  had  the  testamenti  f actio  passiva,  and  the  legatee 
was  also  required  to  be  capax.  This  rule  did  not  apply  to 
fideicommissa  ;  for  if  a  person  had  not  the  testamenti  factio 
and  if  he  were  incapax,  it  did  not  incapacitate  him  from 
taking  per  fideicommissum.  The  law  underwent  a  modifi- 
cation in  the  time  of  the  Emperor  Hadrian,  which  had  the 
eflfect  of  bringing  legacies  and  fideicommissa  into  much 
nearer  accord.  Until  the  reign  of  Hadrian  a  peregrinus 
was  entitled  to  take  by  virtue  of  a  fideicommissum  ;  but  by 
the  change  introduced  at  that  time  he  could  hencefortii 
neither  take  a  fideicommissum  nor  could  he  receive  a  legacy. 
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In  the  later  law,  before  a  peregrinus  could  take,  the  pro- 
perty would  escheat  to  the  fiscus.  Again,  a  person  who  was 
termed  incerta  could  not  receive  a  legacy;  hence  a  postnmus 
alienus,  for  example  the  son  of  an  emancipated  child,  was  ex- 
cluded. But  such  a  person  was  not  debarred  until  the  time 
of  Hadrian  from  receiving  a  fideicommissum.  Nor  did  the 
incapacity,  to  which  reference  has  been  so  frequently  made, 
under  which  celibates  and  childless  persons  were  placed 
by  the  lex  Julia  et  Papia  Poppaea,  apply  when  anything  was 
left  to  such  persons  by  fideicommissa.  A  coelebs  could  not 
take  a  legacy,  and  an  orhus  could  only  take  one-half  of  the 
property  bequeathed ;  but  they  could  both  accept  per  fidei- 
commissum.  The  senatus-consultum  Pegasianum,  passed  in 
the  reign  of  Vespasian,  named  after  the  Consules  Suffecti, 
Pegasus,  and  Pusio,  enabled  the  fiduciarius  to  receive  one- 
fourth  of  the  hereditas,  and  the  same  power  was  permitted  to 
him  in  the  case  of  single  things.  This  senatus-consultum 
extended  to  fideicommissa  the  principles  applicable  to  lega- 
cies, so  far  as  regarded  capacity  to  take.  It  is  worthy  of 
observation  that  fideicommissa  passed  from  the  mild  and 
the  free  principles  of  the  "jus  gentium"  to  what 
may  be  denominated  the  exactness  and  the  strictness  of 
the  "  jus  civile."  Neither  the  rules  of  the  lex  Junia 
Norbana  in  relation  to  the  incapacity  of  the  Latini  Juniani 
nor  the  limitation  of  the  lex  Voconia  in  regard  to  women 
taking  the  inheritance,  nor  the  doctrine  applicable  to  le- 
gacies, were  ever  extended  to  fideicommissa. 

3.  As  to  the  objects  that  might  be  devised,  there  was  no 
limitation  whatever.  All  kinds  of  property  might  be  thus  dis- 
posed of.  All  that  could  be  left  to  an  heir  or  to  a  third 
person  could  be  given  as  fideicommissa.  All  the  freedom  and 
expansion  that  belonged  to  a  legacy  per  damnationem,  apper- 
tained to  bequests  of  this  nature. 

4.  In  regard  to  the  legal  eff'ect  of  property  left  in  this  way^ 
the  Roman  jurists  did  not  consider  that  there  was  any  trans- 
fer of  the  dominium  and  of  course  there  could  be  no  Vindicatio. 
There  was,  however,  held  to  be  an  obligatory  relationship, 
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not  indeed  a  civil  one,  but  a  natural  one  between  the  person 
who  received  the  property  in  trust,  who  was  called  the  "  fi- 
duciarius,"  and  the  person  for  whom  he  received  it,  who  was 
called  the  "  fideicommissarius."  There  was  a  "  cog^nitio  ex- 
traordinaria"  created  after  the  time  of  Augustus  for  cases  of 
fideicommissa,  and  in  the  time  of  Claudius,  "  pr.netores 
fideicommissarii"  were  also  appointed.  At  Rome,  until  the 
appointment  of  these  praetors,  the  consuls  seem  to  have  had 
the  sole  jurisdiction  in  such  cases.  In  the  Provinces,  the 
jurisdiction  was  with  the  prgesides  provincije.  There  was  no 
true  actio  for  the  recovery  of  a  fideicommissum,  neither  a 
condictio  certa  nor  incerta,  as  in  the  "  legata  per  damnatio- 
nem"  or  "  sinendi  modo,"  but  only  what  was  denominated 
a  "persecutio."  If  the  fideicommissum  was  large,  the 
matter  was  adjudicated  before  the  consules  ;  if  it  were  small, 
before  the  praetores  fideicommissarii.  Quintilian  tells  us 
it  was  the  amount  that  regulated  whether  the  case  fell  under 
the  jurisdiction  of  the  consuls  or  of  the  prsetors.  Nor  was 
there  any  jus  accrescendi  in  the  case  of  fideicommissa.  If 
several  personshad  property  left  them  in  common,  they  shared 
it  in  the  manner  directed  by  the  donor;  and  if  any  one 
of  the  parties  were  unable  to  take  his  share,  the  other  had  no 
claim  to  it  whatever.  Thus,  suppose  a  man  said,  "  I  wish 
Titius  and  Gaius  to  have  my  estate."  Titius  took  one-half 
and  Gaius  took  the  other.  But  if  Gaius  died,  Titius  had  no 
claim  upon  the  other  man's  share.  Justinian  blended  the 
laws  by  which  legacies  and  fideicommissa  were  regulated, 
making  an  entirely  new  institution  by  retaining  the  best  fea- 
tures of  both  systems.  The  freedom  of  tlie  fideicommissum 
was  retained  and  combined  with  the  exactness  of  the  law  by 
which  legacies  were  regulated.  See  Gai.  ii.  sees,  274,  275, 
278,  282,  285,  286.  Ulp.  Frag.  tit.  25.  sec.  12.  Quint. 
Instit.  Orat.  iii.  8.  1.  2.  sec.  32,  Dig.  de  orig.  jur.  (1.  2.). 
1.  2,  Cod.  com.  de  leg.  et  fideicommis.  (6.43.) 

250.    Cum     igitur     scripserimus  :  250.    When    therefore    we     have 

LUCIUS  TITIUS  UEKES  ESTo,  possumus       'Written,  "Lot  Titius  be  my  heir,"  we 


410 


COM.  II.  SEC.  CCLI. 


adicere :  bogo  te,  luci  titi,  pkto- 

QUE  A  TE,  UT  CUM  PRIMUM  P0S8IS 
HEREDITATEM  MEAM  ADIEE,  GAIO 
SEIO     REDDAS     RESTITUAS.       PoSSUmUS 

autem  et  de  parte  restifcuenda  ro- 
gare :  et  liberura  est  vel  sub  condi- 
cione  vel  pure  relinquere  fideicom- 
missa,  vel  ex  die  certa.  (w) 


ought  to  add,  "  I  pray  you,  Lucius 
Titius,  and  I  ask  you  to  render  up 
and  to  restore  my  inheritance  to 
Gaius  Scius,  so  soon  as  possible." 
We  are  able  also  to  ask  for  the  resti- 
tution  of  a  part;  and  anyone  is  free 
to  bequeath  a  fideicommissum  con- 
ditionally  or  unconditionally,  or 
from  a  certain  day. 


Just.  ii.  23.  2. 

(w)  Fideicommissa  resembled  legacies  in  this  respect; 
that  they  might  be  made  pure  and  simple,  conditional  or 
for  a  term ;  and  that  in  such  a  manner  that  the  heir  might 
be  bound  to  restore  the  inheritance  as  soon  as  he  had 
entered  upon  it,  or  upon  the  happening  of  an  uncertain 
event;  in  which  case  the  fideicommissarius  received  only 
the  gift  if  he  were  living  at  the  moment  of  the  accomplish- 
ment of  the  condition.  Domenget  in  loco.  Instit.  s.  3.  de 
sing.  reb.  per  fid.  rel.  (2.  24). 

251.  Kestituta  autem  hereditate  is 
qui  restituit  nihilominus  heres  per- 
manet ;  is  vero  qui  recipit  heredita- 
tem,  aliquando  heredis  loco  est,  ali- 
quando  legatai'ii. 


251.  StUl  after  the  restitution  of 
the  inheritance,  he  ^Yho  has  been 
instituted  nevertheless  remains  heir : 
but  the  party  who  receives  the  in- 
heritance  is  sometimes  in  the  place 
of  an  heir,  sometimes  in  that  of  a 
legatee. 


Just,  ii.  23.  3. 


252.  OUm  autem  nee  heredis  loco 
erat  nee  legatarii,  sed  potius  empto- 
rie.  Tunc  cnim  in  msu  erat  ei  cni 
restituebatur  hereditas  nummo  uno 
earn  hereditatem  diois  causa  venire ; 
et  qua)  stipulationes  inter  venditorem 
hereditatis  et  emptorem  interponi 
Solent,  ecedem  interponehantur  inter 
heredem  et  eum  cui  restituebatur 
hereditas,  id  est  hoc  modo :  heres 
quidcm  stipulabatur  ab  eo  cui  resti- 
tuebatur hereditas,  ut  quicquid  here- 
ditario  uoiiiiue  condcnmatus  fuisset, 
(jive  quid  aliaa  bona  fide  dodissei,  co 


252.  Formerly  he  was  neither  in 
the  place  of  the  heir,  nor  in  that  of  a 
legatee,  but  rather  in  that  of  a  pur- 
chaser :  for  the  custom  then  was 
that  he  to  whom  the  inheritance 
was  restored,  bought  it  for  tho 
sake  of  form  at  a  nominal  sum ;  and 
the  customary  stipulations  between 
the  seller  and  the  purchaser  of  an 
inheritance,  were  observed  between 
the  heir  and  the  person  to  whom  the 
inheritance  was  restored,  that  is  to 
say  in  this  manner  ;  the  heir  indeed 
received  stipulations  from  the  person 
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nomine  indcmniB  esaet,  efc  omnino  si 
quia  cum  eo  hercditario  nomiuo 
ageret,  ut  recte  defenderetur :  ille 
vero  qui  recipiebafc  hcreditatem  in- 
vicem  stipulabatur,  ufc  si  qui(^  ex  he- 
reditate  ad  heredem  pervenisset,  id 
Bibi  restitueretur ;  ufc  efciam  pateretur 
eum  hereditariaa  actioues  procura- 
torio  aufc  cognifcoriouomine  oxequi. 


to  wliom  the  inheritance  was  restored, 
that  ho  should  be  personally  indem- 
nified as  to  all  that  he  might  be  con. 
demned  to  pay  as  heir,  or  as  to  what- 
ever he  had  given  bona  fide,  and  that 
he  should  be  fully  and  entirely  de- 
fended if  any  one  should  sue  him  on 
behalf  of  the  inheritance ;  but  on  the 
other  hand,  he  who  received  the  in- 
heritance obtained  in  his  turn  a  stipu- 
lation, that  if  anything  should  here- 
after accrue  to  the  heirs  from  the 
inheritance,  it  should  be  given  up  to 
him  that  ho  should  be  allowed  to 
prosecute  actions  affecting  the  in- 
heritance, either  as  by  a  procurator 
or  a  cognitor. 

253.  But  in  subsequent  times  under 
the  consulship  of  Trebellius  Maximus 
and  Annaeus  Seneca,  a  senatus-con- 
sultum  was  made,  by  which  it  was 
provided  that  if  an  inheritance  had 
been  given  up  to  anyone  on  account 
of  a  fideicommissa,  the  civil  actions 
granted  both  to  and  against  the  heir, 
might  be  brought  against  him  to 
whom  the  inheritance  had  been  sur- 
rendered by  a,  fideicommissum.  After 
this  senatus-consultum,  those  stipula- 
tions (of  which  we  have  spoken)  fell 
into  disuse.  For  the  Prsetor  gave 
utiles  actiones  to  and  against  the 
party  who  received  the  inheritance, 
just  as  to  and  against  the  legal  heir, 
and  these  actions  are  set  forth  in  the 
edict. 

Just.  ii.  23,  4. 

(x)  The  senatus-consultum  Trebellianum  was  enacted  in 
the  reign  of  the  Emperor  Nero — AnniiBO  Seneca  etTrebellio 
Maximo  Consulibus.  By  this  law  it  was  enacted  that  if  the 
inheritance,  in  accordance  with  the  will  of  the  testator,  were 
restored  to  the  fideicommissarius,  he  should  be  treated  as 
the  heir.     The  actions,  both  active  and  passive,  as  they  were 


253.  Sed  posterioribus  temporibus 
Trebellio  Maximo(a;)  et  Annteo  Seneca 
Consulibus  senatusconsultum  factum 
est,  quo  cautum  est,  ut  si  cui  here- 
ditas  ex  fideicommissi  causa  restituta 
sit,  actiones  quae  jure  civili  heredi  et 
heredem  conpeterent  ei  et  in  eum 
darentur  cui  ex  fideicoramisso  resti- 
tuta esset  hereditas.  Post  quod 
senatusconsultum  desierunt  illse  cau- 
tiones  in  usu  haberi.  Prsetor  enim 
utiles  actiones  ei  et  in  eum  qui 
recepit  hereditatem  quasi  heredi  efc 
in  heredem  dare  ccepifc,  eaequo  in 
edicto  proponunfcur. 
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denominated,  were  transferred  to  liim  as  utiles  actiones. 
The  words  of  this  senatiis-consultum  may  be  found  in  1.  1. 
s.  2.  Dig.  ad  Senat.  Trebell.(36. 1.)  By  the  senatus-consultuui 
Trebellianum  the  universal  fideicoramissarius  was  placed  in 
a  position  analogous  in  many  respects  to  that  of  the  lieir 
who  entered  upon  the  inheritance.  He  was  treated  as  a 
universal  successor,  and  his  rights  were  protected  by  means 
of  the  "  fideicommissaria  hereditatis  petitio."  In  regard, 
however,  to  the  appointing  of  fideicommissa,  and  likewise  to 
their  acquisition,  they  were  treated  exactly  as  though  they 
were  legacies.  The  fideicommissaria  hereditas  was  indeed 
a  modified  form  of  inheritance,  or  hereditas,  using  the  latter 
term  in  its  technical  sense.  See  Puchta,  vol.  iii.  s.  o24.  pp. 
315,631. 


254  Scd  rursns  quia  lieredes  scripti, 
oum  aut  totam  hereditatem  aut  iDasne 
totam  plorumque  restituere  roga- 
bantur,  adire  hereditatem  ob  nullum 
aut  minimum  lucrum  recusabant, 
atque  ob  id  extinguebantur  fideicom- 
missa, Pegaso  et  Pusione  ConsuJibus 
seuatus  censuit,  nt  ei  qui  rogatus 
esset  hereditatem  restituere  perinde 
liceret  quartam  partem  retinere, 
atque  e  lege  Falcidia  in  legatis  reti- 
ncndi  (y)  jus  conceditur.  Ex  singulis 
quoque  rebus  qua3  per  jB.deicommis- 
sum  relinquuntur  eadem  retentio 
permissa  est.  Per  quod  senatuscon- 
sultum  ipse  onera  hereditaria  susti- 
net ;  ille  autem  qui  ex  fideicommisso 
reliquam  partem  hereditatis  recipit, 
legatarii  partiarii  loco  est,  id  est  ejus 
legatarii  cui  pars  bonorum  legatur. 
Quas  species  legati  partitio  vocatur,(s) 
quia  cum  herede  logatarius  partitur 
hereditatem.  Unde  effectual  est,  ut 
quae  solcnt  stipulationcs  inter  hero- 
dem  et  partiarium  legatarium  inter- 
poni,  eaedera  interponantur  inter 
eum  qui  ex  fidoicommissi  causa  re- 
cipit hereditatem  et  hcredcm,  id  est 


254.  But  again,  because  the  heirs 
named  in  the  testament  when  they 
were  required  to  restore  all  or  nearly 
all  the  inheritance,  refused  to  enter 
upon  it,  as  they  would  derive  from  it 
very  little  or  uo  advantage,  and  on  that 
account  the  execution  of  the  fideicom- 
missa failed ;  the  Senate  in  the  con- 
sulship of  Pegasus  and  Pusio  decreed, 
that  the  heir  charged  to  restore  the 
inheritance,  should  for  the  future 
be  allowed  to  retain  a  fourth  part  of 
it  as  by  the  lex  Falcidia  the  right  of 
retaining  a  fourth  part  was  conce- 
ded in  the  case  of  legacies.  Also 
the  same  retention  is  allowed  in 
respect  of  every  thing  which  is  be- 
queathed by  fideicommissum.  By 
means  of  this  scnatus-consultum  the 
heir  himself  sustained  the  charges 
of  the  inheritance;  but  he  who  re. 
ceived  the  residue  of  the  inheritance 
by  virtue  of  the  fideicomviissum,  is 
in  the  place  of  a  part-legatee,  that  is 
to  say,  of  that  legatee  to  whom  a 
part  of  the  property  is  bequeathed. 
This  kind  of  legacy  is  called  "  par- 
tition," because    the  legatee  divides 
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ut  et  lucrum  et  damnum  heredi- 
tarium  pro  rata  parte  inter  eos  com- 
mune sit. 


Just.  ii.  23.  5. 


the  inheritance  with  the  heir ;  the 
effect  of  which  ia  that  the  stipulation 
usually  interposed  between  an  heir 
and  a  part-legatee,  are  interposed  be- 
tween him  who  receives  the  inheri- 
tance by  fideicommissum  and  the 
heir,  that  is  to  say,  that  the  gain  and 
the  loss  resulting  from  the  inheritance 
are  sustained  by  them  in  proportional 
parts. 


(y)  Huschke  says  that  in  the  place  of  the  second  retinere 
in  this  section,  which  is  found  in  the  Institutes  of  Justinian, 
the  MS.  has  retinendis.  It  is  therefore  more  natural  with 
Gneist  in  the  text  to  read  "  retinendi  jus,"     Kritik.  p.  51. 

(z)  Partitio  vocatur.  "  Atque  etiam  dant  hoc  ScaBvolss 
quod  est  partitio  ;  ut  si  in  testament©  deducta,  scripta  non 
sit,  ipsique  minus  ceperint  quam  omnibus  heredibus  relin- 
quatur,  sacrisne  alligentur."  Cic.  de  leg.  ii.  20.  See  Ulp. 
xxiv.  25.  1.  164.  s.  1.  Dig.  de  verb.  sig.  (50.  16).  Theophilus 
in  loco. 


255.  Ergo  si  quidem  non  plus  quaiM, 
dodrantem  hereditatis  scriptus  heres 
rogatus  sit  restituere,  turn  ex  Tre- 
belliano  senatusconsulto  restituitur 
hereditas,  et  in  utrumque  actionos 
hereditarise  pro  rata  parte  dantur : 
in  heredem  quidemjure  civili,  ineum 
vero  qui  recipit  hcreditatem  ex  sena- 
tusconsulto TreboUiano.  Quamquam 
heres  etiam  pro  ea  parte  quam  resti- 
tuit  heres  permanet,  eique  et  in  eum 
BolidtB  actiones  competunt :  sed  non 
ulterius  oneratur,  nee  ulterius  illi 
dantur  actiones,  quam  apud  eum 
commodum  hereditatis  remanet. 


Just.  ii.  23.  6. 


255.  Therefore  if  the  heir  appointed 
by  will  is  not  required  to  restore 
more  than  three-fourths  of  the  inheri- 
tance, he  restores  it  by  virtue  of  the 
senatus  -  consultum  Trebellianum , 
and  actions  affecting  the  inheritance 
may  be  brought  against  both  accor- 
ding to  their  proportional  shares ; 
against  the  heir  by  the  jus  civile 
and  against  him  who  receives  the  in- 
heritance by  the  senatusoonsultum 
Trebellianum.  Although  the  heres 
remains  heir  even  for  that  part  which 
he  has  surrendered,  and  complete  re- 
medies (^actiones  solidcv)  exist  for  and 
against  him  for  the  whole  ;  but  he  ia 
not  burdened  beyond  that  which  he 
has  received,  and  actions  are  not 
given  against  him  beyond  the  value 
of  the  advantages  which  accrue  to 
to  him  from  the  inheritance. 
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256.  At  si  qnis  pins  quam  dodran-  256.  But  if  anyone  be  called  upon 
tera  vel  etiam  totam  hcreditatem  to  Burrender  more  than  three-fourths, 
restituere  rogatus  sit,  locus  est  Pega-  or  even  the  whole  inheritance,  the 
siano  senatusconsulto.  (a)  Pegasian    senatas-consultum    comes 

into  operation. 

Just.  ii.  23.  6. 

(a)  The  two  senatus-consulta,  Trebellianum  and  Pegasia- 
niirn  stand  in  close  connection.  If  the  oneratus  were 
bound  only  to  render  three-fourths  of  the  property  to 
which  he  succeeded,  or  less,  the  senatus-consult'im  Trebelli- 
anum was  applicable,  and  no  stipulations  intervened.  If, 
however,  more  than  three-fourths  of  the  estate  were  to  be 
given  up  by  the  oneratus,  the  fideicoramissarius  was  regarded 
as  a  legatarius  partiarius,  and  a  *'  stipulatio  quasi  partis  et 
pro  parte"  was  entered  into,  to  guarantee  the  heir  against 
the  actions  to  which  he  might  be  exposed  on  the  one  hand, 
or  for  the  restitution  on  the  other  hand,  of  the  property 
which  he  had  received  from  the  estate.  Domenget's  note 
on  sees.  255,  256.     Puchta's  Instit.  pp.  315,  316. 

257.  Bed  is  qui  semel  adierit  here-  257.  But  he  who  has  once  entered 
ditatem,  si  modo  sua  voluntate  adi-  upon  the  inheritance,  if  only  he  has 
erit,  sive  retinuerit  quartam  partem  done  so  of  his  own  free  will,  whether 
sive  noluerit  retinere,  ipse  universa  he  has  retained  a  fourth  part,  or  has 
onera  hereditaria  sustinet,  sed  quarta  been  unwilling  to  do  so,  takes  upon 
quidem  retenta  quasi  partis  et  pro  himself  the  entire  burden  of  the  in- 
parte  stipulationes  interponi  debent  heritance;  but  after  having  retained 
tamquam  inter  partiarium  legata-  the  fourth  part,  stipulations  of  di- 
rium  et  heredem;  si  vero  totam  vision,  called  partis  et  pro  parte 
hereditatem  restituerit,  ad  exemplum  ought  to  intervene,  as  between  a 
emptaj  et  venditte  hereditatis  stipu-  part-legatee  and  the  heir,  if  however 
lationes  interponendaj  sunt.  he  has  surrendered  the  whole  inheri- 

tance,  stipulations  must  intervene 
after  the  analogy  of  the  sale  and 
purchase  of  an  inheritance. 

Just.  ii.  23.  6. 

258.  SecZ  si  recuset  scriptus  hcres  258.  But  if  the  instituted  heir 
adire  hereditatem,  ob  id  quod  dicat  refuses  to  enter  upon  the  inheritance, 
earn  sibi  suspectam  esse  quasi  dam-  because  he  declares  that  the  inheri- 
nosam,  cavetur  Pegasiano  senatus-  tance  appears  to  be  injurious  to  him, 
consulto,  ut  desiderante  eo  cui  resti-  it  is  in  this  case  provided  by  the 
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tuere  rogatus  est,  jnssu  Pra3tori8 
adeat  et  restituat,  pcrindeque  ei  et  in 
eum  qui  receperit  actiones  dentur,  ac 
juris  est  ex  senatusconsulto  Trebelli- 
ano.  Quo  casu  nuUis  stipulationibus 
opus  est,  quia  simul  et  huic  qui  res- 
tituifc  securitas  datur,  et  actiones 
hereditariae  ei  et  in  eura  transferun- 
tur  qui  receperit  hereditatem. 


Pegasian  senatus-consultum,  that  on 
the  demand  of  him  to  whom  he  had 
been  required  to  restore  the  inherit- 
ance,  he  should  under  an  order  of 
the  pra)tor,  enter  on  the  inheritance 
and  make  surrender ;  and  then  actions 
may  bo  brought  by  or  against  him 
who  has  received  the  inheritance,  just 
as  if  it  fell  under  the  rule  of  law 
established  by  the  senatus-consultum 
Trebcllianum,  And  in  this  case 
stipulations  are  not  necessary,  for  at 
the  same  time  security  is  given  to  tho 
heir,  who  has  surrendered  the  inherit- 
anco,  and  actions  concerning  the 
inheritance  are  transferred  to  and 
against  him  who  has  received  it. 


Just.  ii.  23.  6. 


259.  Nihil  autem  interest  utrum 
aliquis  ex  asso  heres  institutus  aut 
totam  hereditatem  aut  pro  parte 
restituere  rogetur,  an  ex  parte  heres 
institutus  aut  totam  eam  partem  ant 
partis  partem  restituere  rogetur : 
nam  et  hoc  casu  de  quarta  parte  ejus 
partis  ratio  ex  Pegasia.no  senatuscon- 
sulto haberi  solet.  (&) 


259.  But  it  makes  no  difference 
whether  any  one  who  is  instituted 
heir  to  the  whole  inheritance  {ex 
asse),  is  required  to  restore  the 
whole  or  a  part,  nor  whether  being 
instituted  to  a  part,  he  is  required  to 
restore  either  that  entire  part,  or 
a  portion  of  the  part,  for  in  this  case 
the  senatus-consultum  Pegasianum 
usually  authorizes  the  retention  of 
the  fourth  of  the  portion  received. 


Just.  ii.  23.  8. 

(h)  Justinian  abolished  the  senatus-consultum  Pegasia- 
num, and  ordained  that  the  restitution  of  the  inheritance 
should  be  always  made  in  accordance  witli  the  provision  of 
the  senatus-consultum  Trebellianum. 

If  the  testator  had  left  nothing  for  the  heir,  or  if  he  had 
given  less  than  the  quarta,  the  institutus  could  retain  or 
complete  the  quarta,  and  even  reclaim  it,  if  he  had  paid  it. 
In  accordance  with  this  disposition,  tlie  actions  were  divided 
proportionately  between  the  heir  and  th  e  fideicommissarius, 
and  if  the  heir  restored  the  inheritance  without  retainino- 
anything,  the  actions  were  concentrated,  both  actively  and 
passively,  on  the  head  of  the  fideicommissarius.     Moreover, 
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the  institutus  might  be  constrained  to  restore  tlie  inheritance 
to  the  fideicomraissarius  in  spite  of  his  refusal  to  make  adi- 
tion  therein.  If  the  person  bound  to  make  restitution  were 
an  heres  legitimus,  he  could  not  employ  the  senatus-consul- 
tum  Trebellianura  and  Pegasianam  ;  but  the  Emperor  An- 
tonius  Pius  authorized  him  to  retain  the  quarta.  Instit. 
sees.  79.  de  fidei.  hered.  (2.  23).  1.  1.  sec.  1.  Dig.  ad  sen. 
con.Trebell.  (36.  1).  1.  18.  Dig.  ad  leg.  Falcid.  (35.  2).  Do- 
menget  in  loco. 


260.  Potest  autem  quisque  etiam 
res  singulas  per  fideicommissum  re- 
linquere,  velut  fundum,  hominem, 
vestem,  argentum,  pecuniam  ;  et  vel 
ipsum  heredem  rogare,  ut  alicui  re- 
stituat,  vel  legatarium,  quamvia  a  le- 
gatario  legari  non  possit. 


260.  But  every  one  can  leave  par- 
ticular objects  by  fideicommissa,  as 
for  example,  an  estate,  a  slave,  a 
vestment,  silver  or  money  ;  and  pray 
either  the  heir  himself  or  the  legatee, 
to  surrender  it  to  a  certain  person ; 
although  a  legacy  cannot  possibly  be 
bequeathed  away  from  a  legatee. 


261.  Item  potest  non  solum  propria 
testatoris  res  per  fideicommissum  re- 
Jinqui,  sed  etiam  heredis  aut  legatarii 
aut  cujuslibet  alterius.  Itaque  et  le- 
gatarins  non  solum  de  ea  re  rogari 
potest,  ut  earn  alicui  restituat,  quae 
ei  legata  sit,  sed  etiam  de  alia,  sive 
ipsius  legatarii  sive  aliena  sit.  Sed 
hoc  solum  observandum  est,  ne  plus 
quisquam  rogetur  alicui  restituere, 
quam  ipse  ex  testamento  ceperit : 
nam  quod  amplius  est  inutiliter  re- 
linquitur. 


261.  Also  the  property  not  only  of 
a  testator  may  be  bequeathed  by 
fideicommissum,  but  also  that  of  his 
heir  or  of  a  legatee,  or  of  any  other 
person.  Wherefore  a  legatee  may 
not  only  be  requested  to  give  to 
another  what  has  been  left  to  him, 
but  any  other  thing,  whether  it  is  his 
own  or  the  property  of  another.  More- 
over this  rule  must  be  observed  that  no 
one  can  be  requested  to  restore  more 
than  he  has  received  under  the  testa- 
ment ;  since  anything  beyond  this 
bequest  is  invalid. 


262.  Cum  autem  aliena  res  per 
fideicommissum  relinquitur,  necesse 
est  ei  qui  rogatus  est,  aut  ipsam  re- 
dimere  et  i)raestare,  aut  sestimatio- 
nem  ejus  solvere.  Sicuf /u-ris  est,  si 
per  damnationem  aliena  res  legata 
sit  tamen  qui  putant,  si  rem  per  fidei- 
commissum  relictam  dominus  non 
vendat,     extingui     fideicommissum  ; 


262.  But  when  the  property  of 
another  is  left  by  a  fideicommissum, 
it  is  compulsory  on  the  person  re- 
quired to  restore  it,  either  to  pur- 
chase it  from  the  owner,  and  bestow 
the  thing  itself,  or  to  pay  its  value. 
The  same  is  the  rule  of  law  when  a  per- 
son has  bequeathed  the  property  of 
another  ^er  daimiationem;  yet  there 
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sed  aliam  esse  causain  per  damnatio- 
nem  legati.  (c) 


are  some  jurists  who  are  of  opinion, 
that  if  the  owner  of  the  thing  left  by 
&  fideicommissvmi  will  not  sell  it,  the 
Jideicommissmn  is  extinguished,  but 
the  case  of  a  legacy  per  damnationem 
is  different. 


(c)  Gaius  here  marks  a  distinction  between  a  legacy 
given  per  damnationem  and  a  fidelcommissum.  This  differ- 
ence was  not  maintained  in  the  later  law,  but  yielded  to  the 
reforms  of  Justinian, 


263.  Libertas  quoque  servo  per 
fideicommissum  dari  potest,  ut  vel 
heres  rogetur  manumittere,  vel  lega- 
tarius. 


263.  Freedom  also  may  be  given 
to  a  slave  by  a  fideicommissum ;  as 
when  either  the  heir  or  legatee  is 
required  to  manumit  him. 


Just.  ii.  24.  2. 


264.  Nee  interest  utrum  de  suo 
propria  servo  testator  roget,  an  de  eo 
qui  ipsius  heredis  aut  Ze^atarii  vel 
etiam  extranei  sit. 


264.  Nor  does  it  signify  whether 
the  testator  require  this  respecting 
his  own  slave,  or  the  slave  of  his 
heir,  or  of  a  legatee,  or  of  a  stranger. 


265.  Itaque  et  alienus  servus  redimi  265.  And  thus  a  slave  belonging  to 

et  manumitti  debet.  Quod  si  dominus  another  person  should  be  bought  and 
eum  non  vendat,  sane  extinguitur  lib-  manumitted.  But  if  the  owner  of  the 
ertas,  quia  pro  lihertate  pretii  com-  slave  refuses  to  sell  him,  liberty  is 
putatio  nulla  intervenit.  lost  for  the  slave,  because  no  pecu- 

niary compensation  can  be  weighed 
against  liberty. 


266.  Qui  autem  ex  fideicommisso 
manumittitur,  non  testatoris  fit  liher- 
tus,  etiamsi  iestatoris  servus  sit,  sed 
ejus  qui  manutwittit. 


266.  Now  he  who  is  manumitted 
by  virtue  of  a  fideicommissum  does 
not  become  the  freedman  of  the  tes- 
tator, althoiigh  he  was  the  testator's 
own  slave,  but  the  freedman  of  the 
manumittor. 


267.     At  qui  directo    testamento, 
liber  esse  jubetur,  velnt  hoc  modo : 

StICHUS  SERVIS  MEUSLIBEE   ESTO,  Vel 

Stichum  seevum  meum  liberum  esse 
JUBEO,  is  ipsius  testatoris  fit  libertus. 


267.  But  a  slave  who  receives  his 
liberty  directly  from  the  testament, 
as  in  this  manner,  "Let  Sticlms  my 
slave  be  free,"  or  "I  enjoin  that 
StichuB  my  slave  shall  be  free,"  be- 

E  E 
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Ncc  alius  uUus  directo  ex  testamento 
libertatcni  habere  potest,  quam  qui 
utroquc  tempore  testatoris  <;b  jure 
Qidritium  fuerit,  et  quo  facer  it  fcesta- 
mentum  et  quo  moreretur.    (d) 


comes  the  freedman  of  the  testator. 
And  no  one  can  obtain  liberty  directly 
by  testament,  unless  he  were  the 
slave  of  the  testator  ex  jure  Quiri- 
tiiim,  both  at  the  time  of  the  testa, 
tor's  making  his  testament,  and  also 
at  the  time  of  his  death. 


Just.  ii.  24.  2. 

(d)  To  bequeath  freedom  directly  to  a  slave  was  in  effect 
to  dispose  of  the  slave.  It  was  in  point  of  fact  to  make  a 
legacy  per  vindicationem.  But  if  the  testator  was  not  owner 
of  the  slave  at  the  moment  of  executing  his  will,  the  legacy 
was  null  and  void.  Nor  could  it  afterwards  convalesce  by 
the  lapse  of  time.  It  made  no  difference  whether  the  testa- 
tor died  immediately  after  making  his  will,  or  at  some 
remote  period,  as  there  was  a  fatal  flaw  from  the  very 
beginning.  Hence,  the  "regula  Catoniana"  applied:  "Quod 
ab  initio  vitiosum  est  tractu  temporis  convalescere  nequit.'' 
Nor  could  the  legacy  be  rendered  valid,  optima  jure,  by  vir- 
tue of  the  senatus-consultum  Neronianura.  This  enactment 
only  remedied  a  defect  which  arose  in  the  form  in  which 
the  legacy  had  been  made,  when  something  had  been 
omitted  required  by  the  jus  civile.  In  this  case  the  defect 
was  in  the  person  of  the  legatee,  and  v/as  consequently  be- 
yond the  purview  of  the  Neronian  law.  See  Domenget  in 
loco. 


268.  Multum  autem  diSerunt  quas 
per  fideicommipsum  reKngwtwitur  ab 
his  quce  directo  jure  legantur. 

269.  Nam  ccce  per  fideicommis- 
Sum  etiam  nutu  hereditos  (e)  relinqui 
potest :  cum  alioquin  legatum  nisi 
testamento  facfo  inutile  sit. 


268.  Things  left  hj fideicommissum 
differ  in  many  respects  from  those 
bequeathed  in  strict  legal  form. 

269.  For  an  inheritance  can  be  be- 
queathed per  ^deicommisswn  by  a 
mere  nod ;  whereas  on  the  contrary  a 
legacy  is  inoperative,  except  when 
made  by  a  testament. 


(e)  Nam    ecce  per  jideicominissiim   et'iam  nutu  hereditas. 
This  is  a  conjectural   reading,   and   is  adopted   by   Gneist 
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from  Blnme,  who  has  inserted  it  supposing  it  to  be  the 
correct  reading,  judging  from  the  number  of  the  letters,  and 
also  from  the  statement  of  Ulpianus,  who  uses  the  w^ord 
nutu  in  this  connection.  Another  reading  is  "  Etiam  post 
mortem  heredis  relinqui  potest."  "  Non  potest  fieri  heredis 
institutio,  sed  legata  recte  possunt  relinqui  nutu,^'  says  the 
glossator;  and  again,  "  Nutum  interveneri  sufficit  ubi  voce 
non  est  opus."  1.  93.  Dig.  de  acq.  vel  sunt.  her.  (29.  2.) 
Daoyz,  sub  voce  "Nutu."  Ulp.  xxv.  3.  s.  21.  pr.  Dig.  de 
legat.  (3.  32).  1.  22.  Cod.  de  fidei.  hered.  (6.  42). 


270.  Item  intestates  raoriturus 
potest  ab  eo  ad  quern  bona  ejus  per- 
tinent iideicomniissuvi  alicui  relin- 
quere :  cum  alioquin  ab  eo  legari 
non  possit.  (/) 


270.  Again  he  who  is  about  to  die 
intestate,  can  charge  upon  him  to 
whom  his  property  falls,  &  Jideicom- 
missum  in  favoui*  of  a  third  party ; 
when  otherwise  it  cannot  be  be- 
queathed. 


(/)  Codicils  required  to  be  confirmed  by  a  testament  only 
so  far  as  they  contained  legacies,  since  they  depended  for  their 
validity  upon  the  testament  to  which  they  were  attached. 
It  was  necessary  to  look  back  to  the  epoch  of  the  tes- 
tament, in  order  to  test  the  validity  of  legacies.  1.  2.  s. 
2.  Dig.  de  jure  codicil.  (29.  7).  No  one  could  by  means 
of  a  codicil  either  dispose  of  or  take  possession  of  an  inherit- 
ance. A  person  might  make  a  codicil,  and  then  die,  having 
made  a  testament ;  or  he  might  make  a  codicil  and  die  intes- 
tate. Instit.  sees.  1.  2.  de  codicil.  (2.  25).  Nevertheless,  a 
person  might  by  means  of  a  codicil  give  an  "  hereditas  fidei- 
commissaria."     See  Domenget,  p.  281. 


270a.  Iteiii  legatmn  codicillis  re- 
lief u??i  non  alitor  valet,  quam  si  a 
testatore  confirmati  fuerint,  id  est 
nisi  in  testamento  caverit  testator,  ut 
quidquid  in  codicillis  scripsorit  id 
ratum  sit :  fideicommissimi  vero 
etiam  non  confirmatis  codicillis  re- 
linqui potest. 


270a..  Again  a  legacy  left  in  a 
codicil  is  only  valid  when  it  has  been 
confirmed  by  the  testator,  that  is  to 
say,  when  the  testator  has  declared 
in  his  testament  that  what  he  has 
written  in  his  codicils  shall  have 
operation ;  but  ajideicommissum  can 
be  left  by  codicils  not  confirmed. 
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c.. 


271.  Item  a  legatario  legari  nou 
potest  :  sod  fideicommissum  relinqui 
potest,  Qtiin  etiara  ab  co  quoquo  cui 
per  fideicommissum  relinquimus  rur- 
sus  alii  per  fideicommissum  relinquere 
possumus. 


271.  Again  a  legacy  cannot  be  char- 
ged upon  a  legatee ;  but  a  fideicom- 
misswm  may  be  thus  devised.  Wo 
can  even  charge  upon  him  to  whom  we 
have  left  by ^cZeicommisswn,  a  second 
fideicommissum  in  favour  of  a  third 
party. 


^7 


272.  Item  servo     alieuo    directo 
.    libertas    dari    non   potest    sed     per 

"^^^^  fideicommissum  potest. 

273.  Item   codicillis   nemo   heres 
institui     potest     neque    exheredari, 

^vA,  quamvis  testamento  confirmati  sint. 
At  hie  qui  testamento  heres  institu- 
tua  est  potest  codicillis  rogari,  ut 
earn  hereditatem  alii  totam  vel  ex 
parte  restituat,  quamvis  testamento 
codicilli  confirmati  non  sint.   (g) 


272.  Again,  freedom  cannot  be 
given  directly  to  another's  slave,  bat 
it  may  be  by  ajideicominissum. 

273.  Again  no  one  can  be  instituted 
heir,  nor  disinherited  in  a  codicil 
although  it  may  be  confirmed  by  a 
testament;  but  he  who  is  instituted 
heir  by  testament  may  be  requested 
by  codicil  to  restore  either  the  whole 
or  a  part  of  the  inheritance,  although 
the  codicils  be  not  confirmed  by  tes- 
tament. 


(g)  Gaius  does  not  fully  consider  the  subject  of  codicils, 
which  are  treated  by  Justinian  in   the   Institutes  under  the 
rubric  "De  codicillis"  (2.  25).    The  following  remarks,  how- 
ever, may  be  useful.     The  word  Codicillus  is  a  diminutive  of 
Codex,  and  denotes  a  tablet  (^tabula).     There  were  codices 
"  membranei,  chartacei,  eborei."    1.  52.  pr.  Dig.  de  leg.  et  fid. 
(32).    The  term  was  especially  used  to  denote  one  sheet  out  of 
several  tabulae  or  leaves.     Hence  it  came  to  be  applied  to 
the  final  disposition  of  a  person  which  originally  consisted 
simply  of  a  letter  from  the  testator  to  the  heir.     Subse- 
quently it  was  applied  to  a  form  as  distinct  and  marked  as  the 
testament  itself,  which  in  the  later  law  was  thus  distinguished 
formally.     In  a  material  point  of  view  it  differed  from  a  tes- 
tament inasmuch  as  it  admitted  of  no  direct  institution  of 
an  heir,  and  of  no  disinherison.  Instit.  tit.  de  codicil.  (2.25). 
Dig.  de  jure  cod.  (29.  7).     Cod.  de  codicil.  (6.  36.)    1.  88. 
s.  1.  Cod.  de  testam.  (6. 23).     1.  52.  pr.  Dig.  de  legatis  (3.  32). 
No  special  form  was  required  in  the  case  of  codicils ;  and 
hence  Justinian  says,  "  Codicillos  autem  etiam  plures  quis 
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facere  potest,  et  nullam  solleranitatern  ordinationis  desid- 
erant."  s.  3.  tit.  cit.  (9..  25.).  Marcianus  also  says,  "  Et 
ipsius  maim  neque  scribi  neque  signari  necesse  est."  The 
language  of  Justinian,  as  Boecking  observes,  must  be  under- 
stood as  applying  only  to  the  form  of  the  document,  and 
not  to  the  solemnities  required  for  its  establishment.  Codicils 
are  either  "  testamento  (aut  in  futurum  aut  in  prseteritum) 
confirmati,  aut  sine  testamento."  Constantine  ordained  that 
in  order  to  render  an  intestate  codicil  valid,  there  should  be 
"  septem  testium  vel  quinque  interventus,"  otherwise  the 
codicil  vras  invalid.  1.  i.  Th.  Cod.  (4.  4.)  Theodosius 
required  five  witnesses  for  the  making  of  a  verbal  or  written 
codicil,  but  dispensed  with  the  sealing  by  the  witnesses  in 
the  case  of  a  written  codicil.  1.  8.  s.  3.  Cod.  de  codicil. 
(6.  36).  Justinian  allowed  the  imposing  of  direct  obliga- 
tion upon  those  beneficially  entitled.  1.  32.  Cod.  de  fid. 
(6.  42).  A  codicil  was  not  cancelled  by  the  simple  making 
of  a  new  one,  but  it  might  be  annulled  by  revocation.  I.  5. 
Dig.  de  jur.  cod.  (29.  7).  Instit.  s.  1.  tit.  cit.  (2.  25).  1.77. 
Dig.  de  her.  inst.  (28.  5).    Boecking's  Instit.  pp.  271 — 273. 


274.  Item  mulier  quso  ab  eo  qui  274.  Also  a  woman  who  according    fj^jrw-tv 

centum  milia  a2ri&   census   est,  per       to  the  lex  Voconia,  cannot  be  institu-  j^y;,^^.^^^ 
legem  Voconiamheresinstituif7i)non       ted  heir   by   anyone   who  has  more 
potest,  tamen  fideicommisso  relictam       than  100,000  asses,  may  yet  receive 
Bibi  hereditatem  capere  potest.  hy  Jideicommissum    an    inheritance 

left  to  her. 


(h)  Huschke  observes  that  if  Gains  had  said  that  a  wo- 
man cannot  be  instituted  heir  by  virtue  of  the  lex  Voconia 
(heres  inst'itui  non  potest)  to  a  citizen  enrolled  in  the  first- 
class  in  the  census,  this  law  must  have  declared  that  such 
an  institution  was  void.  Relying  on  this  reading,  he  has, 
with  many  other  modern  jurists,  taken  the  Yoconian  law 
for  a  lex  perfecta,  though  acknowledging  the  difficulty  ;  for 
admitting  this  to  be  the  case,  it  is  the  only  lex  of  the  kind 
before  the  decline  of  Roman  liberty.     Such  an  exception. 
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he  thinks,  is  scarcely  to  be  imagined,  since  all  the  other 
restrictions  relate  to  the  jus  capiendi.  He  further  says  there 
is  no  other  passage  which  supports  the  opinion  that  the  lex 
Voconia  is  a  lex  perfecta.  According  to  Cicero,  in  Verr. 
lib.  i.  42,  it  was  enacted  "  ne  quis  heredem  virginem  neve 
mulierem  faceret."  With  regard  to  the  effects  of  such  an 
institution,  all  that  is  certainly  known  is  that  a  woman  cannot, 
according  to  this  law,  become  heir — he7'es  esse  (Cic.  de  rep. 
3.  10),  nor,  according  to  Dionysius,  KA-T^povo/teiv  (Dio.  56.  10.) 
All  difficulties  vanish  if  we  observe  that  the  MS.  has  by  no 
means  "  heres  institui,"  but  "  hdes.  institutio."  It  is  much 
easier  to  read  "  heredis  institutione"  than  "  heres  institui." 
If  it  is  supposed  that  the  last  word  the  copyist  wrote 
was  "institution,"'  writing  the  w  of  "non"  once  instead  of 
twice ;  it  may  be  read,  "  Item  mulier  quae  ab,  etc.,  per  legem 
Voconiam  institutione  non  potest."  To  accord  with  the  style 
of  Gains,  the  displacing  of  the  verb  "  capere"  before  "  non 
potest"  must  also  be  admitted.  Probably  "  capere"  was 
noted  with  c,  which  letter  elsewhere  occurs  only  in  conjunc- 
tion wnth  u,  for  "  usucapere."  The  words  "  ab  eo  "  are  to 
be  taken  with  capere,  and  "heredis  institutione"  to  be  con- 
sidered as  antithetic  to  "fideicommissa."  See  Recht  des 
Nexum,  p.  120,  and  Kritik,  pp.  51 — 53. 


275.  Latini  quoque  qui  hereditates  275.  Latini  also,  who  according  to 

legataque    directo  jure  lege    Junia  the  lex  Junia  cannoc  in  strict  law  re- 

capere  proliibentur,  ex  fideicommisso  ceive  either  inheritances  or  legacies, 

capere  possunt.  may  receive  them  hj  Jideicommissum . 


276.     Item    cum    senatusconsulto  276.  Again,  when  it  is  prohibited 

prohibitum  sit  proprium  servum  mi-  by  a  scnatus-consultum  to  free  one's 
norem  annis  xxx  liberum  et  heiedcm  slave  who  is  under  thirty  years  of 
institucre,  plerisque  placet  posse  nos  age'  by  testament,  and  to  institute 
jubcro  liberum  esse,  cum  annorum  him  heir,  it  is  a  general  opinion  that 
ixx  crit,  et  rogare,  ut  tunc  illi  resti-  we  can  enjoin  that  this  slave  be  free 
tuatur  hereditas.  (i)  when  he  shall  have  attained  thirty 

years,  and  require  that  the  heredi- 
tas shall  be  restored  to  him  at  this 
period. 
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(i)  Huschke  says  that  Goesclien  has  objected  to  the 
mention  of  a  senatiisconsultum  as  the  origin  of  this  rule  of 
law,  which  he  thinks  is  much  more  likely  to  have  arisen 
from  the  lex  ^lia  Sentia.  Tliis  is  how  the  matter  appears 
to  him  :  "According  to  the  lex  iElia  Sentia,  the  slave  under 
thirty  years  of  age  freed  by  a  testament,  was  dependent  on 
the  pra3tor  for  his  freedom,  and  consequently  would  remain  a 
slave  by  the  civil  law."  It  can  hardly  be  doubted  that  one 
could  not  openly  mancipate  a  slave,  and  then  effectually 
institute  him  as  heir,  for  the  right  to  inherit  depended  upon 
the  jus  civile.  It  is  also  to  be  observed  that  the  insti- 
tution of  a  servus  incajiax  was  oven  void  from  the  beginning 
and  differed  from  the  case  of  a  free  incapax.  Thus  Ulpia- 
nus  says,  "  Eum  servuni  qui  tantum  in  bonis  noster  est,  nee 
cum  libertate  heredem  iustituere  possumus,  quia  Latinitatem 
consequitur,  quod  non  proficit  ad  hereditatem  capiendem." 
Ulp.  tit.  xxii.  8.  According  to  both  the  lex  JElia  Sentia  and 
the  lex  Junia,  freedom  itself  would  have  been  illegally 
granted  if  the  testator  had  instituted  as  heirs  only  those  of 
his  slaves  who  were  under  thirty  years  of  age.  That  the  mat- 
ter was  thus  viewed  in  the  lex  iElia  Sentia  is  proved  by 
that  exceptional  provision  of  the  law  according  to  which  an 
insolvent  master  by  his  testament  might  free  a  slave  under 
thirty  years  of  age,  and  institute  him  as  his  heir.  Gai.  i.  21. 
Ulp.  i.  14.  The  question,  however,  was,  whether  one  could 
not  free  and  institute  such  a  slave  as  heir  under  the  condi- 
tion of  his  becoming  thirty  years  old — a  condition  that 
according  to  its  legal  meaning  ^vould  only  have  the  nature 
of  a  "  dies."  That  the  gift  of  freedom  made  the  slave  a 
Roman  citizen  appears  according  to  the  conclusion  of  the 
present  section,  to  have  been  the  opinion  of  most  of  the 
ancient  jurists,  and  rightly  so,  for  testamentary  freedom 
could  be  bestowed  "  ex  die ;"  and  the  prefix  "  heres- 
que,"  if  invalid,  could  not  be  prejudicial.  1.22.  Dig.  de  condit. 
instit.  (88.  7.)  One  might  indeed  object  that  this  was 
contrary  to  the  intention  of  the  law,  which  declared  that 
lloman    citizenship    should  only    be  bestowed  on  a  slave 
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under  thirty  years  of  age  after  "justa  causa  probata."  It 
frequently  luippcned  that  the  master  of  a  slave  under  thirty 
years  of  age  manumitted  the  same  by  Avill  under  a 
condition  expressed  in  his  testament  of  the  slave  attaining 
the  full  legal  age.  But  whether  in  this  case  the  institution 
was  also  valid,  was  much  more  doubtful,  because  the  heir, 
according  to  the  very  nature  of  inheritance,  must  be  regar- 
ded as  becoming  such  immediately  on  the  decease  of  the 
testator.  Hence  an  institution  made  "  dies  ex  quo"  could 
only  be  maintained  by  supposing  the  "dies"  as  not  written. 
1.  34.  Dig.  de  hered.  inst.  (28.5.)  The  institution  "  Stichus 
liber  esto  et  si  liber  erit  heres  esto"  was  the  subject  of  doubt 
and  argument,  and  was  first  pronounced  legal  by  a  rescript 
of  Marcus,  because  the  words  "  si  liber  erit"  could  be  struck 
out  as  mere  surplusage,  1.  51.  pr.  Dig.  de  hered.  instit. 
(28.  5).  Here,  however,  Roman  freedom  was  not,  as  in 
the  previous  case,  merely  an  idea,  but  took  place  from  the 
moment  when  the  capability  of  inheriting  became  possible. 
It  might  be  said,  as  was  admitted  at  the  time  of  Modestinus, 
"  in  tempus  capiendse  hereditatis  institui  heredera  posse, 
benevolentiie  est,  veluti;  Lucius  Titius,  cum  capere  potuerit, 
heres  esto."  1.  62.  pr.  Dig.  eod. ;  (28.5.)  1.  51.  Dig.  de  leg. 
2.(31). 

Again,  if  we  understand  the  prohibition  of  the  senatus- 
consultum  to  refer  to  the  institution  of  a  slave  under  thirty 
years  of  age,  accompanied  with  the  grant  of  freedom  and 
contingent  on  his  reaching  that  age,  it  at  once  becomes 
apparent  why,  at  the  conclusion  of  our  section  this  case  is 
presented  to  illustrate  the  restitution  of  the  inheritance  in 
the  case  of  a  fideicommissum.  For  as  a  Latinus  could  in- 
herit per  fideicommissum,  and  as  the  slave  under  thirty 
years  of  age  by  testamentary  freedom  might  become  a  Latin, 
so  there  can  be  no  doubt  that  a  testator  could  legally 
bequeath  his  inheritance  per  fideicommissi'm  to  his  slave 
unconditionally  fieed,  even  though  the  latter  were  under 
thirty  years  of  age.  This  view  is  forcibly  though  concisely 
discussed  by  lluschke  (Kritik,  p.  53). 
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277.  Item  qnamvis  non  pnai^inms 
post  mortem  ejus  qui  nobis  hercs  ex- 
titerit,  alium  in  locum  ejus  heredem 
instituerc,  tamen  possumus  sum  ro- 
gare,  ut  cum  morietur,  alii  earn 
hereditatem  totam  vel  ex  parte 
restituat.  Et  quia  post  mortem 
quoque  heredis  fideicommissum  dari 
potest,  idem  efScere  possumus  et  si 
ita  scripserimus ;  cum  Titius  heres 

MEUS  MORTUUS  ERIT,  VOLO  HEREDITA- 
TEM MEAM  AD  PuiiLIUM  M.EVIUM  PER- 

TiNERE.  Utroque  autem  modo,  tam 
hoc  quam  illo,  Titius  heredem  suum 
obligatum  relinquit  de  fideicommisso 
restituendo. 


277.  Again,  although  we  are  not 
able  to  institute  a  second  heir  in 
the  place  of  one  who  has  died  after 
having  declared  his  acceptance,  still 
we  have  power  to  charge  him  that 
at  his  death  he  shall  restore  the  in- 
heritance to  another,  either  the  whole 
or  a  part  thereof :  and  because,  also, 
after  the  death  of  the  heir  ajitleicom- 
missum  can  be  given.  The  same  re- 
sult may  be  attained  as  follows  ;  if  we 
write,  "As  soon  as  my  heir  Titius 
is  dead,  I  wish  my  inheritance  to 
belong  to  Publius  Mrevius."  In  both 
case?,  as  well  in  the  one  as  the  other, 
we  oblige  our  heir  Titius  to  the  resti- 
tution oi  the  Jideicommissum. 


278.  Prseterealegata^jer  formulam 
petimus  :  fideicommissa  vero  Romas 
quidem  apnt  Consulem  vel  aput  eum 
Prsetorem  qui  preecipue  de  fideicom- 
missis  jus  dicit  persequimur ;  in  pro- 
viuciis  vero  aput  Praesidem  pro- 
vincise. 


278.  Moi  cover,  legacies  are  sued 
for  by  means  of  the  formula ;  Fidei- 
commissa on  the  other  hand  are 
claimed  at  Rome,  before  the  consul  or 
the  Praetor,  who  has  jurisdiction 
especially  in  cases  of  fideicommissa  : 
but  in  the  provinces  before  the  Presi- 
dent of  the  province. 


279.  Item  de  fidcicommissis  semper 
in  urbejus  dicitur  :  de  legatis  vero, 
cum  res  aguntur. 


279.  Again  at  Rome,  judgment  is 
given  in  fideicommissa  at  all  times; 
but  in  matters  relating  to  legacies, 
only  on  days  appointed  for  the  trans- 
action of  legal  affairs  {cum  res  agun- 


^r 


/ 


280.  Fideicommissorum  usura)  et 
fructus  dcbcntur,  si  modo  moram 
solutionis  fecerit  qv.i  fideicommissum 
debebit :  legatorum  vero  usura3  non 
debentur ;  idque  rescripto  divi  Ha- 
driani  significatur.  Scio  tamen 
Juliano  placuisse  in  eo  legato  quod 
sincndi  modo  rclinquitur  idem  juris 
esse  quod  in    lidcicomniissis  :  quain 


280.  The  interest  and  fruits  of  a 
fic^eicommissum  are  also  due,  if  only 
he  irom  whom  it  should  have  been 
received  has  made  a  delay  in 
the  payment  thereof  {moram  solu- 
tionis) ;  but  on  the  other  hand  in- 
terest for  legacies  is  not  due,  and  this 
is  determined  by  a  rescript  of  Had- 
rian.    Yet  I  know  that  Julian  was  of 
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sententiam  et  his  temporibus  magis 
optiuere  video. 


opinion  that  in  the  case  of  a  legacy 
left  sinendi  modo,  the  same  rule 
of  law  applied  as  in  fideicommissa ; 
and  this  opinion  I  perceive  also  pre- 
vails in  our  times. 


281.  Item  legata  Gra?ce  scripta 
non  valent :  fidoicominitisa  vero  va- 
lent.  0') 


281.  Again  legacies  written  in 
Greek  are  invalid ;  but  Mcicommissa 
are  valid. 


(;)  Gaius  is  careful  to  explain  tliat  a  ficleicommissum 
could  be  made  in  any  language,  and  even  by  a  gesture. 
This,  as  we  have  seen,  was  not  the  case  with  legacies.  In 
the  reign  of  Constantine  a  legacy  was  allowed  to  be  made 
in  the  Greek  tongue  ;  hence  the  emperor  says,  "  In  legatis 
vel  fideicommissis  verborum  necessaria  non  sit  observantia." 
1.  21.  Cod.  de  leg.  (6.  37.)  11.  1 1.  24.  Dig.  de  legatis  (3.  23.) 
Brissonius  de  verb.  sis-,  sub  voce  "  Nutum." 


282.  Item  si  legatum  per  damna- 
tioncm  relictum  heres  infiiietur,  in 
duplum  cam  eo  agitur  :  fideicomraissi 
vero  nomine  semper  in  simplum 
pcrsecutio  est. 


282,  Again  if  an  heir  denies  that 
a  legacy  has  been  left  ^jer  damna- 
tionem,  the  action  iDroceeds  against 
him  for  the  double,  {in  duplum)  tlie 
prosecution,  on  the  other  hand  {j)cr- 
secutio),  for  the  fideicommissa  is 
alwavs  single  (in  simplum). 


283.  Item  quod  quisque  ex  fidei- 
comraisso  plus  debito  per  errorem 
solverit,  repetere  potest :  at  id  quod 
ex  causa  falsa  per  damnationem 
legati  plus  debito  solutum  sit,  repeti 
non  potest.  Idem  scilicet  jurrs  est 
de  60  [legato]  quod  non  debitum  vel 
ex  hac  vol  ox  ilia  causa  j^er  errorem 
solutum  fuerit.   {k) 


283.  Further,  whatever  any  one  has 
paid  more  than  was  due,  through 
error,  under  a  fideicommissum,  he  can 
reclaim;  but  on  the  other  hand,  what- 
ever has  been  paid  more  than  was 
due  in  a  legacy  per  damnatio7iem  un- 
der an  erroneous  supposition  cannot 
be  reclaimed.  Precisely  the  same 
rule  of  law  holds  good  when  a  legacy 
wliich  is  not  due  has  been  paid  in 
error  from  some  cause  or  the  other. 


(/.')  \A  hen  a  fideiconiinissum  had  been  ]taid  in  error  to  a 
persona  incerta,  it  couKl  not  be  reclaimed.     Justinian  says, 
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"  Iiicertis  auteni  personis  legata  vel  fideicoinniissa  relicta  et 
per  errorem  soluta  repeti  noii  posse,  sacris  constitutionibus 
cautuin  erat."     Instit.  s.  25.  de  legatis.  (2,  20). 


284.  Erant  etiam  aliae  differentia;,  284'.  There  were  also  other  differ- 

qua3  nunc  non  sunt.  ences   which    do  not    exist  at    the 

present  time. 


285.  Ut   ecce    peregi'ini    poterant  285.  Peregrini  for  example  could 

fideicommissa  capere :  et  fere  haec  acquire  {cajpere)  fideicommissa,  and 
fuit  origo  fidetcommissord;/!.  Sed  this  was  almost  the  origin  of  fidei- 
postea  id  prohibitum  est :  et  nunc  ex  commissa.  But  subsequently  this  was 
oratione  (?)  divi  Hadriaui  senatuscon-  prohibited,  and  now  by  virtue  of 
sultum  factum  est,  ut  ca  fideicom-  an  oratio  of  Hadrian  a  senatus-con- 
missa  fisco  vindicarentur.  sultum  was  passed,  empowering  the 

fiscus  to  obtain  such  fideicommissa 
by  means  of  the  vindicatio. 


(Z)  The  "  oratio"  was  a  mode  of  legal  enactment  that 
came  into  vogue  at  Rome  after  the  fall  of  the  republic. 
Instit.  Rom.  Law,  p.  63.  We  find  a  number  made  by 
Marcus ;  as  for  example  "D.  Marci  Oratione  in  senatu  reci- 
tata  efficit,  etc."  1.  8.  Dig.  de  transact,  (2.  15.)  For  a 
list  of  examples  of  the  "  oratio"  consult  Brissonius  sub 
voce  "  Oratio,"  p.  977.  By  a  constitution  of  the  Emperor 
Caracalla,  all  the  subjects  of  the  Roman  empire  were  de- 
clared to  be  citizens.  A  question  has  been  raised  whether 
this  included  the  peregrini :  Ortolan  thinks  that  it  did ; 
others  are  of  opinion  that  by  this  constitution  only  those  of 
the  subjects  of  the  emperor  were  benefitted  who,  at  the 
moment  of  the  promulgation  of  the  law  were  qualified  to 
attain  to  the  citizens^hip,  but  had  not  actually  obtained  it. 
Ortolan,  tit.  i.  p.  294  et  seq.     Domenget,  p.  286. 

286.  Cselibcs  quoque  qui  per  legem  286.    Celibates     also,    who     were      'yiA.''-- 

Juliam  horeditatcs  logutaquc  capcre       prohibited   by  the  Julian   law  from     «   ;  -. 
prohibeutur,    olim  fideicommissa  vi-       receiving   inheritauces  and   legacies     ^-^'va-t*-^ 
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debantur  capere  posse.  Item  orbi 
qui  per  legem  Papiam,  ob  id  quod 
liboros  non  habent,  dimidias  partes 
hcrcditatem  legatorumque  perdunt, 
olim  solida  fideicommissa  videbantur 
capere  posse.  Sed  postea  senatus- 
oongulto  Pegasiano  perinde  fideicom- 
missa quoque,  ac  legata  hereditates- 
que  capere  posse  prohibit!  sunt. 
Eaque  translata  sunt  ad  eos  qui 
testameuto  liberos  habent,  aut  si 
nnllus  liberos  habebit,  ad  populum, 
sicnti  juris  est  in  legatis  et  in  here- 
ditatibus. 


appear  formerly  to  have  been  able  to 
acquire  fideicommissa.  Also  child- 
less persons,  who  by  the  Papian  law, 
because  they  have  no  children,lose  the 
half  of  an  inheritance  and  of  legacies, 
could,  it  seems,  formerly  acquire  the 
whole  per  fideicommissa.  But  subse- 
quently by  the  senatus-consultum, 
Pegasianum  they  were  in  like  manner 
prohibited  from  taking  fideicom- 
missa, as  well  as  inheritances.  And 
the  fideicommissa  given  to  them  were 
transferred  to  those  persons  in  the 
testament  who  had  children,  or  if 
none  had  children,  to  the  populus^ 
just  as  the  rule  of  law  is  in  regard 
to  legacies  and  inheritances. 


287.  Eadem  aut  simili  ex  causa 
autem  olim  incertaa  personse  vel 
postumo  alieno  per  fideicommissum 
relinqui  poterat,  quamvis  neque  heres 
institui  neque  legari  ei  possit.  Sed 
senaiusconsulto  quod  auctore  diro 
Hadriano  factum  est  idem  in  fidei- 
commissis  quod  in  legatis  hereditati- 
busque  constitutum  est.  (m) 


287.  But  from  the  same  or  from  a 
similar  cause,  fideicommissa,  could 
formerly  be  left  to  indefinite  per- 
sons {incerttx  'person<x),  or  to  a  post- 
humous stranger  {alieno  postumo)^ 
although  the  latter  could  neither  be 
instituted  heir  nor  receive  a  legacy. 
But  by  a  senatus-consultum  made  by 
the  authority  of  Hadrian,  the  same 
rule  of  law  was  established  for  fidei- 
commissa as  for  legacies  and  inheri- 
tances. 


(m)  This  rule  was  not  maintained  by  Justinian,  who  per- 
mitted bequests  to  be  made  to  uncertain  persons  and  also 
to  the  postumi.  The  emperor  after  referring  to  heirs, 
legatees,  and  those  taking  per  Jideico7nmissa,  says,  in  relation 
to  posthumous  strangers,  "Postumus  autem  alienus  heres 
institui  et  antea  poterat  et  nunc  potest,  nisi  in  utero  ejus  sit, 
quae  jure  nostro  uxor  esse  non  potest."  lustit.  sees.  27,  28. 
de  leg.  (2.  20).     Domenget  in  loco. 


288.  Item  pconas  nomine  jam  non 
dubitatur  nee  per  fideicommissum 
quidom  relinqui  posse. 


288.  Again,  no  one  now  doubts 
that  a  fideicommissum  cannot  be  left 
to  a  person  for  the  infliction  of  a 
penalty  (pcence  noinine). 
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289.  Sed  quamvis  in  multis  juris 
partibus  longe  latior  causa  sit  fidei- 
commissorum,  quam  eorum  qua)  di- 
recto  reliugwuntur,  in  quibuscZam 
tantumdem  valeant :  tamen  tutor 
non  aliter  testamento  dari  potes*' 
quam  directo,  veluti  hoc    modo :  li. 

EEKIS  MEIS  TiTIUS  TUTOK  ESTO,  Vol  ita  ; 
LIBKRISMEIsTniUM  TUTOREM  DO  :  per 

fideicommissum  vei'o  dari  non  potset 


289.  But  although  in  many  legal 
relations,  the  rights  of  fideicommissa 
are  far  more  extensive  than  those 
dispositions  which  are  made  directly 
(directo),  yet  in  certain  respects,  both 
kinds  have  a  similar  operation :  thus 
a  tutor  cannot  be  appointed  otherwise 
by  testament  than  directly,  that  is  to 
say,  in  the  following  manner :  "  Titius 
shall  bo  tutor  to  my  children,"  or 
thus,  "  I  give  Titius  to  be  tutor  to 
my  children,"  but  a  tutor  cannot 
be  appointed  by  fideicommissum. 


(f^' 
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Prjetorian  Succession. 
Table  of  the  different  degrees  of  Relationship. 


Dsscending      Ascending 
Lino.        I        Lino. 


COLLATERAL  LINE. 


Pilius, 
filia. 


Pater, 
mater. 


Nepos,       Avus, 
neptis.       avia. 


Pronepos,  Proavus, 
proneptis.  proavia. 


Frater, 
soror. 


Abnepos,  lAbavus, 
abneptis.  abavia. 


Patruus, 
amita, 
avunculus, 
matertera. 


Patruus  mag- 

nus, 
amita  magna^ 
avunculus 

magnus, 
matertera 


Fratris  so- 
rorisve, 
filius, 
filia. 


Consobri- 

nus, 
consobri- 

na. 


Adnepos, 
adneptis. 


Atavus, 
atavia. 


Propatruus,      Propior  so. 
proamita,        |  brino, 
proavunculns,  propior  so- 
promatertera.    brinsD, 


Fratris  so- 
rorisve, 
nepos, 
neptis. 


Consobrini 
consobri- 
naave 

filius, 

filia. 


Tr 


icpos, 


trineptis. 


Tritavus, 
tritavia. 


Abpatruns, 
abamita, 
abavunculus, 
abmatertera. 


Propatrui 
proamitEC, 

proavun- 

culi,  pro. 

materte- 
ra, 

filius, 

filia. 


Fratris  sororisve 

pronepos, 

proneptis. 


Sobrinus, 
sobrina. 


Consobrini  con- 
sobrintevG,  ne- 
pos, neptis,  fra- 
tris, sororisve, 

abnepos, 

abneptis. 


(See  Book  iii.  sec.  32.) 


COMMENTAEY    THE    THIED. 


1.  Tiitestaiorum  hereditates  lege  xii  1.  By  the  provisions  of  the  law  of 

tahularum  piimvm  ad  suos  hercdcs       the  Twelve  Tables    the  right  of  suc- 
2icrtinent.  cession  to  intestates  belongs  to  their 

sui  heredes. 

Just.  iii.  1.  1. 

(a)  In  the  third  book  of  his  Commentaries  Gains  treats 
of  two  important  subjects.  In  the  first  place  he  completes 
the  discussion  of  the  Law  of  Inheritance,  confining  himself 
in  this  book  to  intestate  succession.  This  topic  occupies 
eighty-seven  sections  of  the  commentary.  At  the  eighty- 
eighth  section,  commencing  with  the  words,  "  Nunc  trans- 
eamus  ad  obligationes,"  he  begins  the  Institutes  of  the 
Roman  Law  of  Obligations.  The  attention  of  the  student 
will  be  directed  to  this  important  subject  in  its  proper  place. 

Justinian  thus  defines  intestacy :  he  says,  "  Intestatus 
decedit,  qui  aut  omuino  testamentum  non  fecit,  aut  non 
jure  fecit ;  aut  id,  quod  fecerat,  ruptum  irritumve  factum  est, 
aut  nemo  ex  eo  heres  extitit."  Inst.  pr.  de  hered.  quae  ab 
etc.  (3.  1).  This  agrees  with  the  statement  of  Paulus,  who 
says,  "  Intestatus  est,  non  tantum  qui  testamentum  non 
fecit,  sed  etiam  cujus  ex  testamento  hereditatis  adita  non 
est."  1.  64,  de  verb.  sig.  (50.  16.)  Ulp.  Frag.  xxvi.  tit.  1. 
Thus  a  person  was  properly  said  to  be  intestate  who  had 
not  made  a  testament  at  all,  or  w^io  had  made  one  which 
could  not   be  sustained  as  valid  after  his  decease.     Again, 
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Qiiintilian  says,  "  Neque  ego  negaverim,  non  uno  genere 
fieri  intestates.  Ant  is  est  intestatus,  qui  non  scripsit  testa- 
mentum,  ant  qui  id  scripsit,  quod  valere  non  possit."  Declam. 
cccviii.     Brissonius,  sub  voce  "  Intestatus." 


2.  Sui  autem  heredes  existimantur 
liheri  qui  inpotestatc  inorientis  fioerint^ 
veluti  filius  filiave,  nepos  neptisve  ex 
filio,  pronepos  jjronepiisve  ex  nepote 
filio  nato  prognatus,  prognatave,  nee 
interest  utrum  naturales  sint  liberi, 
an  adoptivi.  Ita  demum  tamen  nepos 
iieptisve  etproneposproneptisve  suorum 
heredum  numero  sunt,  si  prcecedens, 
persona  desierit  in  potcstate  parentis 
esse,  sive  morte  id  acciderit  sive  alia 
ratione,  veluti  emancipatione  :  nam 
si  per  id  tempus  quo  quis  moritur 
filius  in  potestate  ejiis  sit,  nepos  ex  eo 
suus  heres  esse  non  potest.  Idem  et  in 
ceteris  deinceps  lihcrorum  pcrsonis  die- 
tiim  intellegemus. 


2.  Now  those  children  are  regarded 
as  sui  heredes,  who  were  under  the 
power  of  the  deceased  at  the  time  of 
his  death  e.  g.  a  son  or  a  daughter,  a 
grandson  or  granddaughter  by  a  son, 
a  great  grandson  or  great  grand- 
daughter, descended  from  a  grand- 
son, begotten  by  a  son.  Nor  does  it 
make  any  difiference  whether  they 
are  one's  own  or  adopted  children. 
Yet,  indeed,  the  grandson,  grand- 
daughter, and  the  great  -  grand- 
son,  or  great  -  gi'anddaughter  are 
only  in  the  number  of  sui  heredes, 
when  the  person  preceding  them  in 
agnation  has  ceased  to  be  under  the 
power  of  the  parens,  whether  this  has 
happened  from  death  or  any  other 
cause,  as  for  example,  by  emancipa- 
tion. For  if  at  the  time  when  a  man 
dies  his  son  is  under  hispotestas,  his 
grandson  by  that  son  cannot  be  his 
suus  heresy  and  we  apply  the  same 
rule  to  all  other  claims  of  ascendants 


Just  iii.  1.  2. 


3.  TJxor  quoque  quxe  in  manu  est 
sua  heres  est,  quia  filiw  loco  est ;  itera 
mirus  quoi  in  filii  manu  est,  'iiam  et 
?iccc  neptis  loco  est.  Sed  ita  demum 
erit  sua  heres,  si  filius  cujus  in  mamc 
erit,  cum  pater  moritur,  in  potestate 
ejus  non  sit.  Idemque  dicemus  et  de 
ea  quae  in  nepotis  manu  matrimonii 
causa  sit,  quia  proneptis  loco  est. 


3.  A  wife  also  who  is  in  manus  is  a 
sua  heres,  because  she  is  in  the  place  of 
a  daughter;  the  same  is  the  case 
with  a  daughter-in-law  who  is  in  the 
manus  of  a  son,  for  she  is  in  the  posi- 
tion of  a  granddaughter  ;  but  so  that 
she  will  only  be  a  sua  heres,  if  the 
son  in  whose  manus  she  shall  be 
when  the  father  dies,  is  not  under  his 
potestas.  We  affirm  the  same  thing 
also  of  her  who  is  by  marriage  in  the 
manus  of  a  gi'andson,  because  she  is 
in  the  place  of  a  granddaughter. 


Just.  iii.  1.  2. 
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4.  Postumi  qttoque,  qui  si  vivo  pa- 
rente  nati  essent,  in  potestate  ejus 
juturi  forcnt,  sui  /leredes  stmt. 


4i.  Also  those  'postumi  are  sui  here- 
des  wlio  would  have  been  under  tlie 
power  of  their  agnate  ascendant  if 
they  had  been  bom  while  he  was 
living. 


Just.  iii.  1,  2. 


5.  Idem  juris  est  de  his  quorum  no- 
mine ex  lege  JElia  Sentia  vel  ex  sena- 
tuscmviulto  post  mortem  patris  causa 
probatur  :  nam  ethi  vivo  patre  causa 
probata  in  potestate  ejus  futuri  es- 
sent. (6) 


5.  The  same  rule  of  law  prevails 
with  respect  to  those  in  whose  name, 
after  the  death  of  their  father  there 
has  been  a  causes  prolatio,  in  accor- 
dance with  the  lex  ^lia  Sentia  or 
the  senatus-consultnm  ;  for  if  cause 
had  been  shown  (causa probata)  while 
the  father  was  living,  they  would 
have  been  under  his  power. 


{b)  The  first  leaf  of  this  book  of  the  commentary,  which 
includes  from  the  first  to  the  sixth  section,  has  been  effaced- 
Goeschen  has  supplied  the  missing  text  from  the  Collatio 
leg-um  Mos.  et  Rom.  tit.  xvi.  s.  2,  \yith  assistance  from  the 
Institutes  of  Justinian, 


6.  Quod  etiam  de  eo  filio,  qui  ex 
prima  secundave  mancipatione  post 
mortem  p'^  tris  manumittitur,  intelle- 
gemus. 


6.  We  understand  that  this  also 
applies  to  a  son,  who  after  the  death 
of  his  father  is  manumitted  by  the 
fii'st  or  second  mancipation. 


7.  Igitur  cum  filius  filiave,  et  ex 
altero  filio  nepotes  neptesve  extant, 
pariter  ad  hereditatem  vocantur ;  nee 
qui  gradu  proximior  est  ulteriorem 
excludit :  segwum  enina  videbatur 
nepotes  neptesve  in  patris  sui  locum 
portionemque  succedere.  Pari  ra- 
tione  et  si  nepos  neptisve  sit  ex  filio 
et  ex  nepote  pronopos  proneptisve, 
simul  omnes  vocantur  ad  heredi- 
tatem. 


Just.  iii.  1.  6. 


7.  When  therefore  there  are  sur- 
viving, a  son  or  daughter,  and  gi'and- 
sons  or  granddaughters  by  a    second 
son,  they  are  all  equally  called  to  the 
inheritance,  nor  does  he  who  is  of  a 
nearer  degree  exclude  one  more  re. 
mote;  for   it  seemed   equitable  that 
grandsons  and  granddaughtei'S  should 
succeed  to    the  place  and  share  of 
their  father.      For  a  like  reason,  if 
there  be  a  grandson  or  granddaughter 
born  to  a  son,  or  a  great-grandson  or 
great-granddaughter  born  to  a  grand- 
son, all  are  called  to  the  inheritance. 
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8.  Et  quia  placebat  nepotes  nep- 
tesve,  item  pronepotes  proneptesva 
in  parentis  sui  locum  succedere :  con- 
veniens esse  visum  est  non  in  capita, 
sed  in  stirpes  hereditates  dividi,  ita 
ut  filius  partem  dimidiam  bereditatis 
ferat,  et  ex  altero  filio  duo  pluresve 
nepotes  alteram  dimidiam  ;  item  si 
ex  duobus  filiis  nepofes  extent,  et  ex 
altero  filio  unus  forte  vel  duo,  ex 
altero  tres  aut  quattuor  ad  unum  aut 
ad  duos  dimidia  pars  pertineat,  et  ad 
tres  aut  quattuor  altera  dimidia. 


Just.  iii.  1.  6. 


8.  And  because  it  was  determined 
that  grandsons  or  granddaughters, 
and  also  great-grandsons  or  great- 
granddaughters,  should  succeed  in 
the  place  of  their  parents,  it  also 
seemed  equitable  that  the  inherit- 
ances should  be  divided,  not  among 
the  heirs  numerically  {in  capita), 
but  by  stocks  [in  stirpes) ;  so  that 
(in  the  case  of  two  sons)  one  son 
should  take  his  half  share  of  the  in- 
heritance, and  two  or  more  grandsons 
by  the  other  son  should  receive  the 
remaining  half.  Again,  if  there  are 
surviving  grandsons  by  two  sons ; 
and  one  son  have,  say,  one  or  two 
sons,  and  the  other  three  or  four ;  a 
half  share  belongs  to  the  one  or  two 
grandchildren  by  the  first  son,  and 
the  remaining  half  to  the  three  or 
four  by  the  other  son. 


9.  Si  nuKits  sit  snorum  heredum, 
tunc  hereditas  Tpertinet  ex  eademlege 
XII  tabularum  ad  acZgnatos. 


9.  If  there  be  no  one  as  situs  heres, 
the  inheritance  then  belongs  to  the 
agnati  by  the  same  law  of  the  Twelve 
Tables. 


Just.  iii.  2.  pr. 


10.  Vocantur  autem  agnati  qui 
legitima  cognationejuncti  sunt:  legi- 
tima  autem  cognatio  est  ea  quae  per 
virilis  sexus  personas  conjungitur. 
Itaque  eodem  poAre  nati  fratres  agnaH 
sihi  sunt,  qui  etiam  consanguinei 
vocantnr  nee  requiritur  an  etiam 
matrem  eandem  haiuerint.  (c)  Item 
patruus  fratris  filio  et  invicem  is  illi 
agnatus  est.  Eodem  numero  sunt 
fratres  patrueles  inter  se,  id  est  qui 
ex  daobus  fratrihus  progenerati  sunt, 
qno5  pleriqwe  etiam  consohrinus  vo- 
eant.  Qua  ratione  scilicet  etiam  ad 
plures  gradut  agnationis  pervenire 
poterimus,   (d) 

JUBT  iii.  2.  1. 


10.  Now  those  persons  are  called 
agnates  who  are  connected  by  legal 
relationship  {legitima  cognatio)  such 
legitima  cognatio  is  that  bond  of 
relationship  which  is  formed  through 
persons  of  the  male  sex.  Thus, 
brothers  begotten  by  the  same  father 
are  agnates  to  each  other ;  these  also 
are  called  consanguinei,  nor  need  it 
be  enquired  whether  they  have  the 
same  mother.  Again  an  uncle  is  an 
agnatus  to  his  brother's  son,  and  so 
also  is  the  latter  to  his  uncle.  In  the 
same  class  as  mutually  agnate  are/ra- 
tres patrueles,  i.e.,  sons  of  brothers; 
commonly  called  cousins.  By  following 
this  scheme  we  may  arrive  at  more 
degrees  of  agnatic  relationship. 
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(c)  Ulpianus  says,  "  Post  suos  ab  intestate  legitimi  ad- 
mittuntur  primum  consanguinei.  li  sunt  frater  et  soror  qui 
in  ejusdem  potestate  patris  fuerunt,  et  si  ex  diversis  niatri- 
bus  nati  sunt.  Consanguineos  et  adoptio  facit  et  adrogatio 
et  causae  probatio  et  in  manum  conventio."  Mos.  et  Rom. 
Col.  xvi.  6. 

{d)  The  sections  from  10  to  17,  as  may  be  inferred  from 
the  text,  are  very  imperfect.  They  have  been  amended  from 
the  "  Mosaicarum  et  Romanarum  legum  collatio,"  xvi.  c.  2, 
which  treats  of  legitimate  succession;  the  title  of  the  second 
chapter  being,  "  Gaius  institutionum  libro  iii.  legitimas  sic 
ordinat  successiones ; "  from  Gai.  i,  156,  and  from  other 
sources.     See  Gneist,  note  on  page  153. 


11.  Non  tamen  omnibus  simid  ag- 
natis  dat  lex  xii  tabulamm  heredi- 
tatem,  sed  his  qui  tunc,  cum,  cerium, 
est  aliquem  intestato  decessisse, 
proximo  gradu  sunt. 


11.  Yet  the  law  of  the  Twelve 
Tables  does  not  give'  the  inheritance 
to  all  the  agnates  at  the  same  time, 
bat  to  those  who  are  next  in  degree 
to  the  deceased  at  whatever  time  it 
is  ascertained  that  he  has  died  intes- 
tate. 


Just.  iii.  2.  2. 


12.  Neo  in  eo  jure  saccessio  est: 
ideoque  si  agnatus  proximus  heredi- 
taf em  omiserit,  vel  antequam  adierit, 
decesserit,  sequentibus  nihil  juris  ex 
lege  cowipetit. 


12.  There  is  by  law  no  succession 
in  this  class  of  heirs.  So  that  if  the 
nearest  agnate  refuse  the  inheritance, 
or  die  before  he  has  entered  upon  it, 
no  right  accrues  by  law  to  those 
next  in  order. 


13.  Ideo  autem  non  mortis  tem- 
pore qnis  proximus  sit  requirimus,sed 
eo  tempore  quo  certumfuerit  aliquem 
intestatum  decessisse,  quia  si  quistes- 
tamento  facto  decesserit,  melius  esse 
visum  est  tunc  ex  iis  requiri  proxi- 
mum,  certum  esse  cceperit  neminem 
ex  eo  testamento  fore  heredem. 


13.  Thus  we  seek  out,  not  for  the 
agnatus  who  was  next  in  degree  at 
the  time  of  death,  but  at  the  time 
when  it  was  ascertained  that  the  de- 
ceased died  intestate ;  because  if  the 
man  who  dies  has  made  a  testament, 
it  seems  to  be  better  to  seek  for  the 
nearest  of  the  agnate  relations,  only 
when  it  has  been  ascertained  that  no 
one  will  be  heir  by  the  testament. 

r  F  2 


436 


COM.  III.  SEC.  XIV. 


14.  Quod  ad  fominas  taincn  afcti- 
iiet,  in  lioc  jure  aliucJ  in  ipsanim 
hereditatibus  capicndis  placuit,  aliud 
in  ceterorum  bonis  ab  his  capiendis. 
Nam  feraiiiai'um  Itcreditates  pcj'iude 
ad  nos  aynationis  jure  redeunt  atque 
masculorum  :  nostrse  vero  hereditates 
ad  feminas  ultra  consanguineorum 
gradum  non  pertinent.  Ttaque  soror 
fratri  sorori'^e  legitima  heres  estj 
amita  vero  et  frat?n's  filia  legitima 
heres  esse  non  potest.  Sororis  au- 
tem  nobis  loco  est  etiam  mater  aut 
noverca  quae  per  in  wanum  conven- 
tionem  aput  patrcra  nostrum  jura 
filise  consecuta  est. 


14.  Yetso  far  as  regards  women, un- 
der this  law  one  rule  has  been  adopted 
with  respect  to  our  taking  possession 
of  their  inheritances,  and  another 
with  regard  to  their  acquiring  the  pro- 
perty of  any  one  else.  For  the  inherit- 
ances of  females  legally  revert  to  ua 
by  the  law  of  agnation  just  as  those  of 
males  ;  but  onr  inheritances  do  not 
belong  to  women  who  are  not  within 
the  degi'ees  of  consanguinity.  Thus 
a  sister  is  legal  heir  to  a  brother  or 
sister ;  but  a  maternal  aunt,  and  the 
daughter  of  a  brother,  cannot  be  our 
legal  heir.  A  mother  or  step-mother, 
who,  by  a  conventio  in  manits  with  our 
father,  has  attained  the  rights  of  a 
daughter,  is  classed  as  our  sister. 


Just.  iii.  2.  3. 


15.  Si  ei  qui  defunctus  erit  sit 
frater  et  alterius  fratris  filius,  sicut 
ex  superioribus  intellegitui",  frater 
prior  est,  quia  gradu  prascedit.  Sed 
alia  facta  est  juris  interpretatio  inter 
Euos  heredes. 


16.  Quodsi  defuncti  nnllus  frater 
extet,  sed  sint  liberi  fratrum,  ad 
omnes  quidem  hereditas  pertinet: 
sed  quresitura  est,  si  disi^ari  forte 
numero  sint  nati,  ut  ex  uno  unus  vel 
duo,  ex  altero  tres  vel  quattuor, 
utrum  in  stirpes  dividenda  sit  here- 
ditas, sicut  inter  suos  heredes  juris 
est  an  potius  in  capita.  Janidudum 
tamen  placuit  in  capita  divideudam 
esse  hereditatcm.  Itaque  quotquot 
erunt  ab  utraque  parte  pcrsonse,  in 
tot  portiones  hereditas  dividetur,  ita 
ut  singuli  singulaa  portiones  ferant. 


Just. 


15.  If  the  deceased  have  a  brother 
and  the  son  of  another  brother,  it  is 
understood  irom  what  we  have  writ- 
ten before,  that  the  brother  has  the 
prior  claim,  because  he  is  nearer  by 
one  degree.  But  a  dififerent  interpre- 
tation of  the  law  has  been  settled  with 
regard  to  sui  heredes. 

16.  If,  however,  there  is  no  brother 
of  the  deceased  surviving  him,  though 
there  are  children  of  brothers,  the 
inheritance  indeed  belongs  to  all; 
but  the  question  arises,  if  the  children 
should  happen  to  be  unequal  in  num- 
ber— as  when  there  are  one  or  two 
sons  of  the  one  brother,  and  three  or 
four  sons  of  the  other  brother — should 
the  inheritance  be  divided  according 
to  stocks  (stirpes),  as  is  the  rule 
amongst  sui  heredes,  or  rather  ac- 
cording to  individuals  (capita).  Yetit 
was  some  time  since  determined  that 
the  inheritance  should  be  divided 
according  to  individuals.  And  thus  tho 
inheritance  would  be  divided  into  as 

iii.  2.  4. 
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many  portions  as  there  shall  be 
persons  in  both  sections  together, 
so  that  all  take  a  share  apiece. 


17.  Si  nullus  agnatus  sit,  eadem 
lac  XII  tabularum  gentiles  ad  here- 
ditatem  vocat.  Qui  sint  autem  gen- 
tiles, primo  comnientario  rettulimus. 
Et  cum  illic  admonuerimus  totum 
gentilicium  jus  in  desuetudinem 
abisse,  supervacuum  est  hoc  quoque 
loco  de  ea  re  cm-iosius  tractare.  (e) 


17.  If  there  is  no  agnatus,  the  same 
law  of  the  Twelve  Tables  calls  the 
gentiles  to  the  inheritance.  Now 
we  have  explained  in  the  first  com- 
mentary who  are  denoted  by  the 
term  gentiles,  and  since  we  there 
stated  that  all  the  gsntilician  law  has 
passed  out  of  use,  it  is  unnecessary  in 
this  place  to  treat  upon  the  point 
more  fully. 


(e)  Gaias  in  considering  the  subject  of  intestate  succes- 
sion directs  attention  to  the  ancient  jus  civile  and  to  the 
emendations  introduced  by  the  edicts  of  the  prsetors  in 
accordance  with  the  principles  of  the  jus  gentium.  Living 
probably  more  than  two  centuries  before  the  legislation  of 
Justinian,  his  commentaries  of  course  do  not  touch  the 
reforms  and  alterations  made  by  the  later  constitutions  of  the 
emperor,  recorded  in  the  Novelise,  118  and  127.  The  diffe- 
rent periods  of  the  law  relating  to  intestate  succession  are 
deserving  the  most  careful  consideration.  In  ancient  Rome 
the  succession  to  the  property  of  an  intestate,  or  the  successio 
legitima,  as  it  is  called,  was  regulated  entirely  by  the  jus 
civile  and  admitted  of  no  interference  on  the  part  of  the 
praetors.  It  was  built  entii-ely  upon  the  principles  of  agna- 
tion, extending  that  principle  so  as  to  include  the  (/entiles. 
Hence,  if  the  family  bond  were  broken  even  by  the  "minima 
capitis  deminutio,"  the  right  of  succession  in  that  familia 
was  utterly  destroyed.  Mere  cognation  or  blood  relation- 
ship as  such  gave  no  right  whatever  to  succeed  to  the  estate 
of  an  intestate.  Thus,  in  ancient  Rome  the  succession  ex 
Jure  civili  was  regulated  as  follows: — First  came  the  sul 
heredes  of  the  deceased  ingenuus  male  ascendant  without 
respect  to  sex  or  to  the  degree  of  relationship.  Tiiese  sni 
are  not  to  be  regarded  strictly  speaking  as  succeeding  to  the 
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paternal  inheritance,  for  the  law  presupposed  that  they 
retained  the  estate  of  the  defunctus  as  his  heirs,  without  any 
legal  succession.  Secondly,  if  there  were  no  sui  heredes  to 
continue  in  the  property  of  the  defunctus,  the  inheritance 
descended  to  the  "  proxiuius  agnatus,"  and  when  there  were 
several  of  the  same  degree  they  inherited  not  singly  but 
together.  Originally  there  was  no  distinction  of  sex  made, 
but  a  limitation  was  introduced  at  an  early  period,  which 
permitted  women  to  be  called  only  as  con&anguinece.  The 
vestal  virgins  could  not  inherit  ab  intestato.  Thirdly,  when 
there  were  no  agnates  the  gentiles  were  called  to  the  inherit- 
ance. The  term  "gentiles"  was  applied  to  persons  united 
together  by  a  common  name.  It  was  from  the  "  gentes" 
that  the  "  curiae"  were  originally  formed.  The  different 
members  of  a  gens  were  united  together  by  common  reli- 
gious observances,  and  they  enjoyed  certain  mutual  rights ; 
especially  were  they  privileged  by  possessing  the  right  of 
inheritance  to  an  intestate  after  the  agnates,  as  Gains  ob- 
serves, in  accordance  with  the  enactment  of  the  law  of  the 
Twelve  Tables.  Cicero  says,  "  Gentiles  sunt,  qui  inter  se 
eodem  nomine  sunt.  Non  est  satis.  Qui  ab  ingenuis  ori- 
undi  sunt.  Ne  id  quidem  satis  est.  Quorum  majorum 
nemo  servitutem  servivit.  Abest  etiam  nunc.  Qui  capite 
non  sunt  deminuti.  Hoc  fortasse  satis  'est."  Top.  c.  C. 
Uljoianus,  giving  an  account  of  the  law  as  it  was  in  his  time, 
says,  "  Intestatorum  ingenuorum  hereditates  pertinent  pri- 
mum  ad  suos  heredes,  id  est  liberos,  qui  in  potestate  sunt, 
ceterosque,  qui  liberorum  loco  sunt.  ISi  sui  heredes  non 
sunt,  ad  consanguineos,  id  est  fratres  et  sorores  ex  eodem 
patre.  Si  nee  hi  sunt,  ad  reliquos  agnatos  proximos,  id  est, 
cognatos  virilis  sexus,  per  mares  descendentes,  ejusdem 
familiee.  Id  enim  cautum  est  lege  duodecim  tabularum 
hac :  '  si  intestato  moritur,  cui  suus  heres  nee  escit, 
agnatus  proximus  familiam  habcto.'  Ad  feminas  ultra  con- 
sanguineorum  gradum  legitima  hereditas  non  pertinet.  Ita- 
que  soror  fratri  sororive  legitima  heres  fit."  Tit.  xxvi.  sees. 
1  et  6.     For  the  alterations  made  by   the  praetors,  see  the 
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note  to  sec.  32  of  this  book  ;  Paul.  Sent.  IV.  8.  s.  1.  22,  23 ; 
Ulp.  in  Coll.  44.  Mos.  et  R.  xvi.  4.  1.  195.  s.  1.  Dig.  de  V.  S. 
(50.  16).  The  sul  divided  the  inheritance  among  themselves 
according  to  stirpes  or  branches,  but  these  branches  again 
divided  among  themselves  pei'  capita.  The  consanguinei  and 
the  agnates  divided  the  property  between  them  per  capita. 
For  the  alteration  made  by  the  senatus-consultum  Tertulli- 
anum  passed  in  the  reign  of  Hadrian,  in  regard  to  the  "jus 
trium  vel  quatuor  liberorum,"  and  by  the  senatus-consultum 
Orphitianum  under  Marcus  and  Comraodus,  in  favour  of 
children  claiming  the  inheritance  of  their  mother,  see  notes 
to  sec.  24. 

18.  Hactenus  lege  xii   tabularum  18.  Thus  far,  the  rights  of  succes- 

finitEe  sunt  intestatorum  hereditates  :  sion  to  intestates  are  limited  by  the 
quod  jus  quemadmodutn  strictum  law  of  the  Twelve  Tables,  and  how 
fuerit,  palam  est  intelligere.  rigid  this   law  has  been,  is  clearly 

to  be  understood. 


19.  Statim  enim  emancipati  liberi 
nullum  jus  in  hereditatem  parentis  ex 
ea  lege  habent,  cum  desierint  sui 
heredes  esse. 


19.  For  as  soon  as  children  are 
mancipated  they  have,  by  this  law, 
no  right  to  the  inheritance  of  their 
parentes,  since  they  have  ceased  to 
be  sui  heredes. 


20.  Idem  juris  est,  si  ideo  liberi 
non  sint  in  potestate  patris,  quia  siut 
cum  eo  civitate  Eomano  donati,  nee 
ab  Imperatore  in  potestate  redacti 
fuerint. 


20.  The  same  rule  of  law  prevails 
if  children  are  not  under  the  potestas 
of  their  father,  because  they  have  re- 
ceived the  Roman  citizenship  at  the 
same  time  with  their  father,  but  have 
not  been  placed  under  his  potestas 
by  the  emperor. 


21.  Item  agnati  capite  diminuti 
non  admittuntur  ex  ea  lege  ad  here- 
ditatem, quia  nomen  agnationis  ca- 
pitis deminutione  periraitur. 


21.  Also  agnates  who  have  suffered 
a  capitis  deminutio,  are  by  this  law 
not  admissible  to  the  inheritance, 
because  all  that  is  denoted  by  agna- 
tion is  lost  through  this  capitis  de- 
minutio. 


22.  Item  proximo  agnato  non 
adeunte  hereditatem,  nihilo  magis 
sequens  jure  legitime  admittitur. 


22.  Also  though  the  nearest  agnate 
does  not  enter  upon  the  inherit- 
ance, the  next  ia  legal  order  of  suc- 
cession is  certaiiilv  not  admitted. 
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23.  Item  feminjB  agnatcc  quro- 
cumque  consanguineorum  graduni, 
excedunt,  nihil  juris  ex  lege  habent. 


23.  Also  women  related  as  ag- 
nates who  are  beyond  the  degrees  of 
consanguinity  have  no  rights  by  this 
law. 


24  Similiter  nonadmittunturcog- 
nati  qui  per  feminini  sexus  personas 
necessitudine  junguutur;  adeo  qui- 
dem,  ut  nee  inter  matrem  et  filium 
filiamve  ultro  citroque  hereditatis 
capiendse  jus  conpetat,  prseter  quam 
si  per  in  manum  conventionem  con- 
sanguinitatis  jura  inter  eos  constite- 
rint.  (/) 


24.  In  like  manner  cognates  who 
are  joined  in  relationship  through 
pel  sons  of  the  female  sex,  are  not 
admitted ;  go  that  even  between  the 
mother  and  the  son  or  daughter  there 
does  not  arise  either  on  the  one  part 
or  the  other  any  right  entitling  to  the 
possession  of  the  inheritance,  luiless 
the  rights  of  consanguinity  exist  be- 
tween them  through  a  conventio  in 
manum. 


(/■)  The  senatus-consultuiii  Tertulliaiium,  passed  a.d.  158, 
permitted    a    mother — but  not    the    grandmother — having 
three  or  four  children,  according  as  she  was  an  ingeniia  or  li- 
feer^a  to  obtain  the  succession  to  her  children  when  the  latter 
died  intestate  without  issue,  and  when  tlieir  father  was  not 
living,  or  did  not  think  fit   to  claim  the  inheritance.     The 
consanguine  brother  of  a  son  or  of  a  daughter,  excluded  the 
mother ;  but  the  consanguine  sister  was  allowed  to  succeed 
with  the  mother.     Tit.  Dig.  ad  S.  C.  Tertull.  (38.  17)  1.  34. 
Dig.  ad  S.  C.  Trebell.  (36.  1).     "Ex  Tertulliano  senatus- 
consulto  ut  succedat  mater  filio  ab  intestato  quatuor  requir- 
untur,  scilicet  quod  ea  sit  mater,  et  quod  filius  decedat  pubes, 
alioquin  si  impubes,  nee  intra  annum   ipsa   mater  tutorem 
petierit,   excluditur  tertio  quod   ab  intestato  decedat   ipse 
impubes,  quod  filius  decedens  non  habet  filios,  nee  descen- 
dentes,  etc."      Daoyz  sub  voce   "  Tertulliano,"  pars  ii.  p 
618Z>.     The  senatus-consultum  Trebellianum  was  an  inva- 
sion of  the  agnatic  principle,  but  not  the  earliest  invasion. 
The  lex  Julia  et  Papia  Poppsea  had  already  broken  through 
that  principle  when  the  agnates  were  either  celibates  or 
childless   persons.      Constantino   extended   the  principle   of 
the  senatus-consultum  TertuUianum  still  further,   allowing 
the  molhcr  witliout    the   liberi    to    take   one-third     of    the 
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child's  property;  Valentin ian  allowed  her  to  take  two-thirds  ; 
Justinian  the  whole,  but  in  conjunction  with  the  brothers 
and  sisters  of  the  intestate.  Juslinian  says,  "  Et  primus 
quidem  divus  Claudius  matri  ad  solatium  liberorum  amis- 
sorum  lefjitimam  eorum  detulit  hereditatem."  By  the 
senatus-consultum  Orphitianum,  passed  a.  d.  178,  twenty 
jears  after  the  senatus-consuUura  Tertullianum,  children 
were  preferred  before  all  the  agnates  in  intestate  succession 
to  their  mother  if  she  were  not  in  manus;  and  by  a  later 
constitution  the  privilege  of  succession  was  extended  to  the 
maternal  ascendants.  Justinian  says  that  a  spurius  shall 
not  be  entitled  with  the  legitimate  children  (Justis  liheris) 
to  receive  anything  from  an  "  iiilustris  mater."  and  he  adds 
because  "in  mulieribus  ingenuis  et  in  inlustribus  castitatis 
observatio  praacipuum  debitum  est."  Boecking's  Instit.  p. 
268.  Instit.  de  S.  C.  Tertull.  (3.  3.)  Instit.  de  S.  C.  Orphit. 
(3.4.)  Domenget  in  loco.  l.S.Cod.ad  S  C.  Orphit.  (6.  57.)  1.  II. 
Cod.  de  suis  (6.  55.)  Nov.  18.  c.  4.  et  legit,  lib.  et  ex  fil. 
etc;  Gneist  says  that  Gaius  makes  no  mention  in  this 
place  of  the  senatus-consultum  Orphitianum  and  Tertullia- 
nura.  See  Ulp.  Frag,  xxvi,  7.  8.  In  1.  9.  Dig.  ad  S.C.  Tre- 
bell.  (36.  1 ),  the  Florentine  MSS.  of  the  Digest,  which 
possesses  the  highest  authority,  has  the  following  inscription : 
"Gains  libro  singulari  ad  S.C.  Orfitianum,"  but  the  extract 
seems  to  be  taken  from  Paulus  lib.  sig.  ad  hoc  S.C.  The 
same  remarks  apply  in  regard  to  the  inscription  in  the  Co- 
dex Florentinus  in  1.  8.  Dig.  eod.  "  Gaius  libro  singulari 
ad  S.C.  Tertullianuni." 


25.  Sed  hso  juris  iniquitates  edicto  25.  But  the  want  of  equity  in  this 

Prsetoris  emondatse  sunt.  law  was  remedied  by  the  edict  of  the 

Prastor. 


26.  Nam   liberos   omnea  qui  legi-  26.  For  all  those  children  who  are 

timo  jure  deficiuntur  vocat  ad  here-  deprived  by  this  rule  of  law,  he  calls 

ditatem    proinde   ac  si  in  potestate  to  the  inheritance  just  as  if  they  had 

parentura   mortis   tempore  fuissenfc,  been  under  the  pofesias  of  their  agnate 

sive  soli  sint  sive  otiam  sui  heredes,  ascendant  at  the  timo  of  his  death ; 
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id  est  qui  in  potestate  patris'  fuerunt,  and  this  either  by  themselves  or 
concurrant.  conjointly  with  the  sui  heredes,  i.e., 

those  who  were  actually  under  the 
power  of  their  father. 

Jlst.  iii.  5.  pr. 

27.  Adjrnatos  autum  capite  demi-  27.  But  he  does  not  call  to  the  in- 

nutos  non  secundo  gradu  post  suos  heritance  in  the  second  degree  im- 
heredes  vocat,  id  est  non  eo  gradu  mediately  after  the  sui  heredes,  those 
vocat  quo  per  legem  vocareutur,  si  agnates  who  have  sufifered  a  capitis 
capite  minuti  non  essent ;  sed  tertio,  deminutio ;  i.e.,  he  does  not  call  them 
pi'oximitatis  nomine :  licet  enim  ca-  to  that  rank  to  which  they  would  be 
pitis  deminutione  jus  legitimum  per-  called  by  the  law  if  there  had  not  been 
dideiint,  certe  cognatioilis  jura  reti-  a  capitis  demmutio,  but  to  the  third 
nent.(g)  Itaque  si  quis  alius  sit  qui  degree  by  reason  of  their  nearness 
integrum  jus  agnationis  habebit,  is  of  relationship;  for  although  by  the 
potiur  erit,  etiam  si  longiore  gradu  capitis  deminutio  they  have  lost  their 
fuerit.  legal  claim,  they  retain  their  rights 

of  cognate  relationship.  So  if  there 
be  any  other  person  whose  agnatic 
right  is  complete,  he  will  have  a 
stronger  claim,  even  though  he  be 
more  remote  in  degree. 

Just.  iii.  5.  1. 

(g)  We  have  already  explained  what  the  Romans  under- 
stood by  the  term  agnation.  See  note  to  section  156.  bk.  i. 
By  the  term  cognation  we  are  to  understand  blood  relation- 
shi]>,  Cognatio  naturalis  was  applied  to  the  relation  sub- 
sisting between  several  persons  on  account  of  oneness  of 
blood,  this  might  be  an  immediate  derivation  when  it  was 
said  to  be  superior,  or  mediate,  in  which  case  it  was  said  to 
be  inferior.  Thus  cognation  might  arise  from  having  either 
a  common  father  or  a  common  motlier.  Cognatio  civilis  was 
applied  to  the  relationship  subsisting  between  adopted  chil- 
dren with  the  pater  adoptans,  and  also  to  agnate  relation- 
ship, Paulus  says,  "  Nomen  cognationis  a  graece  voce  dictum 
videtur ;  o-v/ycvets  enim  illi  vocant  quos  nos  cognatos  ap- 
pellamus."  Speaking  of  the  distinction  between  the  terms 
agnate  and  cognate,  he  says,  "  Inter  agnates  igitur  et  cog- 
natos hoc  interest,  quod  inter  genus  et  speciem  ;  nam  qui 
est  agnatus,  et  cognatus  est,  non  utique  autem  qui  cognatus 
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est,  et  agnatus  est ;  alterum  enim  ci\^ile,  alterura  naturale 
nomen  est.  Cognationis  origo  et  per  feminas  solas  contin- 
git ;  frater  enim  est  et  qui  ex  eadera  matre  tantuiu  natus 
est;  nam  qui  eundem  patrem  habent,  licet  diversas  matres, 
etiam  agnati  sunt."  1.  10.  sees.  1.  4.  5.  6.  Dig.  de  grad.  et 
affin.  (38.  10).  Again,  Modestinus  with  his  usual  care  and 
exactness  explains  the-  Roman  idea  of  cognatio.  He  says, 
"  Cognationis  substantia  bifariam  apud  Romanos  intelligitur. 
Nam  qujsdam  cognationes  jiire  civili  quoedam  naturall  con- 
nectuntur;  nonnunquam  utroque  jure  concurrente,  et  natu- 
rall, et  civili,  copulatur  cognatio.  Et  quidem  naturalis  cog- 
natio per  se  sine  civili  cognatione  intelligitur,  quse  per 
feminam  descendit  qugs  vulgo  liberos  peperit.  Civilis  autem 
per  se,  quaa  etiam  legitima  dicitur,  sine  jure  naturali  cogna- 
tio consistit  per  adoptionem.  Utroque  jure  consistit  cognatio 
cum  justis  uuptiis  contractis  copulatur.  1.  4.  sec.  2.  tit.  cit. 
(38.  10).  Taking  any  one  person  from  which  to  view 
natural  relationshi]),  it  branches  out  into  ascendants  and  des- 
cendants. Such  relationship  is  called  the  linea  recta. 
Again,  two  or  several  persons  may  trace  their  pedigree  to  a 
third  person  as  their  common  ancestor,  in  which  case  the 
relationship  is  termed  collateral  and  the  line  is  termed  the 
linea  transversa.  Nearness  of  affinity  is  always  deter- 
mined by  degrees ;  and  the  rule  in  Roman  law  is  that  every 
conception  makes  a  degree.  Hence  the  maxim  :  "  Tot  grad  us, 
quot  generationes."  The  calculation  of  degrees  of  relation- 
ship in  the  Canon  law,  in  the  case  of  collaterals,  is  exceed- 
ingly simple  when  the  maxim  of  the  Roman  law  just  cited 
is  borne  in  mind.  It  is  the  following:  In  that  degree  in 
which  persons  belonging  to  a  collateral  line  are  related  to  a 
common  ancestor,  in  that  same  degree  are  they  related  to 
each  other ;  but  if  one  person  is  in  a  more  remote  degree 
than  another,  then  this  degree  is  to  be  taken  as  the  degree 
of  relationship  subsisting  between  such  collaterals.  To  make 
this  plain,  A  iifour  degrees  from  X  the  common  ancestor, 
and  B  is  also  four  degrees,  then  by  the  Canon  law  A  is  in 
the  fourth  degree  from  B.      Again,  A  is  five  degrees  from 
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X  the  common  ancestor,  and  B  \sfour;  then  A.  is  in  the 
fifth  degree — not  the  fourth — from  B,  for  the  greater  de- 
gree fixes  the  relationship.  Collaterals  are  either  related  by 
an  affinity  derived  from  the  same  pair,  in  which  case  they  are 
said  to  be  germani,  or  they  are  related  by  the  half  blood. 
If  they  had  a  common  father  they  were  said  to  be  consan- 
gumeijif  a  common  mother,  utcj-ini.  As  we  have  already 
seen,  if  the  family  bond  were  traced  only  through  males, 
born  in  wedlock,  persons  thus  related  were  termed  agnates. 
When  two  persons  related  to  each  other  marry,  or  when 
two  persons  related  to  a  third  person  marry,  or  when  two 
persons  united  by  natural  and  civil  relationship  marry,  and 
have  children,  the  children  are  said  to  be  related  by  a 
manifold  relationship.  See  Moehler  Pand.  pp.  18,  19. 
Articles  "  Consanguineus,"  "  Germanus"  and  "  Uterinus"  in 
Hermann's  Handlexicon,  and  Brissonius. 


28.  Idem  juris  est,  ut  quidam,  pu- 
tant,  in  ejus  agnati  persona,  qui 
proximo  agnato  omittente  heredita- 
tem,  niliilo  magis  jure  legitimo  ad- 
mittitur.  Sed  sunt  qui  putant  hunc 
eodem  gradu  a  Prcetore  vocari,  quo 
etiam  per  legem  agnatis  hereditas 
datur. 


29.  Feminae  certe  agnatss  quae 
consanguineorum  gradum  excedunt 
tertio  gradu  vocantur,  id  est  si  neque 
suus  heres  neque  agnatus  ullus  erit. 


28.  The  same  rule  of  law  applies, 
as  some  think,  in  the  case  of  that 
agnate  who,  though  the  nearest  agn- 
atic kinsman  declines  the  inheritance, 
has  not  on  that  account  a  better 
right  to  admission.  There  are  some 
who  think  that  this  man  is  called  by 
the  Praetor  to  the  same  degree  as 
that  in  which-bhe  hereditas  is  given 
to  the  agnates  by  operation  of  law. 

29.  Moreover,  female  agnates  who 
are  outside  the  class  of  consanguinecc 
are  called  to  the  inheritance  in  the 
third  degree ;  when  there  is  neither 
a  suus  heres  nor  any  male  agnate. 


30.  Eodem  gradu  vocantur  etiam 
eae  personse  quae  per  feminini  sexus 
personas  copulatae  sunt. 

31.  Liberi  quoque  qui  in  adoptivse 
familia  sunt  ad  naturalium  parentum 
hereditatem  hoc  eodem  gradu  vo- 
cantur. 

Jis.  iii 


30.  And  in  the  same  degree  are 
called  those  women  who  are  related 
through  persons  of  the  female  sex. 

31.  Children  also  who  belong  to  an 
adoptive  family  are  called  to  the  in- 
hei'itance  of  their  natural  parents  in 
the  same  (the  third)  degree. 

,  5.  3. 
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32.  Quos  autem  Prtetor   vocat  ad  32.  But   those  whom   the    prsetor 

hereditatem,   hi  heredes  ipso  quidera  calls  to  the  inheiitance   do  not    be- 

jure  non,/inni.     JVam  Prjetor heredes  come  heirs  by  the  jits   civile;    since 

facere  non  potest :  per  legem   enim  the  prajtor  cannot  make  heirs.     For 

tantum  vel  similem  juris  constitutio-  persons  become  heirs  only  by  the  jh* 

nem  heredes  fiunt,  vehdi  Tper  senatus-  civile,  or  by  a  constitution  in  the  na- 

consultum   et   constitutionem   Tprinci-  tureof  alaw  such  as  asenatus-consul- 

palem  .-  sed  eis  si  quidem  Praetor  det  turn  and  an  imperial  constitution.  But 

honorum  Tpossessionem,  loco  heredum  those  to  whom  the  Prsetor   grants 

constituuntnr.  (Ii)  possession  of  the  property   (honorum 

possessio)  are  accounted  in  the  place 
of  heirs. 


(k)  In  section  17  of  this  book,  attention  has  been  called 
to  the  succession  to  the  property  of  an  intestate  ex  jure  civHi. 
The  present  note  will  tlierefore  be  confined  to  an  explanation 
of  the  changes  made  by  the  prjctors,  and  subsequently  by  the 
llStli  and  the  127th  Novelise  of  Justinian,  in  the  law  of  intes- 
tate succession.  The  great  strictness  of  the  ancient  jus  civile 
was  mitigated  as  Rome  grew  in  wealth  and  became  enlarged 
in  her  ideas  of  right  and  of  justice.  Hence  in  the  course  of 
time  the  praetors,  proceeding  upon  the  basis  of  the  jus  gen- 
tium, introduced  an  entirely  new  series  of  rules  by  which  the 
succession  to  the  estate  of  an  intestate  was  to  be  regulated. 
The  praetors  could  not  grant  the  hereditas,  but  they  gave  the 
"bonorum  possessio"  either  cum  re  or  sine  re, and  the  per- 
son thus  empowered  obtained  the  property  of  the  defunctus, 
not  as  heres,  but  as  bonorum  pos.-'.essor.  He  was  said  to 
be  "  in  heredis  loco,"  and  held  the  property  he  acquired  by 
bonitarian  ownership,  which  might  be  ripened  by  usucapio 
into  a  quiritarian  holding.  The  obligations  of  the  defunctus, 
both  active  and  passive,  were  transferred  to  the  bonorum 
possessor,  who  was  able  to  defend  his  possession  by  the 
important  praetorian  action,  denominated  the  "  interdictum 
quorum  bonorum."  See  notes,  book  ii.  sees.  97,  13.5. 
As  already  stated,  it  was  not  till  the  end  of  republican  Rome 
that  this  new  mode  of  succession  came  into  operation.  The 
persons  and  the  order  in  which  persons  were  called  by  the 
praetor  to  the  intestate  succession,  were  as  follows.  First,  were 
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called  the  "  unde  liberi,"  whicli  comprised,  not  only  thesiii, 
but  all  the  descendentes.  The  term  "  unde  liberi,"  inclu- 
ded both  sui  and  emancipated  children.  Hence,  in  the 
first  class,  the  praetor  called  to  the  succession  all  those  who 
would  have  been  sui,  if  no  "  capitis  deminutio  "  had  taken 
place.  Secondly,  the  next  class  was  composed  of  the  "unde 
legitirai,"  who  stood  in  the  place  of  the  agnates,  under  the 
jus  civile.  Thirdly,  the  "  unde  cognaii,"  a  terra  which 
included  all  blood  relations  who  were  called  "  secundum  or- 
dinem."  The  most  remote  agnate  of  the  intestate,  excluded 
the  nearest  cognate.  Blood  relationship  was  recognized, 
but  all  claim  to  the  estate  arising  out  of  it  was  held  in  strict 
subordination  to  that  arising  from  agnation.  The  fourth 
class  was  that  of  the  '•  unde  vir  et  uxor."  Dig.  unde  vir  et 
uxor  (38.  11).  Cod.  "unde  vir  et  uxor  (6\  18).  Sometimes 
these  four  principal  classes  are  increased  as  in  the  following 
list  to  seven.  Thus  Puchta  says  that  the  prtetor  called 
seven   classes,  and  he  enumerates  them  as  follows: — 

1.  Bonorum  possessio  unde  liberi. 

2.  Bonorum  possessio  unde  legitimi. 

3.  Bonorum  possessio  unde  proximi  cognati  (proximitatis 
nomine). 

4.  Bonorum  possessio  tum  quem  (or  tanquam)  ex  familia. 

5.  Patronus,  ])atrona,  liberi  et  parentes  patroni  patronave. 

6.  Unde  vir  et  uxor. 

7.  Unde  cognati  manumissoris.  Instit.  vol.  iii.  sec.  pp. 
283.  288. 

At  the  time  of  the  Emperor  Theodosius  an  idea  gained 
ground  that  blood  relationship  or  cognation  should  be  pre- 
ferred to  agnation  ;  and  that  in  the  succession  to  an  intes- 
tate the  cognati  ought  to  prevail  over  the  agnati.  But 
strono^  as  the  conviction  was,  no  alteration  was  allowed  to  be 
made,  and  the  principle  of  agnation  continued  dominant  until 
the  time  of  Justinian.  Before  this  period  the  cognati  were  ad- 
mitted only  sporadically,  that  is,  as  it  were,  here  and  there. 
It  was  not  till  the  passing  of  the  118th  Novella,  a.d.  543, 
that  a  foundation  was  laid  for  the  intestate  succession  of 
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the  later  law  of  Rome.  The  127th  Novella,  passed  in  the 
year  547,  a.d.,  was  an  appendix  to  the  previous  imperial 
law  :  so  that  the  two  Novelloe  should  be  considered  together. 
Both  these  enactments  are  still  law  in  those  lands  in  which 
the  Roman  law  prevails,  and  they  also  furnish  the  basis 
upon  which  the  English  law  for  the  distribution  of  the  per- 
sonal property  of  an  intestate  is  modelled.  The  fun- 
damental principle  in  the  Justinian  law  as  contained  in 
these  Novella,  is  the  following:  That  blood  relationship  or 
cognatio  shall  have  precisely  a  similar  position  and  claim 
as  agnatio.  It  is  common  for  some  jurists  to  affirm  that 
Justinian  abolished  the  agnatic  principle  and  that  he  put 
cognatio  in  its  place.  Such  an  assertion  is  quite  erroneous. 
If  the  agnatic  principle  had  been  utterly  cashiered,  as  it  is 
sometimes  said,  a  person  who  was  a  mere  agnate  would  have 
had  no  right  to  the  estate  of  the  intestate.  But  it  was  not 
so.  An  adopted  son  who  was  only  an  agnate  of  the  de- 
functus  and  no  blood  relation,  at  least  not  necessarily  so, 
had  as  good  a  right  to  the  succession  as  any  cognate. 
Hence  it  is  manifest  that  the  agnatic  principle  was  not 
discarded.  The  fundamental  principle  established  by  Jus- 
tinian was  this ; — that  relationship  (and  whether  it  arose 
from  agnation  or  cognation  made  no  difference)  was  hence- 
fortli  the  basis  for  the  new  law  of  succession.  Hereditas 
and  Bonorum  possessio,  using  those  terms  in  their  strictly 
technical  signification,  were  no  longer  regarded  as  valid,  but 
there  arose  an  entirely  new  and  civil  succession.  Not  that 
all  relations  succeeded  indifferently,  for  there  were  the  fol- 
lowing orders  and  classes.  1.  All  descendentes  were  entitled. 
2.  All  ascendentes  of  the  full  blood,  as  brothers  and  sisters, 
and  nephews  of  the  full  blood  3.  The  brothers  and  sisters  of 
the  defunctus  of  the  half-blood,  and  his  nephews  of  the 
half  blood  4.  All  those  not  included  in  the  previous 
classes.  The  latter  succeeded  according  to  their  nearness  of 
degree.  The  following  lines  are  commonly  employed  as  a 
memoria  technica  to  impress  these  rules  of  descent. 
1.  Descendens  omnis  succedit  id  ordine  primo. 
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2.  Ascendens  propior,  g;ermanus  filius  ejus. 

3.  Tunc  latere  ex  uno  frater,  quoque  filius  ejus. 

Hi  cuncti  (not  juncti)  in  stirpes  succedunt;  in  capita 

autcm. 
Juncti  ascendentes,  fratrura  proles  quoque  sola. 
Cognatusque  lieres  quern  continet  ultima  classis. 

4.  Denique  proximior  reJiquorum  quisque  superstes. 
The    interpolated    lines   between    the    third    and    fourth 

classes  give  the  rules  for  the  succession  per  sti/pem  and  p"r 
capita. 

In  the  first  class  then  there  succeeded  all  the  descendants 
of  the  defunctus,  so  far  as  their  quality  of  descent  was  ac- 
knowledged. Not  merely  the  liberi,  nor  merely  the  S'li, 
but  all  the  agnate  descendants  of  the  wife  :  the  children  of 
the  wife  and  the  children  of  a  daughter.  If  a  man  die  and 
leave  illegitimate  children,  they  do  not  succeed,  as  "  Pater 
est  quern  nuptiae  demonstrant."  Nor  was  there  any  differ- 
ence made  as  to  nearness  of  grade,  for  the  more  remote 
succeeded  also  with  the  nearer.  The  former  were  only 
excluded  by  their  parents  :  for  example,  a  defunctus  having 
left  a  son,  tliesonofa  deceased  daughter,  and  a  grandson 
to  a  son  who  is  living.  How  is  the  succession  to  be  regu- 
lated ?  In  this  case  the  sons  of  the  defunctus  and  the  son 
of  his  daughter  would  be  called  ;  the  latter  succeeding  "  in 
loco  parentis  defunctge."  The  grandson  whose  parent  was 
living  was  excluded  by  his  father.  When  there  are  several 
descendentes  they  succeed  according  to  stirpes  or  stems 
children  taking  the  share  of  the  deceased  parent. 

In  the  second  class — the  ascendentes — all  the  heirs  en- 
titled succeed  together,  and  with  them  the  brothers  and 
sisters  of  the  whole  blood,  the  "  germani,"  and  the  sons  and 
daughters  of  brothers  and  sisters — nephews  and  nieces  of 
the  whole  blood — but  not  the  grand  nephews  and  nieces.  Tlie 
uncle  and  aunt  also  succeeded  in  the  second  class ;  but  con- 
sohrini  and  consobrince — sisters'  children — succeeded  in  the 
fourth  and  not  in  the  second  class.  By  the  118th  Novella 
nephews  had  a  concurrent   right  with  brothers  and  sisters, 
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but  they  were  excluded  if  tliere  were  any  ascendants.  The 
127th  Novella  altered  this,  and  gave  them  a  right  to  succeed 
in  the  second  class,  and  that  even  when  there  were  ascend- 
ants such  as  parents.  "  Haec  igitur  juste  emendantessancimus, 
si  quis  moriens  reliquerit  quendam  ex  ascendentibus,  et  fra- 
tres,  qui  cum  parentibus  vocari  possint,  alteriusque  fratris 
pra^mortui  liberos,  ut  cum  ascendentibus  et  fratribus  prsede- 
functi  etiam  fratris  liberi  vocentur,  et  tantam  partem  accipi- 
ant,  quantam  pater  ipsorum  accepturus  fuisset,  si  viveret. 
Usee  autem  de  illis  fratium  liberis  sancimus,  quorum  pater 
ex  utroque  parente  defuncto  junctus  erat ;  et,  ut  brevi  dica- 
mus,  quem  locum  illis  dedimus,  quando  cum  solis  fratribus 
vocantur,  eum  quoque  illos  habere  volumus,  quando  cum 
fratribus  quidam  ex  ascendentibus  ad  hereditatem  vocan- 
tur."    ]Nov.  127.  cap.  1. 

In  the  first  class,  as  we  have  already  stated,  the  nearer 
grade  excluded  the  more  remote,  and  this  not  only  in  the 
same  line,  but  also  in  different  ones.  Thus  the  father  ex- 
cluded both  the  paternal  grandparents,  and  also  the 
maternal.  When  several  of  the  same  degree  are  entitled  it 
must  be  ascertained  whether  they  succeed  alone  or  with 
nephews  and  others.  If  they  succeed  with  others,  the  suc- 
cession is  in  capite ;  but  if  they  are  alone,  there  being  no  bro- 
thers, sisters,  or  nephews,  then  the  succession  is  in  lines; 
the  inheritance  being  divided  into  halves,  one  half  going  to 
the  paternal  line  and  the  other  to  the  maternal. 

It  does  not  admit  of  any  doubt  that  in  the  second  class 
all  brothers  and  sisters  succeeded  in  capite.  In  the  third 
class,  when  nephews  succeeded  with  brothers  and  sisters,  or 
with  parents,  or  with  consobrini,  they  always  divided  the 
inheritance  in  stirpes.  In  the  fourth  class,  the  succession 
was  always  in  capite.     Nov.  118.  Scheurl.  Instit.  s.  203. 

33.  Adhuc  autem  alios  etiam  com-  33.  Up  to  the    present  time   the 

plures  gradits  Prmtor  facit  in  bonorum  praetor  also  acknowledges  many  other 

possessione   danda,   dum  id  agit,  ne  degrees  of  relationship  in   granting 

quis    sine   successore    moriatur.     De  the  bonorum  possessio ;    and  this   is 

quibus  in  his  commentariis  copiose  done,  that  uo  one   may   die  without 
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non  agimus  ideo,  quia  hoc  jus  toturn 
propriia  commentariis  quoque  alias 
explica.vimus.  Hoc  solum  admonu- 
isse  suflBcit     .... 


a  successor.  Concerning  these  points 
we  do  not  so  fully  ti-eat  in  these  com- 
mentaries, because  we  have  elsewhere 
explained  this  entire  legal  institute  in 
special  commentaries.  It  is  sufficient 
here  simply  to  note 


[A  lacuna  of  36  lines  occurs  here.] 


34.  Aliquando  tanien  neque  emen- 
dandi  neque  impugnandi  veterisjiiris, 
sed  magis  confirraandi  gratia  pollice- 
tur  bonorum  possessionem.  Nam  illis 
quoque  qui  rede  facto  testamento 
heredes  instituti  sxint  dat  secun- 
dum tabulas  bonorum  possessionem: 
item  ah  intesiato  sues  heredes  et 
agnaios  ad  bonorum  possessionem 
vocat.  Quibus  casibus  beneficium 
ejus  in  eo  solo  videtur  aliquam  utili- 
tatem  habere,  quod  is  qui  if  a  bonorum 
possessionem  petit,  interdicto  cujus 
principium  est  quorum  bonoeum  uti 
possit.  Cujus  interdict!  qiiaa  sit  uti- 
litas,  suo  loco  proponemus.  Alioquia 
remota  quoque  bonorum  possessione 
ad  eos  hereditas  pertinet  jure  civili. 


35.  Ceterum  s»pe  quibusdam  ita 
datur  bonorum  possessio,  ut  is  cui 
data  sit,  non  optineat  hereditatem  : 
qua3  bonorum  possessio  dicitur  sine 
re.  (i) 


34.  Yet  the  praetor  sometimes 
promises  the  bonorum.  possessio,  not 
for  the  sake  of  amending  or  impugn- 
ing the  old  law,  but  rather  for 
confirming  it.  For  he  gives  the  bo- 
norum possessio  in  accordance  with 
the  words  of  the  will  {secundum  tabu- 
las),  to  those  also  who  have  been 
instituted  heirs  iu  a  testament  legally 
made.  Again  he  calls  to  the  possession 
of  the  property  in  a  case  of  intestacy, 
the  sui  heredes  and  the  agnates.  In 
which  cases  his  grant  appears  to  be 
of  advantage  in  this  respect  only; 
that  he  who  thus  seeks  the  possession 
of  the  property,  may  avail  himself 
of  the  interdict  which  begins,  "  Of 
what  property  soever"  (quorum  bo- 
norum). We  shall  explain  in  the 
proper  place  what  is  the  advantage 
of  this  interdict.  In  all  other  respects 
the  rights  of  succession  belong  to 
them  by  the  civil  law  (jus  civile), 
without  the  operation  of  the  bonorum 
possessio. 

35.  But  the  bonorum  possessio 
is  often  so  given  that  he  to 
whom  it  is  granted  does  not  obtain 
the  enjoyment  of  the  inheritance. 
This  is  called  the  possessio  bonorum, 
sine  re. 


{i)  For  an  account  of  the  bonorum  possessio  see  the  note 
to  section  119  of  the  second  book:  see  also  the  close  of 
that  note  for  the  distinction  between  possession  cum  re,  and 
sine  re.  When  the  bonorum  j^ossessio  was  given  cum  re,  the 
bonorum  possessor  came  into  the  enjoyment  of  the  property. 
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We  see  from  the  text  that  the  bonorum  possessio  might  be 
sometimes  given  sine  re.  In  section  120  of  the  second 
book  we  leai-n,  that  from  a  rescript  of  the  emperor  Anto- 
ninus, the  bonorura  possessor  was,  under  certain  circum- 
stances, authorized  to  maintain  the  possession  even  against  the 
legitimate  heir.  In  sections  148,  149  of  the  second  book  we 
are  informed  under  what  circumstances  the  bonorum  possessio 
was  given  cum  re;  namely,  when  there  was  no  other  person 
entitled  to  claim  the  hereditas.  The  next  and  the  following 
sections  of  the  present  book  will  furnish  further  illustra- 
tions of  this  subject. 


36.  Nam  si  verbi  gratia  jure  facto 
testamento  lieres  instttutus  creverit 
hereditatem,  sed  bonorum  posses- 
sionem secundum  tabnlas  testamenti 
petere  noluerit,  contentus  eo,  quod 
jure  civiK  lieres  sit,  nihilo  minus  ii 
qui  nuUo  facto  testamento  ad  intes- 
tati  bona  vocantur  possunt  petere 
bonorum  possessionem :  sed  sine  re 
ad  eos  hereditas  pertiuet,  cum  testa- 
mento scriptus  heres  eviucere  here- 
ditatem possit. 


37.  Idem  juris  est,  si  intestato 
aliquo  mortuo  suus  heres  noluerit 
petere  ionorum  possessionem,  conten- 
tus legitimo  jure.  Nam  et  agnato 
competit  quidem  bonorum  possessio, 
sed  sine  re,  cum  evinci  hereditas 
ab  suo  herede  potest.  Et  illud  conve- 
nienter,  si  ad  agnatum  jure  civili 
pertinet  hereditas  et  hie  adierit  here- 
ditatem, sed  bonorum  possessionem 
petere  noluerit,  et  si  quis  ex  proximis 
cognatus  petierit,  sine  re  habebit 
bonorum  possessionem  propter  ean- 
dem  rationem. 


36.  For  if,  to  take  an  illustration, 
the  instituted  heir  of  a  legally  made 
testament  has  duly  entered  upon  the 
hereditas,  but  is  unwilling  to  seek 
for  the  possession  of  the  propei-ty 
secundum  tabulas,  being  satisfied  that 
he  is  heir  by  the  civil  law  (jus  civile): 
nevertheless  those  who  are  called  to 
the  possession  when  there  has  been 
no  testament  made,  can  sue  for  the 
bonorum  possessio;  but  the  inheri- 
tance belongs  to  them  sine  re,  when 
the  heir  appointed  by  the  testament 
can  recover  the  inheritance. 

37.  The  same  rule  of  law  prevails, 
if  after  the  death  of  any  one  intestate, 
the  suus  heres,  satisfied  with  his  legal 
right,  is  unwilling  to  sue  for  the 
possession  of  the  property.  For  then 
also  the  bonorum  possessio  accrues  to 
the  agnate,  but  sine  re,  since  the 
inheritance  can  be  recovered  by 
the  suus  heres.  The  same  thing  fitly 
happens,  if  by  tiiejus  civile  the  in- 
heritance belongs  to  an  agnato,  and  he 
has  entered  upon  it,  but  is  unwilling 
to  sue  out  the  bonorum  possessio  > 
then  if  anyone  of  the  nearest  cognates 
will  sue  for  it,  he  shall  for  the  same 
reason  have  the  bonorum  possessio 
sine  re. 
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38.  Sunt  et  alii  quidam  similes 
casus,  quorum  sMrjms  superiore  com- 
mentario  traclidimus. 


38.  There  are  also  certain  other 
similar  cases,  some  of  which  we  have 
treated  of  in  our  former  commentary. 


De    SuCCESSIONE    LlBERTORUM. 

39.  Nunc  de  libertorum  bonis  vi- 
deamua.  (?) 


On  the  Succession  o?  Freed-men, 

39.  Now  let  us  see  how  the  pro- 
perty of  freedmen  descends. 


Just.  iii.  7.  pr. 

(/)  The  praetor  adjudged  to  children  whom  the  father 
had  omitted  to  mention  in  his  testament  the  bonorum  pos- 
sessio  "  contra  tabulas."  He  also  called  to  the  succession 
the  emancipated  children  of  an  intestate  person,  permitting 
them  to  share  with  the  sui  heredcs.  Such  a  succession  was 
a  departure  from  the  strict  jus  civile.  The  praetor  also 
called  to  the  succession  the  following  classes  of  persons  : 

1.  Unde  decem  personge. 

2.  Tum  quem  ex  familia. 

3.  Unde  liberi  patroni  patronaeve  et  parentes  eorum. 

4.  Unde  cognati  manumissoris. 

In  the  first  class,  or  the  "  decem  personge,"  the  persons 
preferred  were  the  following  : — the  father  and  mother  ;  the 
grandfather  and  grandmother,  both  paternal  and  maternal ; 
the  son  and  daughter ;  the  grandson  and  granddaughter  ; 
the  children  of  a  son  and  dau2:hter  whether  consang-uine  or 
uterine.     Instit.  s.  7.  de  bon.  pos.     Domenget  iii.  39.41. 


40.  Olim  itaque  licebat  liberto 
patronum  suum  in  testamento  prsc- 
terire  :  nam  ita  demum  lex  xii  tabu- 
laram  ad  hereditatem  liberti  vocabat 
patronum,  si  intestatus  mortuus  esset 
libertus  nuUo  suo  herede  relicto. 
Itaque  intestate  quoque mortuo liber- 
to, si  is  suum  heredem  reliquerat, 
nihil  in  bonis  ejuspatrono  juris  erat. 
Et  si  quidem  ex  naturalibus  liberis 
aliquem   Buum  heredem   reliquisset, 


40.  A  freed-man  was  formerly  per- 
mitted to  pass  over  his  patron  in 
making  his  will.  For  the  law  of  the 
Twelve  Tables  called  the  patron  to 
the  succession  of  a  freed-man  only 
when  the  freed-man  had  died  intes- 
tate leaving  no  one  as  his  situs  heres. 
And  thus  also  if  a  freed-man,  having 
died  intestate,  left  a  suus  heres,  the 
patron  had  no  legal  claim  against  his 
estate.     If  he  had  indeed  left  any- 
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nulla  videbatur  esse  querela ;  si 
vero  vel  adoptivus  filius  filiave,  vel 
uxor  quae  in  manu  esset  sua  heres 
esset,  aperte  iniguum  erat  nihil  juris 
patrono  superesse. 


Just. 


m.  7.  pr. 


one  of  his  own  children  as  licir, 
there  appeared  to  be  no  ground  of 
complaint,  but  if  he  had  left  as  his 
heir  an  adopted  son  or  daughter,  or 
a  wife  who  was  in  manus,  it  was 
clearly  inequitable  that  no  right 
should  sui'vive  to  the  patron. 


41.  Qua  de  causa  postea  Prsetoris 
edicto  hsec  juris  iniquitas  emendata 
est.  Sive  enim  faciat  testamentuna 
libertus,  jubetur  ita  tcstari,  ut  pa- 
trono suo  partem  dimidiam  bonorum 
sucrum  relinquat;  et  si  aut  nihil  aut 
minus  quam  partem  dimidiam  reli- 
querit,  datur  patrono  contra  tabulas 
testament!  partis  dimidiae  bonorum 
possessio.  Si  vero  intestatus  moria- 
tur,  suo  herede  relicto  adoptivo  filio, 
vel  uxore  quae  in  manu  ipsius  esset, 
Tel  nuru  qu£e  in  manu  filii  ejus  fuerit, 
datur  seque  patrono  adversus  hos 
suos  heredes  partis  dimidiae  bonorum 
possessio.  Prosunt  autem  liberto  ad 
excludendum  patronum  naturales  11- 
beri,  non  solum  quos  in  potestate 
mortis  tempore  habet,  sed  etiam 
emancipati  et  in  adoptionem  dati,  si 
modo  aliqua  ex  parte  heredes  scripti 
sint,  aut  prasteriti  C07itra  tabulas 
testamenti  bonorum  possessionem  ex 
edicto  petieriiit  :  nam  exheredati 
nullo  modo  repellunt  patronum. 


Just.  iii.  7.  1. 


41.  On  which  account,  by  a  decree 
of  the  pr^tor  this  want  of  equity  was 
afterwards  corrected.  For  it  was 
enacted  that  if  a  freed-man  made  a 
will,  ho  should  so  devise  his  property 
as  to  leave  one-half  of  it  to  his  patron. 
And  if  he  devised  nothing,  or  lesa 
than  one-half,  the  possession  of  one- 
half  share  of  the  jDroperty  was,  in 
opposition  to  the  words  of  the  will 
{Contra  tabulas),  given  to  the  patron. 
But  if  he  died  intestate,  leaving  as  his 
suus  heres  an  adopted  son  or  a  wife 
who  was  in  manus  to  him,  or  a 
daughter-in-law  who  was  in  the  ma- 
nus of  his  son,  the  possession  of  one- 
half  share  of  the  property  was  in  like 
manner  given  to  the  patron  in  oppo- 
sition to  these  sui  heredes.  Now  all 
natural  children  are  of  benefit  to 
a  freed-man  in  the  exclusion  of  a 
patron  ;  not  only  those  whom  he  has 
under  his  power  at  the  time  of  his 
death,  but  also  those  emancipated 
and  those  given  in  adoption;  provided 
only  they  are  appointed  heirs  to  some 
portion  of  the  estate,  or  if,  being 
passed  over,  they  have  in  accordance 
with  the  edict  sued  for  the  honorum 
possessio  against  the  words  of  the  tes- 
tament (contra  tab  alas);  those  however 
who  have  been  expressly  disinherited 
do  in  no  way  exclude  the  patron. 


42.  Postea  lege  Papia  aucta  sunt 
jura  patronorum  quod  ad  locupletio- 
res  libertos  pertiuet.  (1:)  Cautum  est 
enim  ea  lege,  ut  ex  bonis  ejus  qui 


42.  Afterwards,  by    the  lex  Papia 

the  rights  of  patrons  were  increased 
so  far  as  related  to  the  more  wealthy 
freed-men.     For  it  was  provided  by 
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sestertiorum  nv/mmorum  centum  mil- 
ium plurisve  patrimomum  reliquerlt, 
et  pauciores  quam  tres  Hberos  babe- 
bit,  sive  is  testamento  facto  sive 
iiitestato  mortuus  erit,  virilis  j^ars 
patrono  debeatur.  Itaquecum  unum 
filium  unamve  filiam  heredem  reli- 
qucrit  libertus,  perinde  pars  dimidia 
patrono  debetur,  ac  si  sine  ullo  filio 
filiavemoreretur;  cumvero  duos  da- 
asve  heredes  reliquerit,  tertia  pars 
debetur  j  si  tres  relinquat,  repellitur 
patronus.  [Linea  vacua]. 
Just.  iii.  7.  2. 


the  same  lex  that  the  patron  should 
be  entitled  to  a  virile  part  of  the 
property  of  a  freed-man  who  has  left 
a  patrimony  of  100,000  sesterces  or 
more,  and  has  fewer  than  three  chil- 
dren, whether  he  has  made  a  will  or 
died  intestate.  Thus  when  the  freed- 
man  has  left  one  sou  or  one  daughter 
as  his  heir,  the  half  share  is  due  to 
the  patron  just  as  if  there  were  no  son 
or  daughter  J  but  when  he  has  left 
two,  either  sons  or  daughters,  one- 
third  part  is  due  to  the  patron ;  if 
three  are  left  the  patron  is  excluded. 


(k)  The  lex  Papia  Poppgea  ordained  that  the  manuraissus 
should  leave  something  to  his  patron  if  he  had  a  fortune  of 
not  less  than  100,000  sesterces,  nor  less  than  three  children. 
Justinian  abolished  all  distinction  of  sex,  and  enacted  that 
the  claim  of  the  patrona  should  be  the  same  as  that  of  the 
patronus.  He  also  declared  that  the  liberta  should  have 
the  same  position  as  the  libertus.  Domenget  says  that  the 
sum  mentioned  iu  the  text  was  equivalent  to  about  19,000 
francs  or  £760  pounds  sterling.  ,4.  sesterce  was  about 
19  centimes,  or  1*  94  pence.  Justinian  ordained  that  the 
succession  to  a  freed  man  ab  intestato  should  be  as  follows  : 
First,  the  children  of  the  libertus,  whether  under  the  potes- 
tas  or  not ;  and  also  those  born  before  he  was  manumitted. 
Secondly,  the  patron  and  his  descendants,  and  when  these 
failed,  the  collaterals  of  the  patron  to  the  fifth  degree. 
When  the  libertus  had  children  he  was  permitted  to  make 
a  testament  and  dispose  of  his  property  as  he  pleased.  If 
he  had  no  children,  he  could  only  make  a  will  provided  his 
estate  was  under  100  aurei;  if  it  exceeded  this,  he  was 
bound  to  leave  his  patron  one-lhird  of  his  property.  When 
he  did  not  do  so,  the  patron  could  claim  it  contj  a  tabulas. 
Domenget  in  loco,  Instit.  s.  3.  de  succes.  lib.  (2.  7.)  and 
the  note  in  Sandars'  Edit,  of  the  Institutes. 

43.    In  bonis  libertinarum  nullam  13.    In   res;  ect   of   the    goods    of 

injuriam    antique   jure    patiebautur       freed-womei,  the  patrons  sufiFered  no 
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patroni.  Cum  enim  hsB  in  patrono- 
rum  legitima  tutela  csseut,  non 
aliter  scilicet  testameiitura  facere 
poterant  quam  patrono  aactore. 
Itaque  sive  auctor  ad  testamentum 
faciendum  factus  erat,  neque  tantiim 
quantum  vellet,  testamento  sihi  relic- 
tu7n  erat,  de  se  queri  dehehat,  qui  id 
a  liherta  iimpetrarepotnerat.  ISi  vero 
aoctor  ei  f  actus  non  erat,  etiamtutms 
hereditatem  morte  (I)  ejiis  captebat ; 
nam  neque  suum  heredem  liberta 
relinquehat  qui  posset  patronum  a 
bonis  ejus  vindicandis  repellere 


injustice  under  the  ancient  law.  For 
whf-n  women  were  under  the  legal 
guardianship  of  their  patrons  they 
were  not  able  to  make  a  will  except 
by  the  authority  of  the  patron  (patrono 
audore.)  Therefore,  any  ground  of 
complaint  was  against  himself  only 
if  he  had  been  appointed  auctor  for 
the  purpose  of  making  the  will,  and  so 
much  was  not  bequeathed  to  him  as 
he  desired,  since  he  could  have  ob- 
tained this  from  the  freed-woman. 
But  if  he  had  not  been  appointed 
aitcior  for  such  a  purpose,  he  took  the 
inheritance  even  more  securely  on 
her  death,  for  a  freed-woman  cannot 
leave  a  suits  heres  who  can  exclude 
the  patron  from  claiming  her  pro- 
pcity  by  vindicatio. 


(l)  Huschke  suggested  that  the  lacunae  in  this  section, 
judging  from  the  context  and  the  marks  legible  in  the  MS., 
may  be  filled  up  as  in  the  text :  "  Itaque  sive,  etc."  CJlpi- 
anus,  speaking  of  the  patron's  rights,  says,  "  Itaque  sen  intes- 
tata  moriatur  liberta,  semper  ad  eum  hereditas  pertinet ; 
licet  liberi  sint  libertae,  (qui)  quoniam  non  sunt  sui  liere- 
des  matri ;   (non)  obstant  patrono."  xxix.  2. 


44.  Sed  postea  lex  Papia  cum 
quattuor  liberorum  jure  libertinus 
tutela  patronorum  liberaret,  et  eo 
modo  inferret  ut  jam  sine  patroni 
(wtoris  auctoritate  testari  possent, 
prospexit,  tii  pro  numero  liberorum 
quos  supcrstites  liberta  habuerit  viril  is 
pars  patrono  debeatur   .     .    ex  bonis 

ejus,  quae  omnia juris 

.     .     .     ad  patronum  pertinet.  {m) 

[Duac  lincse  vacuae.] 


44.  But  afterwards,  the  lex  Papia 
having  exonerated  freed-women  who 
had  borne  four  children,  from  the  tu- 
tela of  their  patrons,  and  in  that 
manner  secured  them  the  power  of 
making  a  will  without  the  authority 
of  their  patron  as  tutor  j  further  pro- 
vided, that  there  should  be  due  to  the 
patron  a  virile  part  computed  ac- 
cording to  the  number  ol  the  surviving 
children  of  the  freed-woman  :  .  .  . 
from  her  property,  all  which    .     .     . 

of  right belong  to  the 

patron. 
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(m)  Huschke  says  that  Goeschen  has  filled  up  the  first 
larger  lacunae  in  a  manner  satisfactory  to  the  sense. 
With  regard  to  the  words  "  virilis  pars  patrono  debeatur 

.  ex  bonis  ejus,  qurc  omnia,"  comjjarison  with  sec.  47 
proves  that  "ex  bonis  ejus"  belongs  to  "debeatur;"  hence 
it  must  have  stood  in  the  MS.  "debeatur  c.  ta]).  (contra 
tabulas)  ex  bonis  ejus."  Gains  appears  afterwards  to  have 
said  that  all  the  hitherto  specified  legitimate  portions  due 
from  the  patron  to  one  who  has  not  suffered  capitis  demi- 
nutio  are  independent  of  the  patron  or  of  the  fi'eed  slave. 
But  that  if  a  freed  female  slave,  although  leaving  behind 
her  four  children,  die  without  a  testament,  and  without 
having  suffered  a  capitis  deminutio,  the  inheritance  still 
belongs  to  the  patron  according  to  the  law  of  the  Twelve 
Tables.     See  sec.  51. 


45.  Quce  autem  diximus  de  pa- 
trono, eadem  intellegemus  efc  dejilio 
patroni,  itc7n  dc  ncjMte  ex  fillo,  et  de 
ipi-oaejMe  ex  nepote  filio  nato  pro- 
gn&to. 


45.  Now  what  we  have  said  of  a 
patron  we  understand  applies  equally 
to  the  son  of  a  patron,  also  to  the 
grandson  by  a  son,  and  to  the  great 
grandson  begotten  hj  a  grandson 
born  to  a  son. 


46.  JPiZia  vero  patrow?,  item  nejHis 
ex  filio,  et  proneptis  ex  nepotc  /ilio  nato 
'prognata,  quamvis  ide^njus  Jiaheant, 
quod  lege  xii  tabularum  patrono 
datura  est,  Proctor  tamcn  vocat  tan- 
turn  masculini  aexus  TpSLtronoriim 
liheros :  sed  filia,  ut  contra  tabulas 
testamenti  liberd  vel  ab  intestato  con- 
tra, filium  adoptivnm  vel  uxorem 
nnrumve  dimidics  jyartis  bonorum 
possessionem  petat,  trium  liberorum 
jure  lege  Papia  conscquitur:  aliter 
hoc  jus  non  habct.   (n) 


46.  But,  although  the  daughter  of 
a  patron,  also  his  granddaughter  by 
a  son,  and  hii  great  granddaughter 
begotten  by  a  grandson  bom  to  a 
son,  have  the  same  rights  which  by 
the  law  of  the  Twelve  Tables  are 
granted  to  the  patron  himself,  yet 
the  praetor  calls  only  the  male  chil- 
dren of  patrons  to  the  succession. 
But  if  a  daughter  sues  for  the  posses- 
sion of  the  property  in  one-half  share 
either  contia  tahulas  testamenti  of  a 
freed-man,  or  in  a  case  of  intestacy 
in  opposition  to  the  adopted  son,  or 
the  wife,  or  the  daughter-in-law,  she 
will  obtain  it  by  the  lex  Papia,  in 
virtue  of  the  birth  of  three  children 
(jvs  trium  Hherornm) ;  but  without 
this  pica  she  has  no  legal  claim. 
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(n)  TIic  sons  of  tlie  patron  were  regarded  as  the  patron 
himself,  and  concurred  with  the  children  of  the  enfranchised. 
Also  the  grandson  of  the  patron,  by  his  son,  and  his  great- 
grandson  descending  by  a  male,  were  treated  in  the  same 
manner.  Tlie  daughters  of  the  patron  or  their  descendants 
by  males  obtained  nothing  by  the  lex  Papia,  unless  they 
had  given  birth  to  three  children.  Male  descendants  by 
women  could  not  participate,  as  they  had  not  the  rights  of 
the  children  of  the  patron.     Domenget  in  loco. 


47.  Sed  ut  ex  bonis  libertae  (o)  sicw 
quattuor  liberos  hahejitis  viriles  pars 
ei  deberetur,  liberorum  quidem  pi  re 
non  est  conjirelicnmim,  ut  qnidem 
putant.  Sef^  tameu  intestata  liberta 
mortua,  verba  legis  Papia  faciunt,  ut 
ei  virilis  pars  debeatur.  Si  vero 
testamento  facto  mortua  sit  liberta, 
tale  jus  ei  datur,  quale  datum  est 
patronoe  trihus  liberis  honoratce,  ut 
proi'ftde  lonorum  possessionem  habeat, 
qua/n  'patronus  liberique  contra  tabu- 
las  testamcnti  liberti  habent :  quam- 
vis  parum  diligenter  ea  pars  legis 
scripta  sit. 


47.  But  some  think,  that  this  claim 
to  the  virile  portion,  on  the  ground 
of  having  three  children,  is  not  in- 
deed to  be  sustained, when  itwculd  be 
due  to  her  from  the  property  of  a 
freed-woman,  who  herself  has  four 
children.  But  yet  if  the  freed-woman 
has  died  intestate,  the  express  words 
of  the  lex  Papia  direct  that  the  equal 
share  shall  be  paid.  If,  however,  the 
freed-woman  die  after  having  made  a 
Will, a  similar  right  is  given  to  a  daugh- 
ter of  the  patron,  as  is  granted  to  a  pa- 
trona  benefited  by  the  jus  trimn  li- 
beroru'/ii ;  so  that  she  has  the  hono- 
rum  possessio,  just  as  the  patron 
and  his  male  children  have  in  oppo- 
sition to  the  terms  of  the  testament 
of  the  freed-man  :  although  this  por- 
tion of  the  law  has  been  expressed 
with  too  little  care. 


{n)  Huschke  says  that  at  the  beginning  of  this  section 
Gaius  clearly  asserts  the  necessary  right  of  inheritance  be- 
longing to  the  daughter  of  the  patron  of  a  liberta  with  four 
children  to  a  share  of  the  property  i?i  capite.  This,  accor- 
ding to  the  opinion  of  some,  was  independent  of  her  having 
children  herself  Such  a  right  of  inheritance  clearly  apper- 
tained to  her,  according  to  the  words  of  the  Papian  law,  if 
the  freed  slave  died  without  having  made  a  will.  He  thinks 
that    the  words  inserted  by  Lachmann   in   the  first  lacuna. 
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"  non  est  comprehensuin,"  correspond  with  this  idea  just  as 
little  as  Goeschen's  proposed,  "  non  consequitur,"  and 
that  we  may  read  just  as  easily,  according-  to  the  written 
signs,  "opus  ei  non  est."  Instead  of  the  "debeatur"  of 
Goeschen,  we  have  read  with  Lachmann  "deberetur." 
Huschke  subsequently  corrects  his  own  earlier  emendation 
(Stud.  p.  42)  as  follows :  "Tale  jus  ei  datur  quale  datum 
est  patronae  tribus  liberis  honoratse,  ut  proinde  partis  dimi- 
diae  bonorum  habeat  possessionem  quam  patronus  liberique 
contra  tabulas  testament!  liberti  habent."  Upon  this  he 
has  observed  that  Lachmann's  very  prominent  division  of 
the  words  in  the  MS.  is  not  so  certain  and  important  as 
according  to  Lachmann  might  appear.  Kritik,  pp.  57,  58. 

48.  Ex  his  apparet  eiiraneos  48.  From  these  things  it  appears 
heredes  patronorum  longe  remotwm  tliat  the  h  redes  extranei  of  a  patron 
ah  omni  eo  jure  iri,  quod  vel  in  in-  will  be  completely  excluded  from 
testatorum  bonis  vel  contra  tahulna  every  right  which  accrues  to  a  patron, 
testamenti  patrono  compel  it.  (p)  either  as  to  the  property  of  intestates 

or  that  granted  in  contravention  of 
the  testamentary  tablets. 

(p)  In  this  passage  Gaius  in  speaking  of  the  "  bona  La- 
tini  liberti,"  wishes  to  say  that  the  "  heredes  extranei,"  as 
contradistinguished  from  the  children  of  the  patron,  had  no 
intestate  right,  nor  were  they  entitled  to -the  legitima  portio 
of  the  property  of  the  manu missus.  "  Remotum  esse  ab 
aliqua  re,"  for  "  alienum  esse,"  is  good  Latin,  and  is  often 
employed  by  the  jurists.  11.  7.  s.  16;  27.  s.  4.  Dig.  de.  pact. 
(2.  14.).  Cic.  agrar.  2.  12.  fin.  Huschke  remarks  that  we 
cannot  say  "  remotum  iri "  of  an  exclusion  that  does  not 
happen  at  some  time  or  other,  and  the  emendation  in  this 
passage  made  by  Lachmann  must  he  corrected;  he  would 
read  "  longe  remotos  esse  ab  omni  eo  hereditario  quod,  etc.;" 
and  has  followed  this  emendation  in  his  own  edition  of 
Gaius.     See  Kritik,  p.  58. 

49.  Patronae  olim  ante  legem  49.  Formerly  before  the  passmg 
Papiam  hoc  soluui  jus  habcbant  in       of  ihe  lex  Papin,  female  pati-ona  had 
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bonis  libertoru?H,  quod  etiam  pa- 
tronis  ex  lege  xii  tabularum  datum 
est.  Nee  enini  ut  contra  tabulas 
testementi,  in  quo^prccteriicc  erant, 
vel  ab  intestate  contra  filium  adop- 
tivum  vel  uxorera  nuramve  bonorum 
possessionem  ^partis  dimidice  pcterent, 
Praetor  si^m'liter  ict  patrono  liberisqiie 
ejus  concessit. 


only  that  claim  upon  the  goods  of 
the  freedmen  which  is  granted  to 
patrons  by  the  law  of  the  Twelve 
Tables.  For  they  could  claim  posses- 
sion of  the  half  share  of  the  property 
neither  contra  tabulas  when  Ihey 
were  passed  over  in  a  will,  nor  in  the 
case  of  intestacy,  against  the  adopted 
son,  the  wife,  or  the  daughter-in-law. 
The  Praetor  makes  the  grant  as  in  the 
case  of  a  patron  and  his  children. 


50.  Sed  postea  lex  Papia  Auohus 
liheris  honorato  ingenuse  patronse, 
liber  tin  ae  tribus,  eadem  fere  jura 
dedit  quae  ex  edicto  Prsetoris  patroni 
habent.((ii)  Trium  vero  Hberorum  jure 
honoratsB  ingenuae  patronae  ea  jura 
dedit  quae  per  eandem  legem  pa- 
trono  data  sunt :  libertinae  autem 
patronae  non  idem  juris  prsestitit. 


50.  But  afterwards  the  lex  Papia 
granted  to  free-born  patrons  who  had 
two  children,  and  to  freed-women 
who  had  three  children,  almost  the 
same  privileges  as  patrons  obtain  by 
the  Praetorian  edict.  But  free-born 
patronse  having  privileges  by  the 
"jus  trium  liberorum,"  acquired  those 
rights  which  were  granted  by  the 
same  law  to  a  patron  j  however,  to 
freedwomen  who  had  become  pa- 
tronae, the  same  legal  right  was  not 
extended. 


(q)  The  lex  Papia  afforded  assistance  to  female  patrons 
who  had  given  birth  to  a  certain  number  of  children.  Thus 
a  patrona  inyenua  having  had  three  children  obtained  the 
same  rights  as  the  patronus  himself.  Those  having  had 
two  children  obtained  almost  the  same  privileges. 


51.  Quod  autem  ad  libertinarum 
bona  pertinet,  si  quidem  iutestatiB 
deccsSL'riut,  nihil  novi  patronae  liberis 
honoratae  lex  Papia  prasstat.  Itaque 
si  ncque  ipsa  patrona,  neque  liberta 
capite  deminuta  sit,  ex  lege  xii 
tabularum  ad  earn  hercditas  pertinet, 
et  excluduntur  libertae  liberi;  quod 
j  uris  est  etiam  si  liberis  honorata  non 
sit  patrona:  numquam  enim,  sicut 
supra  diximus,  feminae  suum  heredem 
habere  possunt.  Si  vero  vel  hujus 
vel  illius  capitis  deminutio  intcrvc- 


51.  Now  so  far  as  relates  to  the 
property  of  freedwomen,  if  they  have 
died  intestate,  the  lex  Papia  makes 
no  new  provision  for  the  benefit  of  a 
patrona  honoured  by  having  chil- 
dren. Therefore  if  neither  the  pa- 
trona, herself,  nor  the  freedwoman 
has  su.Qercd  a,  capitis  deminutio,  the 
inheritance  belongs  to  her  by  the  law 
of  the  Twelve  Tables — and  the  chil- 
dren of  the  freedwoman  are  excluded. 
The  rsle  of  law  is  the  same  even  if 
the  patroca  has  not  gained  privileges 
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niat,  rnrsus  liberi  libortse  excludunt 
patronam.  Quia  legitimo  jure  capi- 
tis deminutione  pereraptn  evenit,  ut 
liberi  libertse  cognatiouis  jure  po- 
tiores  habeantur. 


by  having  had  children.  For  as  we 
have  said  above,  women  can  never 
have  a  suits  heres  ;  but  if  either  the 
one  or  the  other  has  suffered  a  capitis 
deminidio,  the  children  of  the  freed- 
woman  exclude  the  patrona.  Since, 
the  legal  right  having  been  destroyed 
by  the  capitis  deminutio,  it  comes  to 
pass  that  the  children  of  the  freed- 
woman  have  the  stronger  claim  by 
tho  right  of  relationship. 


52.  Cum  autem  testamento  facto 
moritur  liberta,  ea  quidem  patrona 
quae  liberis  honorata  non  est  nihil 
juris  habet  contra  libertse  testamen- 
tum  :  ei  vero  quae  liberis  honorata  sit, 
hoc  jus  tribuitur  per  legem  Papiam 
quod  habet  ex  edicto  patronus  contra 
tabulas  liberti. 


52.  But  when  a  freed-woman  dies 
after  having  made  a  testament,  that 
patrona  indeed  who  has  not  obtained 
privileges  by  reason  of  the  num- 
ber of  her  children  has  no  right  as 
against  the  testament  of  the  freed- 
woman;  but  to  her  who  has  the 
requisite  number  of  children,  the 
same  right  is  secured  by  the  lex 
Papia  which  the  patron  has  by  the 
Praetorian  edict  in  opposition  to  the 
tablets  of  the  will  of  his  freed-man. 


53.  Eadem  lex  patronae  filiEe  liberis 
houoratae — patroni  jura  dedit;  sedin 
hujus  persona  etiam  unius  filii  filiaeve 
jus  sufficit. 


53.  The  same  law  granted  the 
rights  of  a  patron  to  the  daughter 
of  a  patrona,  if  she  herself  has  the 
privilege  by  the  birth  of  children ; 
but  with  regard  to  the  pati'ona,  the 
law  is  satisfied  if  she  have  one  son 
or  daughter. 


54.  Hactenus  omnia  ca  jura  (r)  quasi 
per  indicem  tetigisse  satis  est :  alio- 
quin  diligentior  interpretatio  propriia 
commentariis  exposita  est. 


54.  It  is  sufficient  thus  far  to  have 
touched  upon  all  these  rights,  merely 
pointing  them  out:  their  interpretation 
is  more  clearly  set  forth  in  special 
commentaries. 


(■/•)  According  to  Hiisclike,  Gains  could  not  have  written 
"  omnia  jure,"  and  he  has  given  the  reading  "omnia  ilia 
jura."  He  thinks  that  ilia  was  omitted  in  error  from  the 
MS.  through  the  similarity  of  ilia  to  ima.     Kritik   p.  58. 
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55.  Sequitur  nt  de  bonis  Latinomin 
libertinorum  dispiciamus. 


55.  It  now  remains  for  us  to 
treat  of  the  rights  to  the  property 
of  Latin  freed-men. 


56.  Quae  pars  juris  ut  manifestior 
fiat,  admonendi  sumus,  de  quo  alio 
loco  diximus,  eos  qui  nunc  Latini 
Juniani  dicuntur  olim  ex  jure  Quiri- 
tium  servos  fuisse,  sed  anxilio  Prse- 
toris,  in  libertatis  forma  servari  so- 
litos ;  unde  etiam  res  eorum  peculii 
jure  ad  patronos  pertinere  solita  est . 
postea  vero  per  legem  Juniam  eos 
omnes  quos  Prcetor  in  libertatem  tue- 
batur  liberos  esse  coepisse  et  appel- 
latos  esse  Latinos  Junianos  :  Latinos 
ideo,  quia  lex  eos  liberos  perinde 
esse  voluit,  atque  si  essent  cives  Eo- 
mani  ingonui  qui  ex  m'be  Koma  in 
Latinas  colonias  deducti  Latini  colo- 
niarii  esse  coeperunt :  Juuianos  ideo, 
quia  per  legem  Juniam  liberi  facti 
sunt,  etiamsi  non  cives  Romani. 
Qitare  legis  Junise  lator,  cum  intelle- 
geret  futurum,  nt  ea  fictione  res  La- 
tinorum  defunctorum  ad  patronos 
pertinere  desinerent,  ob  id  quod 
neque  ut  servi  cZecederent,  ut  possent 
jure  peculii  res  eorum  ad  patronos 
pertinere,  neque  liberti  Latini  ho- 
minis  bona  possent  manumissionis 
jure  ad  patronos  pertinere,  necessa- 
rium  existimavit,  ne  beneficium  istis 
datum  in  injuriam  patroyiomm.  con- 
verteretur,  cavere,  ui  bona  hormn 
UbertoTxim.  proinde  ad  manumissores 
pertinerent,  ac  si  lex  lata  non  esset. 
Itaque  jure  quodammodo  peculii  bona 
Latinorum  ad  manumissores  eorum 
pertinent,  (s) 


56.  That  this  part  of  the  law  may 
be  more  plainly  set  forth,  we  must 
call  to  mind  what  we  have  said  in 
another  place,  that  those  who  are 
now  called  Latini  Juniani  were  for- 
merly slaves  ex  jure  Qniritiiim  ;  but 
by  the  help  of  the  Prsetor,  they  were 
secured  in  a  species  of  freedom  ;  on 
which  account  their  property  used 
to  belong  to  their  patrons  by  the 
jus  peculium.  But  afterwards,  by  the 
lex  Junia,  all  those  whom  the  Praetor 
protected  in  the  exercise  of  their 
fi-ecdom  began  to  be  really  free  men, 
and  they  were  called  Latini  Juniani. 
Latini,  because  the  law  decreed  that 
they  should  be  free,  just  as  if  they 
had  been  free-born  Roman  citizens 
who,  having  withdrawn  fi'om  the 
city  of  Rome  into  Latin  settlements 
were  therefore  accounted  Latin  colo- 
nists. Juniani,  because  they  were 
made  free  by  the  lex  Junia, 
just  as  if  they  had  not  been  Roman 
citizens.  Wherefore,  when  the  pro- 
poser of  the  lex  Junia  understood 
that  as  the  consequence  of  this  legal 
fiction  the  property  of  deceased  La- 
tini would  no  longer  accrue  to  their 
patrons — for  as  they  did  not  die  slaves, 
in  which  case  their  property  would 
have  belonged  to  their  patrons  by  the 
jus  peculii,  but  being  freed  Latini, 
the  property  could  not  belong  to  their 
patrons  by  right  of  manumission — he 
judged  it  expedient  to  secure  that 
the  benefit  granted  to  these  men 
should  not  be  turned  into  an  in- 
justice  towards  the  patrons.  It  was 
therefore  provided  that  the  pro- 
perty of  these  freed-men  should  be- 
long to  their  manumittors,  just  as  if 
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the  lex  had  not  been  passed.     Thus 

the  property  of  these  Latini  belongs 
to  their  manumittors  as  it  were  by 
the  jus  peculii. 


(s)  The  MS.  has  the  word  "  Junia"  twice,  and  no  doubt 
correctly.  This  passage  rather  serves  to  confirm  the  estab- 
lished opinion,  that  this  lex  was  originated  by  the  consuls 
M.  Junius  Silanus  and  L.  Junius  Norbanus  Balbus,  a.  u.  c. 
772.  On  account  of  the  similarity  of  the  two  names  the  lex 
was  usually  called  Junia.  This  nomenclature  corresponds 
with  that  employed  in  the  case  of  the  lex  Papia  Poppsea, 
which  was  customarily  cited  as  the  lex  Papia.  Jurists 
wishing  to  indicate  the  part  which  both  consuls  took  in  the 
passing  of  this  law,  deviated  from  the  ordinary  rule  by  em- 
])loying  the  name  of  one  of  the  consuls  and  the  cognomen 
of  the  other ;  hence  the  law  was  called  the  lex  Junia 
Norbana.  s.  3.  Instit.  de  libert.  (1.  5.)  Theoph.  ibid. 
This  pecidiar  designation  may  be  further  justified  from  the 
fact  that  the  Norbani  belonged  to  the  gens  Junia,  just  a'S 
the  Marcelli  belonged  to  the  Claudian  gens.  Cic.  de  orat. 
1.  39.     Gruter  1041.  14.     Petron.  38. 

The  word  legislator  instead  of  legislatores,  which  might 
have  been  expected,  is  neither  erroneous  nor  inexact.  For 
when  an  act  proceeded  from  the  college  of  Magistrates  one 
name  only  it  seems  w^as  employed  to  designate  the  act. 
Such  we  know  was  the  case  with  the  Censors.  Compare  iii. 
75.  76.  Buschke's  Kritik,  p.  59. 

Upon  the  Latini  Juniani  see  the  notes  to  section  22 
of  the  first  book.  A  Latinus  Junianus  possessed  no  capa- 
city to  make  a  will.  AVhen  he  died  it  was  not  his  testament, 
but  simply  the  law,  that  determined  to  whom  his  property 
should  go.  Nor  is  a  "  successio  ab  intestato"  to  be  spoken  of, 
for  a  Latinus  had  no  agnates.  The  patron  could  not 
succeed  "  ab  intestato,"  as  the  right  of  inheritance  which 
accrued  to  the  patron  was  founded  upon  the  fiction  of 
agnation  between  the  client  and  the  patron.     Such  a  fiction 
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it  is  obvious  was  not  admissible  in  the  case  of  the  Latini 
Juniani,  since  the  fitness  to  stand  within  the  agnatic 
circle  was  denied  to  this  people.  Thus,  neither  the  patron 
nor  any  one  else  would  have  had  a  claim  to  the  property  of 
a  deceased  Latinus,  if  the  lex  Junia  had  not,  in  view  of  the 
difficulty,  come  to  their  aid  with  its  enactments.  The  text 
explains  the  device  employed  to  aid  this  people  under  their 
civil  disabilities.  Previous  to  the  passing  of  the  lex 
Junia,  as  we  have  already  seen,  book  i.  s.  22,  the  manumissi 
who  became  Latini  Juniani  were  removed  in  their  status 
only  one  degree  from  the  most  abject  slavery.  Their  disabilities 
were  especially  felt  in  relation  to  their  property.  All  that 
the  Latinus  acquired  belonged  to  his  manumissor,  just  as  the 
acquisitions  of  a  slave  belonged  to  his  owner.  Dosi- 
theus  in  his  Fragmenta,  s.  7,  says,  "  Omnia  autem,  tanquam 
servus,  acquirebat  manumissori,  vel  si  quid  stipulabatur,  vel 
per  scripturam  accipiebat,  vel  ex  quacunque  alia  causa  ac- 
quisierat,  domino  hoc  faciebat ;  hoc  est  manumissus  omnia 
bona  patrono  acquirebat ;"  to  which  Gaius  in  the  text  adds, 
'  Unde  etiam  res  eorum  peculii  jure  ad  patronos  pertinere 
solita  est."  When  the  Latinus  died,  his  property  belonged  to 
his  manumissor  as  a  kind  of  peculium.  Hence,  if  no  eman- 
cipation intervened,  the  Latinus  was  only  permitted  to  live 
as  a  free  man,  w^iilst  when  he  died  he  was  bereft  of  all  as  a 
slave.  Justinian  says,  "Qui  licet  ut  liberi  vitam  suara 
peragebant,  attamen  in  ipso  ultimo  spiritu  simul  animam 
atque  libertatem  amittebant.'  s.  ult.  Instit.  de  succes.  libert. 
(3.  7.)  It  is  thus  clear  that  the  property  of  a  manumissus 
at  his  death  became  a  constituent  part  of  the  property  of  his 
patron.  There  would  be  in  the  nature  of  things  a  great 
difference  between  such  an  acquisition  and  that  made  by 
the  patron  when  the  manumissus  became  a  Roman.  Li  the 
latter  case  it  should  be  carefully  noted  that  the  patron  only 
succeeded  when  the  manumissus  died  intestate,  and  left  no 
sui  heredes.  Then,  again,  it  was  the  patron  and  his 
agnate  children — including,  moreover,  the  daughter  of  the 
patron   who  succeeded,  but  not  as  heir  of  her  father — that 
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were  called  to  the  inheritance.  When  several  persons  were 
called,  the  one  entitled  to  the  property  was  determined  by 
nearness  of  degree  to  the  patron.  Those  who  were 
in  the  same  degree  divided  the  inheritance  in  capite.  In 
all  these  points  there  was  a  marked  divergence  when  the 
manumissor  took  the  property  of  the  Latini  Juniani — vari- 
ations originating  and  to  be  explained  by  reference  to  the 
foregoing  principles. 

1.  The  patron  and  his  successors  were  the  only  persons 
entitled  ;  not  the  testamentary  heirs,  nor  the  relatives  of 
the  deceased,  nor  the  descendants  of  the  same. 

2.  The  pro])erty  of  a  Latinus  fell  immediately  to  the 
manumissor  himself,  and,  if  he  were  already  dead,  to  his  heirs, 
whether  they  were  his  children  or  not,  and  also  whether 
they  were  called  to  the  inheritance  by  testament  or  by  lau. 

3.  As  to  the  division  of  the  property,  it  was  not  made 
per  capite,  but  was  regulated  by  the  portion  of  the  inherit- 
ance allotted  to  the  heirs  by  the  patron  through  whom  they 
became  entitled. 

4.  If  there  were  several  manumissores  they  each  took 
according  to  the  proportion  of  their  former  ownership  in 
the  Latinus,  and  the  heirs  of  each  of  these  took  the  part 
which  the  testator,  or  person  through  whom  they  claimed, 
would  have  taken. 

5.  If  one  of  several  manumissores  disclaimed  his  portion, 
there  was  no  jus  accrescendi,  for  this  arose,  as  we  have 
seen, from  the  supposition  that  each  of  the  heirs  succeeded  to 
the  entire  property.  The  portion  disclaimed  became  caduca 
and  fell  to  the  fiscus. 

Lastly.  The  manumissor  had  as  good  a  claim  to  the  pro- 
perty of  the  Latinus  as  to  any  part  of  his  own  estate,  a 
claim  however  which  only  matured  on  the  death  of  the 
Latinus.  Ulp.  xxix.  5.  sec.  ult.  Instit.  de  success,  libertor. 
(3.  7.)  11.  8.  10.  Cod.  de  Lat.  lib.  tol.  (7.  6.)  Buschke's 
Studien,  sees.  33,  34  et  seq.,  and  especially  Von  Vangerow's 
"Latini  Juniani,"  s.  25.pp.  129 — 135,  where  this  subject 
is  most  ably  discussed. 
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57.  Unde  evenit,  tit  multum  dif. 
feranteajura  quae  in  bonis  Latino- 
ram  ex  lege  Junia  constituta  sunt,  ab 
his  quae  in  hereditate  civium  Roma- 
noram  libertorum  observantur. 


57.  Whence  it  comes  to  pass,  that 
those  rif^hts  which  by  thelax  Junia 
are  attached  to  the  property  of  Latini 
greatly  differ  from  those  which  are 
established  with  respect  to  the  inhe- 
ritance of  freed  Roman  citizens. 


58.  Nam  civis  Romani  liberti  here- 
ditas  ad  extraneos  heredes  patroni 
nullo  modopertinet :  ad  filiumautem 
patroni  nepotesque  ex  filio  et  prone- 
potes  ex  nepote  Jilio  nato  jsrognatos 
omnimodo  pertinet,  etiamsi  a  parente 
fuerint  exheredati :  Latinorem  autem 
bona  tanquam  peculia  servorum 
etiam  ad  extraneos  heredes  pertinent, 
et  ad  liberos  manumissoris  exhere- 
datos  non  pertinent. 


58.  For  the  legal  succession  to  a 
freed  Roman  citizen  belongs  under 
no  circumstances  to  the  heredes  ex- 
tranet of  the  patron,  but  they  apper- 
tain entirely  to  the  son  of  a  patron, 
to  his  grandsons  born  to  a  son, 
and  to  the  great  grandsons  begotten 
by  a  grandson  born  to  a  son,  even  if 
these  pereons  have  been  disinherited 
by  their  agnate  ascendant.  The 
goods  of  Latini,  however,  belong  to 
heredes  extranei  in  the  sarae  manner 
as  the  separate  goods  (peculia)  of 
slaves  and  do  not  belong  to  the  dis- 
inherited children  ofthemanumittor. 


59.  Item  civis  Romani  lihe7'ti  here- 
ditas  ad  duos  pluresve  patronos 
aequaliter  pertinet,  licet  dispar  in  eo 
servo  dominium  habuerint :  bona 
vero  Latiuorum  pro  ea  parte  perti- 
nent pro  qua  parte  quisque  eorum 
dominus  fuerit.  (i) 


59.  Also  the  right  of  inheritance 
to  a  freed  Roman  citizen  belongs 
equally  to  two  or  more  patrons, 
although  they  might  have  had  an 
uneq\ial  right  of  property  in  that 
slave ;  on  the  other  hand  the  goods  of 
Latini  are  assigned  in  proportion  to 
the  share  which  each  master  had  in 
the  Latinus. 


(t)  The  property  of  a  Latinus  was  divided  between  the 
different  masters  who  had  owned  him  at  the  moment  of  his 
enfranchisement,  not  equally,  but  according  to  their  respec- 
tive interests  in  him.  This  succession  came  to  them  as  a 
kind  of  pecuUum,  whilst  the  inheritance  of  an  enfranchised 
Roman  citizen  was  acquired  by  each  of  the  patrons  in  equal 
shares.  It  would  of  course  have  been  otherwise  if  the  slave, 
at  first  enfranchised,  had  subsequently  fallen  under  the 
potestas  of  another  owner,  who  had  also  in   his  turn  after- 
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wards  manumitted  the  slave.  Thus,  Marcellus  saj  s,  "  Si 
libertusmeus  in  servituteui  redactus,  postc.i  ab  alio  liberatus 
est,  et  ejus  coeperit  esse  libertus,  prsefertur  milii  in  contra 
tabulas  honor iim  possessione,  qui  eum  manumisit."  1.  32. 
de  bon.  libert.  (38.  2).     Domenj^et  in  loco. 


60.  Item  in  hereditate  civis  Ro- 
mani  liberti  patronns  alterius  patroni 
filium  excludit,  et  filius  patroni  al- 
terius patroni  nepotera  repellit  :  bona 
aiitem  Latinorum  et  ad  ipsum  patro- 
num  et  ad  alterius  patroni  heredem 
simul  pertinent  pro  qua  parte  ad 
ipsum  manumissorem  pertinerent. 


60.  Also  with  respect  to  the  in- 
heritance of  a  freed  Roman  citizen, 
one  patron  excludes  the  son  of 
another  patron,  and  the  son  of  one 
pairon  excludes  the  grandson  of 
another;  but  the  property  of  Latini 
belongs  equally  to  the  one  patron, 
and  to  the  heir  of  the  other  patron, 
in  the  same  proportion  as  it  would 
belong  to  the  mannmittor  himself. 


61.  Item  si  unins  patroni  tres  forte 
liberi  sunt,  et  alterius  unus,  hereditas 
civis  Romani  liberti  in  capita  divi- 
ditur,  id  est  tres  fratrcs  tres  por- 
tiones  ferunt  et  unus  quartam  :  bona 
vero  Latinorum  pro  ea  parte  ad  sue- 
cessores  pertinent  pro  qua  parte  ad 
ipsum  manumissorem  pertinent. 


61.  Again,  if  for  example  there  are 
three  sons  of  one  patron,  and  one  son 
of  another,  the  inheritance  of  a  freed 
Roman  citizen  is  divided' yjer  capita, 
i.e.  the  three  brothers  take  three  por- 
tions and  the  one  a  fourth  portion ; 
but  the  goods  of  Latini  belong  to 
the  successors  of  a  patron  in  the  same 
proportion  as  they  belong  to  the 
mannmittor  himself. 


62.  Item  si  alter  ex  iis  patronis 
Buam  partem  in  hereditatem  civis 
Romani  liberti  spernat,  vel  ante  mo- 
riatur  quam  cernat,  tota  hereditas 
ad  alterum  pertinet :  bona  autem 
Latini  pro  parte  decedentis  patroni 
caduca  fiunt  et  ad  populum  perti- 
nent. (") 


62.  Again,  if  one  of  these  patrons 
repudiates  his  share  in  the  inherit- 
ance of  a  freed  Roman  citizen,  or 
dies  before  he  has  taken  possession 
by  cretio,  the  whole  inheritance 
passes  to  the  other ;  but  the  goods  of 
a  Latinus,  so  far  as  regards  the  share 
of  the  patron  not  accepting,  become 
caduca,  and  belong  to  the  state. 


(«)  Gains  speaks  here  only  of  the  case  when  one  of  the 
several  manumissores  disclaimed  his  portion  of  the  inherit- 
ance, which  consequently  forces  upon  us  another  question, 
namely,  whether  the  same  doctrine  held  good  if  one  of  seve- 
ral heirs  of  a  manumissor  disclaimed  his  right  to  the   pro- 
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pert.y  of  a  deceased  Latiuus,  as  in  the  case  of  the  maiiu- 
missor  himself,  or  if  in  such  a  case  a  jus  accrescendi  did  not 
take  place.  Von  Vangerow  is  of  opinion  that  since  the 
estafe  of  a  Latin  us  must  be  viewed  as  a  part  of  the  property 
of  the  manumissor,  there  could  be  no  actual  disclaimer  of 
the  estate  by  the  heir,  for  it  is  a  well-known  principle  of 
Roman  law  that  an  inheritance  cannot  be  partly  accepted 
and  partly  rejected.  As  soon  therefore  as  any  one  of  the 
heirs  entered  upon  the  inheritance  of  a  Latinus,  the  por- 
tion passed  to  the  rest  of  the  co-heirs  by  operation  of  law  ; 
but  in  such  a  way  that  it  could  not  be  injurious  to  any  one 
of  fhem,  since  the  property  of  the  Latinus  accrued  to  the 
manumissores  or  their  heirs  as  a  peculium.  This  being  the 
case,  it  admits  of  no  doubt  that  the  general  principles 
applicable  to  the  case  of  a  person  to  whom  a  peculium 
reverted  came  also  into  operation  here,  namely,  that  the 
heir  was  not  held  unconditionally  liable  for  the  passive 
obligations  of  the  deceased  Latinus  ;  but  that  his  liability 
extended  only  to  the  amount  of  lliat  portion  of  the  estate 
which. in  this  way  accrued  to  him  as  a  kind  of  peculium. 
Hence,  we  perceive,  that  there  was  an  essential  difference 
between  this  succession  and  that  of  the  patron  to  the  pro- 
perty of  a  manumitted  Roman  citizen.  11.  1.  2.  10.  35.  36. 
80.  s.  1.  de  adquir.  vel  omitt.  hered.  (29.2.)  Von  Vangerow 
Latini  Juniani,  pp.  134,  135. 


63.  Postea  Lupo  et  Largo  Consuli- 
bus  senatus  censuit,  ut  bona  (v)  Lati- 
norum  primum  ad  eum  pertinereut 
qui  eos  liberasset;  deinde  ad  lib- 
eros  eonim  non  nominatim  exhere- 
datos,  uti  quisque  pi-oximns  csset; 
tunc  antiquo  jure  ad  heredes  eorum 
qui  liberasaent  pertinerenfc. 


63.  Afterwards,  in  the  consulship 
of  Lupus  and  Largus,  the  senate  de- 
creed that  the  goods  of  Latins  should 
belong  in  the  first  instance  to  him 
■who  had  secured  for  them  freedom 
(their  patron) ;  then  to  such  children 
of  those  persons  as  stood  nearest  in 
succession,  provided  they  had  not 
been  disinherited  by  name;  finally, 
by  the  old  law  they  would  pass  to 
the  heirs  of  those  persons  who  had 
secured  for  them  freedom. 
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(r)  The  senatus-consultum  Largianum  was  enacted  in 
the  first  3'ear  of  the  reign  of  the  Emperor  Claudius,  and 
established  a  kind  of  hereditary  right  to  the  propeity  of  a 
Latinus  Junianus  in  favour  of  the  children  of  a  manumissor, 
not  disinherited  by  name,  and  in  preference  to  any  stran- 
gers (extranei)  who  were  legally  instituted  heirs.  As  we 
learn  fiom  Gaius,  this  senatus-consultum  was  passed  under 
the  consulship  of  Lupus  and  Largus,  and  its  effect  was  that 
it  gave  to  children  who  were  not  expressly  disinherited  the 
preference  over  extranei  heredes.  Thus,  the  emancipated 
son  of  the  patron  who  had  been  passed  over  in  his  adopted 
father's  will,  and  wdio  had  no  claim  to  the  bonorum  posses- 
sio  of  his  father's  property  contra  tabulas  testamenti,  had 
still  a  claim  to  the  property  of  a  Latinus  even  prior  to  the 
extranei  heredes.  Instit.  s.  4.  de  success,  lib.  (3.  7.)  Cod. 
de  Lat.  lib.  toll.  etc.  (6.  7.)  and  the  article  "  Patronus," 
Diet,  of  Gr.  and  Rom.  Ant.  p.  731. 


64.  Quo  seuatusconsTilto  quidam 
id  actum  esse  putant,  ut  in  bonis 
Latinorum  eodem  jure  utamur,  quo 
utimur  in  hereditate  civium  Roman- 
orum  liberfcinorum  ;  idemque  maxime 
Pegaso  placuit.  Quae  sententia  aperte 
falsa  est.  Nam  civis  Eomani  liberti 
hereditaa  numquam  ad  extraneos 
patroni  heredes  pertinet :  iona  autem 
Latinorum  etiam  ex  hoc  ipso  sena- 
tusconsulto  non  obstantibus  liberis 
manum.issori3  etiam  ad  extraneoa 
heredes  pertinent.  Item  in  hereditate 
civis  Roman i  liberti  liberis  manumis- 
Boris  nulla  exheredatio  nocet :  in 
bonis  Latinorum  autem  nocere  nomi- 
natim  factam  exheredationem  ipso 
Benatusconsulto  significatur.  Veriua 
est  ergo  hoc  solum  eo  senatuscousulto 
actum  esse,  nt  manumissoris  liberi 
qui  nominatim  exheredati  nou  sint 
praeferantur  extrancia  hcredibus. 


64.  Some  indeed  think  that  as  the 
result  of  this  senatus-consultum,  we 
apply  the  same  rule  to  the  pro- 
perty of  Latini  as  to  the  inherit- 
ance of  freed-men  'wlio  are  Romaa 
citizens ;  and  such  was  certainly  the 
conclusion  of  Pegasus.  This  opinion 
is  clearly  erroneous.  For  the  inherit- 
ance of  a  freed  Roman  citizen  never 
belongs  to  the  extranei  who  are  heirs 
of  the  patron :  but  even  by  this  very 
senatus-consultum  the  property  of 
Latini  may  pass  to  the  extranei,  if 
the  children  of  the  manumittor  do 
not  oppose.  Further,  so  far  as  the 
inheritance  of  a  freed  Roman  citizen 
is  concerned,  disinherison  does  not 
deprive  the  children  of  the  manumit- 
tor of  their  right ;  but  with  respect 
to  the  property  of  Latini,  the  senatus- 
consultum  itself  declares  that  a  dis- 
inherison  made  by    name   destroys 
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the  right.  It  is  therefore  more  cor- 
rectly said  that  this  seaatns-consultum 
simply  provides  that  the  children  of 
the  manumittor  who  are  not  disin- 
herited by  name,  shall  be  preferred 
to  the  extranei  heredes. 


65.  Itaque  et  emancipatus  filius 
patroni  praeteritus,  quamvis  contra 
tabulas  testamenti  parentis  sui  bono- 
rum  possessionem  non  petierit,  tamen 
extraneis  heredibus  in  bonis  Lati- 
norum  potior  habetur. 


65.  Thus  also  the  emancipated  son 
of  a  patron  who  is  passed  over  in 
his  will,  although  he  has  not  sued 
for  the  possession  of  the  property  of 
his  father  contra  tabulas,  has  never- 
theless a  stronger  claim  to  the  goods 
of  Latini  than  the  extranet  heredes. 


66.  Item  filia  ceterique  quos  erhe- 
redes  licet  jure  civili  facere  inter 
eeteros,  quamvis  id  sufficiat,  ut  ab 
omni  hercditate  patr'is  sui  summo- 
veantur,  tamen  in  bonis  Latinorum, 
nisi  nominatim  a  parente  fuerint 
exheredati,  potiores  erunt  extraneis 
heredibus. 


66.  The  same  is  true  of  a  daughter 
and  other  persons  whom  it  is  per- 
mitted to  disinherit  by  a  general 
clause  (inter  eeteros).  For  although 
that  disinherison  may  be  effective  in 
depriving  them  of  all  legal  succes- 
sion to  their  father,  yet  with  respect 
to  the  property  of  Latini,  their  claims 
will  prevail  over  that  of  the  extranei 
heredes,  unless  the  father  has  dis- 
inherited them  by  name. 


67.  Item  ad  Ztberos  qui  ab  heredi- 
tate  parentis  se  abstinuerunt,  bona 
Latinorum  pertineyit,  quamvis  alieni 
haheantur  a  paterna  hereditate,  quia 
ab  hereditate  exheredati  nuUo  modo 
dici  possunt,  non  mag^s  quam  qui 
testamento  silentio  praeteriti  8unt.(u;) 


67.  Again,  the  property  of  Latini 
belongs  to  children  who  have  dis- 
claimed the  inheritance  of  their 
father,  although  they  are  accounted 
aliens  as  to  the  paternal  inheritance; 
because  they  can  in  no  way  be  said 
to  have  lost  their  legal  succession 
by  disinherison,  any  more  than  those 
who  have  been  silently  passed  over 
in  tlie  testament. 


(w)  In  this  section  Gneist  has  adopted  the  latest  emenda- 
tion of  Huschke,  who  says  that  the  present  reading  corre- 
sponds better  than  his  earlier  attempt  with  the  meaning  of 
Gains,  and  with  the  signs  in  the  MS.     Kritik,  p.  59. 
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68.  Ex  7iis  omnibus  satis  illud  ap- 
paret,  si  is  qui  Latinum  fecerit,  .    .    . 

[Lacuna  of  25  lines.] 

69 ptrtant  ad  eos  per- 

tinere,  quia  nullo  interveniente  ex- 
traneo  herede  senatusconsulto  locws 
non  est. 


68.  From  all  these  things  it  suflBci- 
ently  appears  that  if  he  who  has  made 
a  Latinos  free 

69 some  think  that  the 

property  belongs  to  them,  because  as 
no  extraneus  heres  intervenes,  the 
senatus-consultum  does  not  take 
eflfect 


70.  Bed  si  cum  liberis  suis  etiam 
extraneum  heredem  patronus  reli- 
querit,  Caelius  Sabinus  ait  tota  bona 
pro  virilibus  partibus  ad  liberos  de- 
functi  pertinere,  quia  cum  extraneits 
heres  intervenii,  non  habet  lex  Junia 
locum,  sed  senatusconsultum.  Javo- 
lenus  autem  ait  tantum  eam  partem 
ex  senatusconsulto  liberos  patroni 
pro  virilibus  partibus  habituros  esse, 
quam  extranei  heredes  ante  senatus- 
consultum lege  Junia  habituri  essent, 
reliquas  vero  partes  pro  hereditariis 
partibus  ad  eos  pertinere. 


70.  But  if  a  patron  has  left  an  ex- 
traneus  as  heir  with  his  own  children, 
Caelius  Sabinus  says  that  all  the 
property  passes  in  equal  shares  to 
the  children  of  the  deceased,  because 
when  an  extraneus  heir  intervenes, 
the  lex  Junia  is  not  applicable,  but 
the  senatus-consultum  is.  Javolenus, 
on  the  other  hand,  saj'S  that  by  the 
senatus-consultum  the  children  of 
the  patron  will  have  for  division 
equally  amongst  them  only  that  share 
which  the  extranei  heredes  would 
have  acquired  by  the  lex  Junia, 
while  the  remaining  shares  accrue  to 
them  according  to  the  divisions  of 
the  inlieritance. 


71.  Item  quseritur,  an  hoc  senatus- 
consultum  ad  eos  patroni  liberos  per- 
tineat  qui  ex  filia  nepieve  procre- 
antur,  id  est  ut  nepos  mens  ex  filia  pot- 
ior sit  in  bonis  Latini  mei  quam  extra- 
neus heres.  Item  an  ad  maternos 
Latinos  hoc  senatusconsultum  perti- 
neat,  quseritur,  id  est  ut  in  bonis 
Latini  materni  potior  sit  patronaj 
filius  quam  heres  extraneus  matris. 
Cassio  placuit  utroque  casu  locum 
esse  senatusconsulto.  Sed  hujus  sen- 
tentiam  plerique  inprobant,  quia 
senatus  de  his  liberis  patronarum 
nihil  eentiat,  qui  aliam  familiam  se- 
querentur.      Idque    ex    eo    adparet. 


71.  Again,  it  is  enquired  whether 
this  senatus-consultum  extends  to 
those  children  of  a  patron  who  are 
born  to  a  daughter  or  grauddaughier, 
that  is,  whether  my  grandson  by  a 
daughter  has  a  stronger  claim  to  the 
property  of  my  Latinus  than  an 
heres  extraneus.  A  further  question 
arises  whether  this  senatus-consultum 
extends  to  Latini  appertaining  to 
the  mother  (Latini  matenii),  that  is, 
whether  the  son  of  a  patrona  has  a 
stronger  claim  to  the  property  of  a 
Latinus  matey-nus  than  the  heres  ex- 
traneus of  the  mother.  Cassius  was 
of  opinion  that  the  senatus-consultum 
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quod  nominatim  exheredatos  sum- 
ovet :  nam  videtui-  de  his  sentire 
qui  ex/ieredari  a  parente  solent,  si 
heredes  non  instituantur ;  ueque 
autem  matri  filiuin  filiamve,  neque 
avo  inateruo  nepotem  neptemve,  si 
eum  eamve  heredem  non  iustituat, 
exlieredare  necesse  est,  sive  de  jure 
civili  quasramus,  sive  de  edicto  Prse- 
toris  quo  prseteritis  liberis  contra 
tabulas  testamenti  bonorum  pos- 
sessio  promittitar.   (x) 


was  applicable  to  both  cases ;  but 
very  many  disapprove  of  his  opinion, 
since  the  senate  determined  nothing 
concerning  those  children  of  apatrona 
who  are  admitted  into  another  family. 
From  this  it  also  appears  that 
the  senatus-consultum  removes  those 
disinherited  by  name  ;  for  it  seems  to 
have  in  view  those  usually  dis- 
inherited by  their  agnate  ascendant, 
when  they  are  not  instituted  heirs. 
It  is  not  necessary  for  the  mother  to 
disinherit  the  sou  or  daughter,  nor 
for  the  maternal  grandfather  to  dis- 
inherit the  grandson  or  granddaugh- 
ter, if  neither  is  instituted  heir. 
This  question  is  so  determined  both  in 
accordance  with  the  jus  civile  and  the 
Praetorian  edict  by  which  the  posses- 
sion of  the  property  contra  tabulas  tes- 
tamenti is  promised  to  the  children 
who  are  passed  over. 


{x)  It  was  a  question  whether  the  senatus-consultum 
Largianum  was  only  advantageous  to  the  sons  of  the  patron, 
to  his  descendants  by  males,  and  to  the  daughter  in  the 
first  degree  ;  or  whether  its  benefits  were  extended  to  the 
descendants  of  the  patron  by  his  daughters,  as  well  as 
to  the  sons  of  the  patrona,  and  this  also  in  such  a  way 
that  they  might  be  able  to  exclude  the  heredes  extranet  of 
the  patronus.  Cassius  regarded  the  senatus-consultum  as 
applicable  to  both  cases ;  but  his  opinion  was  not  followed 
as  far  as  regarded  the  property  of  the  manumissus  of  the 
patrona.  The  paragraph  has  been  understood  by  Demen- 
geat  to  imply  that  in  practice  the  opinion  of  Cassius  was 
rejected  in  both  cases.     Demengeat  ii.  70. 


72.  Aliquando  tamen  civis  Ro- 
manus  libcrtus  tamquam  Latinus 
moritur,  veluti  si  Latinus  salvo  jure 
patroni  ab  Imperatore  jus  Quiritium 


72.  Yet  sometimes  a  freed  Roman 
citizen  is  at  his  death  regarded  as  a 
Latinus,  for  example,  if  a  Latinus 
has  obtained  from  the  Emperor  the 
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consecutus  fuerit :  nam  ita  divus 
Tmjanus  constituit,  si  Latinus  invito 
vel  ignorante  patrono  jus  Quiritium 
ab  Imperatore  consecutus  sit.  Quibus 
casibusdum  vivit  iste  libertus,  ceteris 
civibus  Romanis  libertis  similis  est 
et  justos  liberos  procreat,  moritur 
autem  Latini  jure,  nee  ei  liberi  ejus 
heredea  esse  possunt ;  et  in  hoc  tan- 
tura  habet  testamenti  factionem,  uti 
patronum  heredem  instituat  eique,  si 
heres  esse  noluerit,  alium  substituere 
possit.  {y) 


benefits  of  Quiritarian  law  with  a 
reservation  of  the  rights  of  his  patron. 
Pot  the  Emperor  Trajan  decreed  thia 
should  be,  where  a  Latinus  has  gained 
from  the  Emperor  the  jus  Quiritium, 
without  the  consent  or  knowledge  of 
his  patron.  In  which  cases,  whilst  he 
lives  he  is  a  freed-man,  like  all  other 
freed  Koman  citizens,  and  children 
born  to  him  are  legitimate  ;  but  at  his 
death  his  rights  are  those  of  a  Latinus, 
nor  can  his  children  be  his  heirs ;  and 
he  has  the  power  of  making  a  testa- 
ment only  to  this  extent,  that  he  may 
institute  his  patron  as  his  heir  and 
may  further  substitute  some  one  else 
if  the  patron  is  unwilling  to  be  heir. 


(y)  It  was  a  very  great  hardship  for  the  libertus,  that, 
although  he  lived  as  a  Roman,  he  always  died  as  a  slave. 
It  was  therefore  determined  by  a  senatus-consultum  passed 
in  the  reign  of  Hadrian  that  Latini  to  whom  the  emperor 
had  granted  the  jus  Quiritium  should  attain,  by  means  of 
the  anuiculi  or  the  erroris  prohatio,  the  same  condition 
legally  that  they  would  have  enjoyed  if  they  had  remained 
Latini.  Hence,  they  died  as  manumitted  Romans.  Von 
Vangerow's  Latini  Juniani,  p.  201. 


73.  Et  quia  hac  consitutione  vide- 
batur  effeotum,  ut  numquam  isti  ho- 
mines tamquam  cives  Romani  more- 
rentur,  quamvis  eo  jure  postea  usi 
essent,  quo  vel  ex  lege  Aelia  Sentia 
vel  ex  senatusconsulto  cives  Romani 
essent :  divus  Hadrianus  iniquitate  rei 
motus  auctor  fuit  senatusconsulti  /a- 
ciuiidi,  ut  qui  ignorante  vel  recusante 
patrono  ab  Imperatore  jus  Quiritium 
consecuti  essent,  si  eo  jure  postea  usi 
essent,  quo  ex  lege  ^lia  Sentia  vel 
ex  senatusconsulto,  si  Latini  man. 
sissent,   civitatem   Romanam  conse- 


73.  It  seemed  to  result  from  this 
constitution,  that  such  men  could 
never  at  death  have  the  rights  of 
Roman  citizens,  although  after  en- 
franchisement they  had  availed 
themselves  of  the  law  by  which,  in 
virtue  of  the  lex  ^Elia  Sentia  or  the 
senatus-consultum,  they  might  be- 
come Roman  citizens.  The  Emperor 
Hadrian  influenced  by  the  injustice 
of  this,  secured  thepassingof  a  sena- 
tus-consultum, which  provided  that 
those  who  had  attained  the  jus 
Quiritium  without  the  knowledge  or 
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querentur,  proinde  ipsi  haberentur,  consent  of  a  patron — if  they  had  after- 
ao  si  lege  ^lia  Sentia  vel  seuatus-  wards  availed  themselves  of  that  right 
consultD  ad  civitatem  Romanam  per-  by  which  in  virtue  of  the  lex  -i^Elia 
venissent.  (z)  Sentia  or  of  the  senatus-consultum 

they  might  have  attained  the  civitaa 
if  they  had  remained  Latini — should 
themselves  be  considered  in  the  same 
position,  as  if  they  had  attained  the 
Koman  citizenship  by  virtue  of  the 
lex  ^lia  Sentia  or  the  senatus- 
consultum. 

(z)  Comjjaring  what  Gaius  says  in  this  section  with  the 
statement  made  by  him  in  section  5  of  tliis  book,  we  learn 
that  there  were  two  modes  by  which  the  Latini  might 
attain  the  Roman  civitas :  namely,  ex  lege  or  ex  senatus 
consulto.  One  indeed  only  of  these  two  modes,  namely,  the 
"  causae  probatio  ex  lege  ^Elia,  or  the  "  anniculi  probatio," 
was  introduced  with  the  distinct  object  of  preparing  the 
way  for  manumissi  to  attain  the  Roman  citizenship : 
but  the  other,  namely  the  "  causae  probatio  ex  senatus-con- 
sulto,"  or  the  "  erroris  probatio,"  proceeded  from  a  much 
more  comprehensive  principle,  and  hence  the  Latini  only 
obtained  the  citizenship '•  ex  senatus-consulto"  as  a  conse- 
quence. It  is  cpiite  plain  that  the  Romans  when  they  speak 
of  the  modes  by  which  a  Latinus  might  obtain  the  civitas 
only  mention  the  first-named  source,  and  reler  afterwards 
to  the  senatus-consultum  as  an  enactment  possessing  a 
much  more  extended  scope.  Thus,  Ulpianus  says  "  Nam 
lege  Junia  cautum,  etc  ;"  and  then  adds,  "  partus  quoque  civis 
Romanus,  est  ex  senatusconsulto,  qnod  auctore  divo  Ha- 
driano  factum,  est."  Tit.  3.  sec  3.  tit.  7.  sec.  4.  Gai.  L  sec. 
29  et  seq.  sec.  67  et  seq.  ;  Von  Vangerow's  Lat.  Jun.p.  163. 

74.    Eornm  autem  quos  lex  ^lia  74.    Now  the   property    of   those 

Sentia  dediticiorum  numero  facit,  persons  whom  the  lex  ^lia  Sentia 
bona  modo  quasi  civium  Bomanorum  puts  in  the  number  of  the  "Dediticii," 
libertorum,  modo  quasi  Latinorum  belonged  to  the  patrons;  at  one  time 
ad  patronos  pertinent.  as  if  it  were  that  of  freed    Roman 

citizens,  at  another  time  as  if  it  were 
that  of  Latini. 
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75.  Nam  eorum  bona  qui,  si  in 
aliquo  vitio  non  esseut,  manumissi 
cives  Romani  futuri  esscnt,  quasi 
civium  Rotnanorum  patronis  eadem 
lege  tribuuntur.  Non  tamen  hi 
habent  etiam  testamenti  factionera  ; 
nam  id  plerisque  jalacuit,  nee  im- 
merito :  nam  incredibile  videbatur 
pessimce  condicionis  hominibus  vo- 
luisse  legis  latorem  testamenti  fa- 
ciundi  jus  concedere. 


75.  By  the  same  law  the  property 
of  those  who  would  havo  become 
Roman  citizens,  if  they  bad  not  been 
subject  to  some  legal  defect,  is  as- 
signed to  their  patrons,  as  if  they  had 
actually  attained  the  civi'as.  Yet 
these  persons  have  not  the  power  of 
making  a  testament ;  Buch  at  least  was 
the  general  opinion,  and  it  is  certainly 
sound.  For  it  seemed  incredible  that 
the  proposer  of  this  lex  should  have 
wished  to  concede  to  men  of  the 
lowest  status  the  power  of  making  a 
will  {testamenti  /actio). 


76.  Eorum  vero  bona  qui,  si  non 
in  aliquo  vitio  essent,  manumissi 
faturi  Latini  essent,  proinde  tri- 
buuntur patronis,  ac  si  Latini  deces- 
sisent.  Neo  me  prseterit  non  satis  in 
ea  re  legis  latorem  voluntatem  suam 
verbis  expressisse. 


76.  Moreover,  the  property  of 
those  who,  if  they  had  not  been  sub- 
ject to  some  legal  defect,  would  have 
become  Latini  by  manumission  is 
assigned  to  their  patrons,  just  as  if 
such  persons  had  died  Latini.  But  it 
does  not  escape  my  notice  that  on 
this  point  the  proposer  of  the  law  has 
not  expressed  his  intention  in  words 
sufficiently  clear. 


77.  Videamus  antem  et  de  ea  suc- 
cessione  quae  nobis  ex  emptioue  bo- 
norum  competit.  (a) 


77.  Now  let  us  turn  our  attention 
to  that  branch  of  succession  which 
arises  from  the  purchase  of  property 
(emjptio  honomm). 


(a)  Gaius  recognises,  in  addition  to  the  hereditas,  three 
other  modes  of  succession  per  universitatem :  namely,  the 
bono7'um  emptio,  arrogatio  or  in  maniim  conventio,  and  the 
transfer  of  the  inheritance  by  in  jure  cessio.  The  testi- 
mony of  Gains  on  this  point  is  important,  as  it  adds  weight 
to  the  statement  of  Theophilus  upon  the  same  subject,  the 
accuracy  of  which  had  been  doubted.  We  liave  ab'eady 
seen  that  by  the  law  of  the  Twelve  Tables  a  debtor  was 
allowed  but  thirty  days  to  make  arrangements  for  the  pay- 
ment of  his  debt.  If  this  were  not  accouiplished,  he  was 
after  sixty  days  adjudged  to  his  creditors,  and  then  fettered 
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with  at  least  twenty-five  pounds  weight  of  chains.  On 
three  nundinro  he  was  brouglit  before  tlie  consul  to  ascer- 
tain wliether  he  were  able  to  free  himself,  or  whether  any- 
one would  pay  his  debt.  If  it  was  not  paid,  the  creditors 
might  kill  him,  or  sell  him  into  slavery  beyond  the  Tiber. 
If  there  were  several  creditors,  the  law  permitted  them  to 
hew  the  unhappy  debtor  to  pieces,  dividing  his  body  in  the 
ratio  of  their  claims.  Gel.  Noctes  Atticte,  lib.  xx.  c.  1. 
Gellius,  however,  informs  us  that  this  severe  law  was  never 
actually  carried  into  effect.  We  learn  fi'oni  several  passages 
in  Cicero  that  the  creditors  obtained,  by  virtue  of  the 
edict  of  the  prtetor,  a  claim  to  the  property  of  the  debtor 
and  also  the  honorum  venditio.  Pro  Quinto  c.  8.  c.  19.  This 
did  not  however  destroy  their  hold  upon  the  person  of  the 
debtor,  for  he  remained  addictus,  technically  speaking. 
The  lex  Julia  released  the  person  of  the  debtor  from  the 
terrible  penalty  of  the  ancient  law.  1.  4.  cod.  qui  bonis. 
(7.  41).  Gains  informs  us  that  the  emptio  honorum  was 
applicable  as  well  to  the  property  of  the  living  as  the  dead. 
See  note  ii.97.  According  to  both  Gaius  and  Theophilus,  the 
honorum  emytio,  W^e  the  honorum  possessio,  gave  only  a 
bonitarian  ownership  in  the  property  of  the  debtor,  and 
since  the  honorum  emptio  was  a  Praetorian  institution^ 
such  undoubtedly  might  have  been  expected.  But  this 
appears  to  be  at  variance  with  a  statement  of  Varro,  who 
says  that  the  honorum  emptio  was  regarded  as  a  mode  of 
acquiring  a  Quiritarian  ownership.  De  re  rustica,  lib.  ii.  c. 
10.  There  are,  moreover,  passages  in  Gaius  which  seem  to 
imply  that  in  certain  cases  the  honorum  emptio  gave  a  qui- 
ritarian ownership.  For  Gaius  says  in  the  defective  passage, 
sec.  80  of  this  book,  that  a  honorum  emptio  ^ave  merely 
an  estate  i?i  honis ;  but  adds  "  interdum  quidem  honorum 
emptoribus,  etc.,"  so  that  the  certain  cases  here  referred  to 
mav  have  been  those  which  Varro  had  in  his  mind.  As 
confirmatory  of  this  view,  reference  may  be  made  to  the 
passage  in  Gaius  where  he  speaks  of  the  action  given  to 
the  "bonorum  emptor,"   as  a  fictitious  action,  "ficto  herede 
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ajjit."  We  are  indebted  to  Gaius  for  the  information 
that  the  Praetor  Rutilius  introduced  the  bonorum  emptio. 
Gaius  states  little  new  in  regard  to  the  succession  oixhepater 
arrogans  or  of  the  coemptionator.  It  seems  probable  that 
since  Gaius  mentions  the  universal  succession  before  the 
honorum  venditio,  he  must  have  been  ignorant  of  the  "  ad- 
dictio  bonorum  libertatis  causa,"  introduced  by  Marcus 
Aurelius.  Gans  thinks  that  this  taken  in  connexion  with 
many  other  things  proves  that  Gaius  composed  his  Insti- 
tutes in  the  reign  of  Antoninus  Pius,  or  at  least  in  the  early 
part  of  the  reign  of  the  Emperor  Marcus.  Gans  Schol. 
zum  Gai.  pp.  378 — 385. 


78.  Bona  autem  veneunt  aut  vivo- 
rum  ant  mortuorum.  Vivoram,  velut 
eorum  qui  fraudationis  causa  latitant, 
nee  absentes  defenduntur  ;  item 
eorura  qui  ex  lege  Julia  bonis  ce- 
dunt;  item  judicatorum  post  tempus, 
quod  eis  partim  lege  xir  tabularum, 
partim  edicto  Prajtoris  ad  expedien- 
dam  pecuniam  tribuitur.  Mortuorum 
bona  veneunt  velut  eorum,  quibus 
certum  est  neque  heredes  neque  bo- 
norum possessores  neque  ullum  alium 
justum  successorem  existere. 


78.  Now  goods  sold  are  either  the 
property  of  the  living  or  of  the  dead. 
Of  the  living,  for  example,  of  those  who, 
on  account  of  some  fraudulent  act, 
are  in  concealment  and  being  absent 
are  undefended:  again,  of  those 
who  by  virtue  of  the  lex  Julia  have 
made  a  surrender  in  jure  cessiu ; 
further,  of  judgment  debtors,  on  the 
expiration  of  the  time  granted  them 
for  raising  the  money,  partly  by  the 
law  of  the  Twelve  Tables,  partly  by 
the  edict  of  the  Proctor.  The  goods 
of  deceased  persons  are  also  sold,  for 
example,  of  those  with  regard  to 
whom  it  has  been  ascertained  that 
no  heir  exists,  nor  any  claimants  to 
the  bonorum  possessio,  nor  any  other 
legal  successor. 


79.  Si  quidem  vivi  bona  veneant, 
jnbet  ea  Praetor  per  dies  continues 
XXX  posstderi  et  proscribi;  si  vero 
mortui,  post  dies  xv  postea  jubet 
convenire  creditores,  et  ex  eo  nuraero 
magistrum  creari,  id  est  eum  per 
quern  bona  veneant.  Itaque  si  vivi 
bona    veneant,  in    diebus    pluribu$ 


79.  Whenever  the  goods  of  living 
persons  are  sold,  the  Praetor  orders 
them  to  be  held  in  possession  for  thirty 
successive  days,and  public  announce- 
ment to  be  made.  But  if  the  property 
belonged  to  one  deceased,  after  a  pos- 
session of  fifteen  days  he  commands 
tlie   creditors  to  be  assembled,  and 
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veniri  jubet,  si  mortui,  in  diehus 
paucioribus ;  nam  vivi  bona  xxx, 
mortui  vero  xx  emptori  addici  jubet. 
Quare  aut^^m  tardins  vivcntiura  bo- 
norum  venditio  compleri  jubetwr, 
ilia  ratio  est,  quia  de  vivis  curandum 
erat,  ne  facile  bonorum  venditionea 
paterentur. 


au  assignee  (_magiste7')  to  be  appointed 
from  amongst  them  i.e.  one  under 
■whose  directions  the  goods  may  bo 
sold.  Hence,  if  the  property  of  a  living 
man  was  to  be  sold,  the  Praetor  gave 
loiigei  time  than  if  it  belonged  to  one 
deceased  :  for  he  ordained  that  the 
property  of  a  living  man  should  be 
transferred  after  thirty  days,  of  one 
deceased  after  twenty.  The  reason 
given,  why  the  sale  of  the  goods  of 
any  one  living  is  ordered  to  be  com- 
pleted so  slowly,  is  because  we  musfc 
take  care  that  the  living  are  not  suf- 
fered easily  to  dispose  of  their  pro- 
perty. 


80.  Neque  autem  bonorum  pos- 
sessorum.,  neque  ionorum  eviptoram 
res  pleno  jure  fiant,  sod  in  bonis 
efiBciuntur  ;  ex  jure  Quiritium  autem 
ita  demum  adquiruntur,  si  usucepe- 
runt.  Interdum  quidem  bonorum 
emptorwni  idem  plane  jus  quod  est 
mancipum  esse  inielZegitur,  si  per 
eos  scilicet  bonorum  emptorifews  ad- 
dicitur  qui  puhlice  sub  hasta  'ven- 
dunt. 


80.  Now  the  property  does  not  come 
with  a  complete  legal  title  into  the 
o  wnership  of  the  bonorum  possessors, 
nor  into  that  of  the  bonorum  emptors, 
but  it  is  only  held  in  their  bonitarian 
ownership  {in  bonis) ;  for  it  is  first  ac- 
quired by  Quiritarian  law  (ex  iure 
Qiwitiam)  when  their  title  is  perfec- 
ted by  usucapion.  Sometimes,  indeed, 
the  right  of  the  bonorum  emptores  is 
understood  to  be  manifestly  the  same 
as  that  of  the  mancipes,  if  indeed  the 
property  has  been  adjudged  to  the 
bonorivm  emptores  by  those  who  sell 
publicly  by  auction  {sub  liasta). 


81.  Item  quae  dehita  sunt  ei  eujus 
fuerunt  bona,  aut  ipse  debuit,  neque 
bonorum  possessore  neque  bono'um 
emptoi'es  ipso  juris  debent  aut  ipsis 
debentur  :  Bed  de  omnibus  rebus 
utilibus  acticnihus  et  conveniuntur  et 
experiuntur,  quas  inferius  j?ropone- 
mus. 


81 .  Again,  if  anything  were  due  to 
the  former  owner  of  the  property,  or 
if  he  were  himself  indebted,  neither 
those  who  acquired  by  bonorum  pos- 
sessio  nor  purchasers  were  legally 
liable  for  debts,  or  able  to  claim  any- 
thing as  due  to  themselves.  But  in  all 
these  cases  actions  are  brought  an(j 
defended  under  the  procedure  called 
the  actio  utilis,  which  we  shall  explain 
hereafter. 
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(b)    Husclike  lias  endeavoured    to   restore   the    text   in 
sections  79  and  81.     In  his  restitution  of  this  passage  con- 
tained in  his  work,  "Das  Recht  desNexum,"  p.  153,  he  has 
given   the  reading  "bonorura   emptorum   idem   plane   jus, 
quod  est  niancipum   esse  intelligitur,"  to  which  the  objection 
has  been  made   that    this    conjectural    reading   cannot    be 
accepted    because    Gaius  has    nowhere    previously    spoken 
of  the  mancipes.     Huschke   controverts  this    assertion    by 
saying  that  it  is  very  probable  that  the  commentator  had 
treated   of  mancipes  in  the  missing  page  cxvi  after  ii.  26. 
For    after    having    stated    that    the    mancipation    is  the 
peculiar  mode  of  transfering  res  mancipi,  for  which    pur- 
pose however,  the  in  jure  cessio  possessed  equal  power,  he 
observed  for  the  first  time,  that  if  a  res  mancipi  is  neither 
mancipated  nor  ceded  in  jure,  the  person  who  acquires  it 
would  in  the  case  of  eviction  have  no  claim  for  the  duphan, 
unless  it  were  stipulated  that  on   account  of  the   peculiar 
mode  of  acquisition   he   should   become  entitled  to  the  Jm* 
nexi,  which  authorized  the  party  to  set  up  a  claim  for  the 
duplum.     Again,  a  corporal  res  nee  mancipi  could  be  alien- 
ated by  means  of  the  in  jure  cessio,  but  not  by  means  of 
mancipatio.     Still,  the  last  admits  of  an  exception,  when  a 
"res  nee  mancipi"  is  alienated  fiducics causa,  where  the  title 
is  an  universal  one,  and  thus  the  thing  is  alienated  essen- 
tially   as  familta.     In  this  way,  Gaius  naturally    came  to 
mention   the  manceps.      Thus,   if  the    state  booty,   or    any 
other  species  of  public  property  were  alienated,  the  transfer 
itself  was  not  called  "mancipatio,"  but  the  person  who  bought 
it  was  called  the    manceps,  because  with  raised    hand   he 
acknowledged  himself  to  be  the  purchaser  :  and  upon  his 
being   declared    such,    the     complete    dominium     of    both 
"res  mancipi"  and  "res  nee  mancipi"  was  transferred  to 
him.     Hence,  it  followed  that  a  corporal  "  res  nee  mancipi," 
such  as  the  solum  provinciale,  was    not   the    object  of    the 
mancipatio  technically  speaking  ;  but  when    sold  sub    has  fa 
it  passed   to  the  purchaser,  who  at  once  gained  a  full  and 
perfect  ownership. 
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82.  Sunt  autem  etiam  alterins  ge- 
neris successiones,  qnm  neque  lege 
XI!  tabularum  neque  Prcotoris  edicto, 
sed  eo  jure  qitod  consensu  receptum 
est  introductse  sunt. 


82.  There  are  successions  of  an- 
other kind,  which  have  been  intro- 
duced neither  by  the  law  .  of  the 
Twelve  Tables  nor  by  the  edict  of 
the  Praetor,  but  by  that  law  which 
has  been  accepted  by  general  consent. 


Just.  iii.  10.  pr. 


83.  Ecce  enim  cum  paterfamilias 
Be  in  adoptionem  dedit,  mulierue  in 
manum  convenit,  omnes  ejus  res 
incorporales  et  corporales  quseque 
ei  debitae  sunt,  patri  adopiivo  co- 
em  ptionatorive  adquiruntur,  excep- 
tis  lis  quiB  per  capitis  deminutionem 
perount.  quales  sunt  ususfructus, 
operarum  obligatio  libertorum  quse 
per  jusjurandum  contracta  est,  et 
quce  contincntur  legitime  judicio. 


83.  For  when  a  paterfamilias  has 
given  himself  in  adoption,  or  a  woman 
has  made  a  conventio  in  manum,  all 
possessions  both  corporal  and  incor- 
poral,  as  well  as  whatever  else  may 
be  due  to  the  estate  are  acquired  by 
the  adopting  father,  or  by  him  who 
makes  the  coemptio,  with  the  excep- 
tion of  those  claims  which  are  an- 
nulled by  the  capitis  deminutio  ;  such 
are  usufructs,  an  obligation  securing 
the  services  of  freed -men  when  con- 
tracted under  oath,  and  such  things  as 
are  secured  by  a  legal  judgment. 


Just.  iii.  10.  1. 


84.  Sed  ex  diverao  quod  debet  is 
qui  se,  in  adoptionem  dedit,  xel 
qxxce  in  ini^inum  convenit,  ad  iTpsum 
quidem  coemptionatorem  aut  ad  pa- 
trem  adoptivum  pcrtinet  heredita- 
rinm  aes  alium,  proque  eo,  quia  suo 
Txomine  ipse  pater  adoptivus  ant 
coemptionator  heres  fit,  directo  ten- 
etnr  j  are,  non  vero  is  qui  se  adoptan- 
dum  dedit,  qua;ve  hi  mannm  convenit, 
quia  desinj't  jure  civili  heres  esse. 
De  eo  vero  quod  -prms  suo  nomme  eae 
personse  debuerint,  licet  neque  pater 
adopriyus  teneatur  neque  coemption- 
ator, neque  ipse  quidem  qui  se  in 
adoptionem  dedjY  vcl  quae  in  manum 
convenit,  maneat  obligatus  obliga- 
tatr,  q\na. scilicet  per  capitis  diminuti- 
onem  Ziberetur,  tamen  in  eum  eamve 
«rilis  actio  datur  rescissa  capitis  demi- 
nutione :  et  si  adversus  banc  actionem 


84.  But  on  the  other  hand,  what- 
ever hereditary  debt  is  owing  by  one 
who  gives  himself  in  adoption,  or  by 
the  woman  who  makes  a  conventio  in 
manus,  attaches  to  the  coemptionator 
or  to  the  adopting  father ;  and  for  this 
reason  the  adopting  father  or  the  co- 
emptionator is  liable  in  strict  law,  be 
cause  he  becomes  nominally  heir ;  but 
he  who  has  given  himself  in  adoption, 
and  she  who  has  come  under  the 
manus  are  not  bound,  because  they 
have  ceased  to  be  heirs  by  the  jus 
civile.  But  with  regard  to  any  debt 
which  these  persons  incurred  pre- 
viously on  their  own  account  :  al- 
though neither  the  adoptive  father  nor 
the  coemptionator  is  liable,  nor  in- 
deed is  the  man  who  has  given  him- 
self in  adoption,  or  the  woman  who 
has  made  the   conventio   in  manum. 
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non  defendantur,  quae  bona  eorutn  any  longer  bound,  because  they  aro 
futura  fuissent,  si  se  alieno  juri  non  undoubtedly  freed  from  the  obligation 
snbjecissent,  universa  venders  ere-  by  the  capitis  deminutio,  yet  with 
ditoribus  Prgetor  permittit.  respect  to  either  the  one  or  the  other, 

a  utilis  actio  is  granted,  and  the 
caintis  demtuufio  rescinded.  If  there 
is  no  defence  to  this  action,  the 
Praetor  allows  the  creditors  to  sell  all 
the  property  which  would  have  passed 
to  the  adrogatus,  and  the  woman  in 
manus,  if  they  had  not  brought 
themselves  under  legal  subjection  to 
another.  A 

{h)  In  this  acute  restoration,  for  the  most  part  made  by 
Lachmann,  a  better  arrangement  of  the  Avords  seems  neces- 
sary. Taken  in  connection  withcoemptionatorera,  "  ipsum  " 
has  no  meaning.  Huschke  says, "  Quod  debet,  etc.,"  is  also  in 
its  present  union  with  "hereditarium  aes  alienum"  unintelli- 
gible; he  proposes  to  read,  "vel  quae  in  maniim  convenit 
transit  et  ipsum  ad  coemptionem  aut  ad  patrem  adoptivum, 
si  quidem  est  hereditarium  ges  alienum.''  "  Proque  eo,  etc.," 
on  account  of  the  "suo  nomine.  .  .  heres  fit,"  is  a  very 
doubtful  reading,  and  the  mere  negative  ''non  vero  is  qui, 
etc."  is  certainly  incorrect.  It  will  be  better  to  read,  "deque 
eo  ipse  coemptionator  aut  ipse  pater  adoptivus  succedens, 
quia  retro  heres  fit,  directo  tenetur  jure,  liberatur  vero  is, 
qui  se  adoptandum  dedit,  qnseve  in  manum  convenit,  quia 
desinunt  esse  heredes."  Huschke  thinks  we  ought  to  read 
''deque,"  instead  of  "proque."  "Jure  civile"  is  also  very 
improbable  in  this  place.     Kritik.  p.  61. 


85.  Item  si  is  ad  quern  ab  intestate 
legitimo  jure  pertinet  hereditas  earn 
hereditatem,  antequam  cc?Tiat  aut  pro 
herede  gerat,  alii  in  jure  cedat, 
pleno  jure  heres,  fit  is  cut  earn  cesser  it, 
perinde  ac  si  ipse  per  legem  ad  here- 
ditatem vocaretur.  Quodsi  postea- 
quam  heres  extiterit,  cesserit,  adhuc 
heres  manet  et  ob  id  creditoribus 
ipse   tenebitur :    sed    res   corporales 


85.  Again,  if  anyone  to  whom  an 
inheritance  legally  descends  by  intes- 
tacy cedes  it  in  jure  to  another  before 
he  takes  it  by  cretio  or  acts  as  heir, 
the  person  to  whom  he  has  surren- 
dered it  becomes  heir  with  full  legal 
rights,  just  as  if  he  himself  had  been 
called  to  the  inheritance  by  law. 
But  if  the  heir  has  made  the  sur- 
render of  the   inheritance   he    still 
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transferet  proinde  ac  si  singulas  iu 
jure  cessisset;  debita  vero  pereunt 
eoque  modo  debitores  hereditarii  lu- 
crum faciunt. 


remains  heir,  and  on  that  account 
will  himself  be  held  liable  to  the 
creditoi-s.  He  will  transfer  the 
corporal  property,  just  as  if  he 
ceded  the  thing  in  jure ;  but 
the  debts  are  extinguished,  and  in 
that  way  those  who  inherit  debts 
gain  an  advantage. 


86.  Idem  juris  est  si,  testamento 
acriptus  heres,  posteaquam  heres 
extiterit,  in  jure  cesserit  hereditatem. 
Ante  aditam  vero  hereditatem  ce- 
dendo  nihil  agit. 


86.  The  same  rule  of  law  applies 
if  an  heir  appointed  in  a  will,  has 
ceded  the  inheritance  in  jure,  after 
he  has  declared  himself  heir.  But 
if  he  makes  the  cession  before  en- 
trance upon  the  inheritance  his  act 
is  entirely  void  {nihil  agit). 


87.  Suus  autem  et  necessarius 
heres  an  aliquic^  agavit  in  jure 
cedendo,  quaeritur.  Nostri  praecep- 
tores  nihil  eos  agere  existimant : 
diversae  sc7tolae  auctores  idem  eos 
agere  putant,  quod  ceteri  post  adi- 
tam hereditatem;  nihil  enim  interest, 
utrum  aliquis  cemendo  aut  pro 
herede  gerendo  heres  fiat,  an  juris 
necessitate  hereditati  adstriugatur. 

(Linea  vacua.) 


87.  Now  it  is  a  question  whether 
a  heres  suus  and  a  /lej-es  necessa/rius 
perform  a  valid  act  in  making  a 
sun-ender  in  jure.  The  teachers  of 
our  school  are  of  opinion  that  they 
effect  nothing  by  such  an  act.  Wri- 
ters of  the  opposite  school  think 
that  their  act  has  the  same  effect  as 
that  of  other  persons  who  surrender 
the  inheritance  after  adition ;  for  it 
makes  no  difference  whether  any 
one  becomes  heir  by  a  cretio,  or 
by  acting  ^ro  herede,  or  whether  he 
is  constrained  to  take  the  inherit- 
ance by  force  of  law. 


88.  Nunc  transeamus  ad  obliga- 
tiones.  Quarum  summa  divisio  in 
duas  species  deducitur :  omnis  enim 
obligatio  vel  ex  contractu  nascitur 
vel  ex  delicto,  (c) 


88.  Now  let  us  pass  to  obligations, 
ot  which  the  chief  division  is  into 
two  species;  for  every  obligation 
arises  either  upon  a  contract  {ex 
contractu)  or  a  tort  {ex  delicto). 


(c)  The  history  of  the  Roman  law  of  obligations  is  most 
important  for  the  student  of  English  law,  and  will  be  also 
found  not  without  interest.  Our  space,  however,  will  allow 
but  little  room  for  necessary  historical  explanations.  The  law 
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of  obligations  was  gradually  developed  by  means  of  the 
doctrines  of  the  Roman  jurists.  There  are  no  special  enact- 
ments and  no  legislative  periods  which  serve  as  land-marks 
whereby  to  trace  the  great  system  of  rules  and  the  procedure 
of  which  Gaius  is  now  about  to  explain  the  elements.  No  part 
of  the  Roman  law  shows  more  clearly  the  wisdom,  the  prac- 
tical sagacity,  and  the  profound  sense  of  justice  possessed  by 
the  great  masters  of  the  law  than  that  which  sets  forth  the 
principles  and  doctrines  of  obligations. 

In  the  ancient  Roman  law,  the  notions  of  ohligatio  and 
actio  were  inseparable  :  for  there  was  no  obligation  without 
its  corresponding  action.  To  imagine  an  obligation  as 
existing  without  an  action  would  have  been  a  notion  quite 
foreign  and  impossible  to  a  Roman  juridical  mind.  It  was 
not  indeed,  till  the  later  times  of  the  law,  when  the  great 
influence  of  the  complex  principles  implied  by  the  term 
"jus  gentium"  came  into  operation,  tliat  the  idea  of  natural 
obligation  arose  in  the  mind  of  a  Roman  jurist.  In  the 
older  law  every  obligation  was  viewed  as  a  civil  one,  and 
where  there  was  no  such  civil  bond,  the  Romans  could  not 
conceive  of  the  existence  of  an  obligation.  When  we, 
however,  speak  of  a  natural  obligation,  the  expression  must 
not  be  confounded  with  what  we,  in  modern  phrase,  de- 
nominate as  a  moral  obligation.  No  doubt  the  Romans 
possessed  high  moral  conceptions,  for  a  sense  of  justice  per- 
vades their  entire  legal  system.  But  the  idea  of  natural 
obligation  was  with  them  something  strictly  jural,  which 
lasted  for  ages,  attracting  to  it  its  own  legal  consequences, 
until  the  times  of  Paul  us  and  Ulpianiis,  wlien  natural  obli- 
gations came  to  a  termination.  The  idea  of  natiiral  obliga- 
tion  appears  to  have  arisen  about  the  close  of  the  Republic, 
and  was  potent  and  active  during  the  period  of  the  classical 
jurists  until  the  age  already  mentioned.  In  the  ancient 
times  of  Rome,  in  order  to  give  rise  to  an  obligatio,  there 
must  be  either  a  "nexum,"  a  "stipulatio,"  or  an  "expen- 
silatio."  Beyond  this  narrow  circle,  during  the  early  period 
of  the  State,  any  idea  of  a  legal  obligation  certainly  did  not 
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extend.  This  limited  notion  of  an  obligation  was  subse- 
quently marvellously  developed,  not,  however  "ex  lege,"  nor 
"ex  senatus-consulto,''  but  by  the  doctrines  of  the  jurists, 
and  above  all  by  the  extension  of  that  form  of  action  known 
as  the  "condictio."  What  is  now  referred  to  as  the  "con- 
dictio  causa  data,  causa  non  secuta,"  as  will  be^  hereafter 
more  fully  seen,  enlarged  the  range  of  obligation  to  almost 
every  possible  transaction  of  life.  Dig.  de  condict.  etc. 
(12.  4.) ;  Cod.  de  condict.  ob  cans.  (4.  6.) ;  1.  3.  s.  2.  Dig. 
tit.  cit.  (12.  2.)  Again,  the  introduction  of  the  "actio  in 
praescriptis  verbis,"  the  "actio  civilis  in  factum,"  the  "con- 
tracta  innominata,"  and  especially  the  influence  of  the  Pro- 
culian  school  of  jurists — with  its  philosophical  spirit,  its 
constant  appeal  to  the  principles,  the  appropriateness  and 
the  fitness  of  the  law — added  to  the  numerous  "  utiles  ac- 
tiones"  given  by  the  pr^tors,  enlarged  the  range  of  legal 
obligations  to  such  an  extent  that  no  transaction  in  human 
aftairs  was  placed  beyond  the  scope  and  range  of  obligatory 
operation.  Thus,  when  we  turn  over  the  pages  of  the 
Digest,  we  see  that  they  are  crowded  with  praetorian  actions 
in  factum  given  as  a  protection  against  every  possible  in- 
vasion of  right. 

The  simple  notion  of  an  obligation  is  the  following  : — It 
is  that  legal  relation  subsisting  between  two  or  more  persons 
by  virtue  of  which  one  is  bound  to  the  other  in  order  to  the 
performance  of  something.  The  Germans  express  this  by 
saying  t])at  the  debtor  is  bound  to  a  "  leisten,"  that  is,  to 
give,  to  do,  or  to  perform  something.  In  the  Institutes, 
Justinian  defines  an  oblio-ation  as  follows  : — "  Obli2:atio  est 
juris  vinculum,  quo  necessitate  adstringimur  alicujus  sol- 
vendse  rei  secundum  nostras  civitatis  jura."  Instit.  pr.  de 
oblig.  (3.  13.)  That  is  to  say,  an  obligation  is  a  bond  of  law 
which  binds  us  to  render  something  (alicujus  solvcndae  rei). 
The  person  who  is  thus  bound  to  a  facere,  or,  as  it  is  ex- 
pressed by  Paulus  in  another  passage,  "ad  dandum  aliquid 
vel  faciendum,  vel  prsestandum,"  is  called  the  debtor.  1  2. 
pr.  Dig.  de  oblig.,  etc.   (47.  7.)     The   terms  creditor  and 
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debtor  are  applied  to  the  persons  who  are  united  by  the 
vinculum  juris,  and  there  must  manifestly  be  at  least  two 
persons  bound  by  every  obligation  ;  namely,  the  debtor, 
who  is  bound  to  a  solrere,  a  da7-e  or  a  facere,  as  the  case 
maybe;  and  the  creditor,  who  possesses,  as  the  Germans 
express  it,  a  "  Forderung,"  or  claim.  What  is  of  importance 
to  observe  is  that  an  obligation  differs  from  what  is  termed  a 
real  right;  that  is  to  say,  a  right  in  which  the  tiling  itself  is 
the  immediate  oT)ject.  In  a  "real  right"  the  person  entitled 
stands  in  dii'ect  legal  relationship  to  the  thing  itself.  It  is 
however,  quite  different  in  an  obligation.  Here  the  rela- 
tion is  between  two  or  more  persons,  and  one  of  them  is 
always  bound  to  a  facere  or  performance.  There  were 
some  obligations  in  which  there  was  a])parently  a  nexus  be- 
tween a  person  and  a  thing:  as  for  example,  when  a  house  or 
a  farm  was  rented  ;  or  when  there  was  a ''jus  utendi  fruendi," 
or  a  usufruct.  To  suppose,  however,  that  such  a  nexus 
constituted  an  obligation  would  be  quite  erroneous.  The 
person  who  rented  a  house  had  no  jus  hahitandi,  and  the 
farmer  had  no  jus  fruendi.  The  hirer  of  a  house  had  only 
a  right  to  claim  that  the  party  who  let  it  to  him,  should  allow 
him  to  reside  peaceably  in  the  house  he  has  rented. 

A  dare  exists  when  something  certain  is  the  object  of  an 
obligation,  as  a  certa  pecunia  or  a  certa  res  in  the  Quirita- 
rian  ownership  of  the  debtor,  which  is  to  be  delivered  to  the 
creditor.  Again,  every  obligation  in  which  there  is 
not  Si  dare  is  said  "in  faciendo  consistere."  When  the  obli- 
gation consists  in  a  dare,  the  condictio  certa  is  aj)plicable, 
and,  what  is  of  great  importance  to  remember,  the  intentio 
certa  was  always  required  to  be  employed  with  a  dare 
oportere.  The  "intentio  '  came  immediately  after  the 
"demonstratio"  or  statement  of  the  case.  Gaius  says  that  the 
"intentio"  is  that  part  of  the  formula  in  which  the  plaintiff 
sets  forth  his  legal  claim,  as  for  example  : — If  it  appears  that 
Numerius  Negidius  ought  to  give  to  Aultis  Agerius  ten 
thousand  sesterces.  "  Si  paret  Numerium  Negidium  Aulo 
Agerio  sestertium   X    millia  dare  oportere."   iv.  s.  41.    This 
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form  is  peculiar  to  an  obligation  in  a.  dare.  With  all  other 
obligations  the  "intentio,"  when  introduceJ,  is  for unincerta. 
This  marked  distinction  had  its  origin  probably  in  the 
ancient  mode  of  procedure  known  as  the  "  legis  actio;  "  for 
originally  when  the  obligation  was  connected  or  based  upon 
a  da7'e,  the  "  legis  actio  "  was  "  per  condictionem,"  whilst  in 
all  other  cases  of  obligation,  it  was  the  "  legis  actio  per 
judicis  arbitrive  postulationem."  Thus  we  see  that  Avhen 
the  action  was  not  for  a  dare,  a  freer  form  of  procedure  was 
allowable.  Again,  we  have  observed  that  all  obligations 
were  either  in  dando  or  in  faciendo,  What  then  are  we  to 
understand  by  an  obligation  in  prcestando.  Such  an  obliga- 
tion seems  to  be  excluded  by  the  remarks  just  made.  How^ 
it  may  be  asked,  could  an  obligation  in  prcestando  arise. 
It  seems  something  quite  new  and  foreign  to  the  original 
and  fundamental  ideas  of  oblio-ation.  Yon  Vanuerow  is 
of  opinion  that"  this  kind  of  obligation  arose  later  in  time  and 
after  the  "  actiones  in  factum  conceptae  "  came  into  use. 
These  actions  admitted  of  no  "intentio"  and  after  a 
statement  of  the  facts  contained  in  the  "  demonstratio," 
there  followed  immediately  upon  it  the  "  condemnatio." 
It  w^as  to  obligations  in  which  there  was  no  dare  oportere, 
and  no  facere,  and  consequently  no  intentio,  that  the  inde- 
finite term  pra^stare  was  applicable.  Thus  to  sum  up  the 
previous  remarks  we  may  classify  obligations  as  follows  : — 

Obligationes  in  dando  Avith  the  formula  in  dare  oportere. 

Obligationes  in  faciendo  with  the  formula  in  facere 
oportere. 

Obligationes  in  factum  without  an  intentio  with  the  for- 
mula in  prce.^ture. 

As   to   the   origin  of  obligations,  they  arise  either  from 

contracts, ex  contractibus;  or  out  of  certain  civil  injuries,  and 

are  then  said  to  be  ex  delictis.     In  the  later  law  oblioations 

arose    also    from    other   sources.      Not,   however,  that  the 

circle  which  surrounded  contracts  and  depicts  was  enlarued- 

> 

but  new  obligations  belonging  to  neither  category  were 
engendered.     Thus  Gairs  says,  "  Obligationes  aut  ex  con- 
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tractu  nascuntur,  aut  ex  maleficio,  aut  proprio  quo- 
dam  jure  ex  variis  causarum  figuris."  1.  1.  pr.  de  oLlig. 
et  act.  (44.  7.)  In  the  later  system  of  obligations  there 
were  three  grounds  from  whence  they  sprang  ;  and  for  an 
exact  comprehension  of  the  law,  it  is  of  importance  to 
ascertain  and  mark  the  circumstances  from  which  these 
changes  arose. 


89.  Et  prius  videamus  de  his  quae 
ex  contractu  nascuntur.  Harum 
quattuor  genera  sunt :  aut  enim  re 
coritrahitur  obligatio,  aut  verbis,  aut 
litteris,  aut  consensu. 


89.  And  first  let  us  investigate 
those  obligations  which  arise  from 
contracts.  Of  these  there  are  four 
kinds;  for  an  obligation  is  contracted 
either  by  a  Thing  (re),  by  words 
(verbis),  by  writing  (litteris),  or  by 
consent  (consenu). 


90.  Ke  contrahitur  obligatio  velut 
mutui  datione.  Quae  proprie  in  his 
fere  rebus  contingit  quae  [ns]  [d) 
pondere,  numero,  mensura  consta.ji  ; 
qualis  est  pecunia  numerata,  vinum, 
oleum,  frumentum,  ses,  argentura 
aurum.  Quas  res  aut  numerando 
aut  metiendo  aut  pendendo  in  hoc 
damns,  ut  accipientium  fiantet  quan- 
doque  nobis  non  eadem,  sed  alia 
ejusdem  naturae  redantur  :  unde 
etiam  mutuum  appellatur  est,  quia 
quod  ita  tibi  a  me  datum  est  ex  nieo 
twnm  fit. 


90.  A  real  obligation  (re)  is  con- 
tracted, for  example,  by  the  gift  of  a 
muinnm.  This  is  usually  appli- 
cable to  those  things  which  are  esti- 
mated by  weight,  number,  or  mea- 
sure ;  such  as  coined  money,  wine, 
oil,  copper,  silver,  gold.  For  whe- 
ther we  give  such  thmgs  by  number, 
measure,  or  weight,  we  surrender 
them  so  completely  that  they  become 
the  property  of  him  who  receives 
them,  and  at  no  time  are  the  same 
things  restored  to  us,  but  others  of 
the  like  nature.  Whence  this  is 
called  a  mutuum,  because  that  which 
has  been  thus  given  by  me  to  you 
passes  from  my  property  to  yours. 


((/)  Gneist  has  put  the  word  res  in  brackets,  which 
Hu.^chke  says  Goeschen  has  very  properly  erased.  The 
copyist  took  pondere  for  a  verb,  and  appears  to  have  written 
respondere,  which  induced  him  to  alter  qu<^  into ^-wa,  leading 
to  the  further  change  of  constat  instead  of  constant.  The 
text  of  Gneist,  it  is  certain,  corresponds  better  than  the  older 
reading  with  the  number  and  length  of  the  words.  Kritik, 
p.  61. 
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91.  Is  quoque  qui  non  debitum 
acoepit  ab  eo  qui  per  errorem  solvit 
re  obligatur.  Nam  proinde  ei  con- 
dici  potest  si  paret  eum  dare 
oPORTERE,  ac  si  mutuum  accepisset. 
TJnde  quidam  putant  pupillum  aut 
mulierem  cui  sine  tutoris  auctoritate 
non  debitum  per  errorem  datem  est 
non  teneri  condictione,  non  magis 
quam  mntui  datione.  Sed  haec 
species  obligationis  non  videtur  ex 
contractu  consistere,  quia  is  qui 
Bolvendi  animo  dat  magis  distrahere 
vnlt  negotium  quam  contrahere. 


91.  He  also  who  receives  from 
another  a  payment  made  by  mistake, 
and  not  due  to  him,  contracts  a  real 
obligation.  For  he  can  be  sued  under 
that  form  of  condictio  beginning  "if 
it  shall  appear  that  he  ought  to  give" 
{si  paret  eum  dare  oportcre)  in  the 
same  way  as  if  he  had  received  a 
mutuum.  Whence  some  think  that  a 
pupil  or  a  woman — to  either  of  whom 
something  not  due  has  been  given  in 
mistake  and  without  the  authority  of 
the  tutor — is  not  bound  by  the  con- 
dictio any  more  than  by  a  gift  in 
mutuum.  But  this  species  of  obliga- 
tion does  not  seem  to  be  essentially 
one  of  contract;  since  he  who  gives 
with  the  intention  of  making  a  pay- 
ment desires  rather  to  dissolve  an 
engagement  than  to  contract  one. 


Just.  iii.  14,  1. 


92.  Verbis  obligatio  fit  ex  interro- 
gatio   et  responsione,    velut :     dari 

SPONDES  ?  SPONDEO;  DABIS  ?  DABO; 
PROMITTIS  ?  rKuMITIO;  FIDE  PRO- 
MITTIS  ?  FIDE  PROMIXrO;  FIDE  JUBES? 
FIDEJUBEO;    FACIES  ?    FACIAM. 


92.  A  verbal  obligation  is  con- 
tracted in  the  form  of  question  and 
answer ;  for  example.  Do  you  engage 
to  give?  I  engage  ;  Will  you  give? 
I  will  give;  Do  you  promise  ?  I 
promise ;  Do  you  promise  on  your 
honour?  I  promise  on  my  honour; 
Do  you  become  bail  ?  I  do  become 
bail ;  Will  you  act  ?     I  will  act. 


93.  Sed  hseo  quidem  verborum 
obligatio:  dari  spondes?  spondeo, 
propria  civium  Roraanorum  est, 
ceterae  vero  juris  gentium  sunt; 
itaque  inter  omnes,  homines,  sive 
cives  Romanes  sive  peregrines,  va- 
lent.  Et  quamvis  ad  Graecam 
vocem  expressae  fueriut,  velut  hoc 
mode :  [Scuo-€ts  ;  8w(t<d,  6/zoAoyeis  ; 
ofiokoyQ,  TTto-Tct  KeAet'ets ;  Trto-ret 
KeXevw,  TToiT^creis  ',  Trov^crcu]  ;  etiam 
haec    tamen    inter    cives     Romanes 


93.  But  this  form  of  verbal  obli- 
gation— Do  you  engage  to  give  ?  I 
engage  (Dari  spoudes  ?  spondeo)  — 
is  peculiar  to  Roman  citizeus,  the 
other  forms  pertain  to  the  jus  gen- 
tium, and  therefore  are  valid  amongst 
all  men,  whether  Roman  citizens  or 
foreigners.  And  although  they  may  be 
expressed  in  the  Greek  language,  as 
in  this  manner — Will  you  give  ?  I 
will  give  ;  Do  you  promise  ?  I  pro- 
mise;    Are  you  bound   on  your  ho- 
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valent,  si  modo  Graeci  sermonis 
iiitellectiira  habeant.  Et  e  contrario 
quamvis  Latine  enuntientur,  tamen 
etiam  inter  peregrines  valent,  si 
modo  Latini  sermonis  intcllectum 
habeant.  At  illaverborum  obligatio: 
DARi  spoNDES ?  8P0NDE0,  adeo  pro- 
pria civium  Romanorum  est,  ut  ne 
quidem  in  GrEBCum  sermonem  per 
interpretationem  proprie  transfcrri 
possit ;  quamvis  dicatur  a  Grseca 
voce  figurata  esse. 


nour  ?  I  am  bound  on  my  honour. 
Will  you  do  it  ?  I  will  do  it — these 
forms  are  valid  among  Roman 
citizens,  if  indeed  they  under- 
stand the  Greek  language.  And  on 
the  other  hand,  although  these  for- 
mulse  are  spoken  in  Latin,  they  are 
binding  upon  foreigners  provided 
such  persons  understand  the  Latin 
language.  But  that  form  of  verbal 
obligation — Darispondes.''  spondeo — 
is  so  peculiar  to  Roman  citizens  that 
it  cannot  be  transferred  by  interpre- 
tation into  the  Greek  language,  al- 
though it  is  said  to  have  been  derived 
from  a  Greek  word. 


94,  Unde  dicitur  uno  casu  hoc 
verbo  peregrinum  quoque  obligari 
posse,  velut  si  lm])erator  nosterprin- 
cipem  alicujus  peregriai  populi  de 
pace  ita  interroget :  pacem  fotueam 
SPONDES  ?  vel  ipse  eodem  modo  in- 
terrogetur.  Quod  nimium  subtiliter 
dictum  est;  quia  si  quid  adversus 
pactionem  fiat,  non  ex  stipulate,  agi- 
tur,  sed  jure  belli  res  vindicatur. 


95.  niud  dubitari  potest,  si  quis. 
(e)     Lineas  24  vacuse. 


94.  It  is,  however,  said  that  in  one 
case  a  foreigner  can  contract  an 
obligation  by  this  formula:  for  ex- 
ample, if  our  Emperor  should  inter- 
rogate the  prince  of  a  foreign  people 
concerning  peace  in  these  Words, 
"Do  you  engage  that  there  shall  be 
peace  ?  (pacem  futuram  spondes) ;  " 
or  if  the  Emperor  himself  were  in- 
terrogated in  the  same  manner. 
But  the  case  thus  put  is  too  subtle ; 
because  if  the  compact  is  broken, 
the  remedy  is  not  by  the  action  ex 
stipulatu,  but  the  matter  is  decided 
by  the  rights  of  war. 

95.  It  can  be  doubted  whether 
any  one 


(e)  It  is  probable  that  in  this  section,  of  which  only  a 
fragment  has  been  preserved,  Gaius  considered  whether 
it  were  necessary  for  both  the  stipulator  and  promissor  to 
employ  the  same  language,  or  if  they  could  use  different 
tongues,  provided  they  understood  each  other.  Theophilus 
in  his  paraphrase  makes  the  following  statement.  "Also, 
it  makes  no  difference  when  a  stipulation  was  entered  into. 
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whether  the  Roman  or  Greek  languages,  or  indeed  any 
other,  as  for  example,  the  Syriac  or  Egyptian  were  em- 
ployed, if  only  the  contracting  parties  understood  what  was 
said.  IS^or  was  it  indeed  necessary  that  they  should  use  one 
and  the  same  lan<>;ua.'2:e,  but  it  was  sufficient  when  the 
answer  which  was  given  accorded  with  the  question  asked  ; 
for  example,  if  you  had  asked  me,  Promittis,  I  might  an- 
swer, o/xoAoyw ;  or  on  the  other  hand,  if  you  had  asked  me 
ojuoAoyets,  I  might  answer  Promitto."  Theoph.  trib.  b.  tit.  15. 
ss.  1.  This  was,  ho^^ever,  not  legal  by  the  earlier  law  of 
Rome,  as  will  be  hereafter  seen. 


96.     ...  obligentur:  utique  citm  96  .  .  .  they  are  bound ;  undoubt- 

quseritnr  de  jure  Eomanorum.  Nam  edly  when  we  enquire  according  to 
aput  peregrines  quid  juris  sit,  singu-  Roman  law.  Forif  we  seek  what  may 
larum  civitatium  jura  requirentes  be  the  law  amongst  foreigners,  with 
aliud  in  alia  lege  reperinius.  (f)  respect  to  the  legal  rights  of  each 

form  of  citizenship,  we  find  one 
thing  in  one  law,  and  another  thing 
in  another. 


(/)  Huschke  thinks  that  in  the  first  part  of  the  section 
Gains  had  without  doubt  treated  of  the  question  whether  a 
person  can  be  bound  verbis  by  a  unilateral  verbal  promise 
without  the  asking  of  a  previous  question.  In  relation  to 
this  subject,  Gains  had  probably  stated  in  the  main  what 
we  still  read  in  the  Epit.  ii.  9.  sees.  3,  4.  Perhaps,  having 
previously  presented  the  case  to  which  the  words  in  sec.  96 
refer  (illud  dubitari  potest,  si  quis)  that  the  promissor  an- 
swered with  a  different  word  from  that  with  which  he  had 
been  interrogated.  1.  1.  s.  2.  de  verb.  obi.  (45.  1.)  This 
part  of  the  treatise  probably  closed  with  the  opinion  that 
by  means  of  a  "jurata  promissio  "  only  freed  slaves  could 
be  bound  to  their  patron  for  gifts  or  services.  See  Epit.  s. 
4.  fin.  This  was  so  according  to  Roman  law  "utique  cum 
quairitur  de  jure  Romanorum."  At  the  close  of  the  section 
the  word  lex  is  used  in  the  sense  in  which  it  was  employed 
by   the  peregrini.     Kritlk,  61. 
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97.  Si  id  qnod  dari  stipulamur 
tale  sit,  ut  dari  non  possit,  inutilis 
est  stipulatio :  velut  si  quis  hominem 
liberum  quem  servum  esse  credebat 
aut  mortuum  quem  vivutn  esse  cre- 
debat aut  locum  sacrum  vel  religio- 
sum  quem  putabat  esse  humani  juris, 
sibi  dari  stipuletur. 


97a.  Item  si  quis  rem  quce  in 
rerum  natura  non  est  aut  esse  non 
potest  velut  Tiippocenianriim  stipule- 
tur, seque  imitili  est  stipulatio. 


97.  If  what  we  stipulate  should  bo 
giveu  is  such  a  thing  that  it  cannot 
be  given,  the  stipulatio  is  inoperative, 
(inutilis) ;  for  example,  if  we  stipu- 
late  to  give  to  any  one  a  free  man, 
thinking  him  to  be  a  slave ;  or  a  dead 
slave  thinking  that  he  is  alive;  or 
a  locus  sacer,  or  religiosus,  which 
we  thought  to  be  subject  only  to 
human  law  (humani  juris). 

97a.  Again,  if  any  one  stipulate  to 
give  a  thing  which  does  not  or  can- 
not  exist,  as  for  example,  a  centaur 
(liippocentaurus,)  such  a  stipulation 
is  equally  invalid. 


98.  Item  si  quis  sub  ea  condicione 
stipuletur  quae  existere  non  potest, 
velnti  SI  digito  coelum  tetigerit,  in- 
utilis est  stipulatio.  {g)  Sed  legatum 
sub  impossibili  condicione  relictum 
nostri  prasceptores  proinde  valere 
putant,  ac  si  ea  condicio  adjecta  non 
esset:  diverso?  sc/iolse  auctores  non 
minus  legatum  inutile  exisfcimant, 
quam  stipulatioiiem.  Et  sane  vix 
idonea  diversitatis  ratio  reddi  potest. 


98.  Further,  if  any  one  stipulate 
subject  to  a  condition  which  cannot 
exist — for  example,  if  he  shall  touch 
the  sky  with  his  finger — such  a  stipu- 
lation is  void.  But  the  doctors  of 
our  school  think  that  a  legacy  left 
under  an  impossible  condition  is 
valid,  just  as  if  the  condition  had  not 
been  added.  The  writers  of  the 
opposite  school  regard  the  legacy  aa 
being  equally  void  with  the  stipu- 
lation. And  certainly  a  scarcely  satis- 
factory reason  can  be  given  for  any 
difference.  ' 


(g)  To  Stipulate  under  a  condition  to  do  an  impossible 
thing,  as  "  If  I  touch  the  heavens  with  my  finger,"  is  re- 
garded as  a  mere  utterance  of  pleasantry,  and  as  no  legal 
contract.  Thus,  such  a  stipulation  was  simply  null  and 
void.  But  supposing  the  stipulation  had  been,  "  If  I  do  not 
touch  the  heavens  with  my  finger,"  in  this  case,  since  there 
was  nothing  to  be  done,  the  stipulation  was  considered  as 
made  without  any  condition,  that  is,  as  pure  and  simple. 
An  impossible  condition  in  a  testament  was  struck  out  just 
as  if  it  had  never  been  made.  Instit.  de  inutil.  stip.  (19,  11 .) 
Domenget  in  loco. 
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99.  Prseterea  inutiJis  est  stipulatio, 
si  quis  ignorans  rem  swam  esse  earn 
sibi  dari  stipuletur ;  nam  id  quod 
altcujus  est,  id  ei  dari  non  potest,  (k) 


99.  Moreover,  a  stipulation  is  in- 
operative if  any  one  not  knowing  that 
a  certain  thing  belongs  to  him  shall 
stipulate  that  it  shall  be  given  to 
himself;  for  that  which  is  already 
the  property  of  any  man  cannot  cer- 
tainly be  given  to  him. 


(h)  The  text  has  been  restored  in  this  section  from  the 
conjecture  of  Goeschen. 


100.  Deniqne  inutilis  est  talis  sti- 
pulatio, si  quis  ita  dari   stipuletur  ? 

POSr    MORTEM    MEAM    DAKI    SPONDES  ? 

vel  ita :  post  mortem  tuam  dari 
SPONDES  ?  valet  autem,  si  quis  ita 
dari  stipuletur  :  cum  MORIar  dari 
SPONDES  ?  vel  ita  .-  cum  morieris  dari 
SPONDES?  id  est  ut  in  novissimum 
vitas  tempus  wtipulatoris  aut  promis- 
Boris  obligatio  conferatur.  Kam 
inelegaas  esse  visum  est  ex  hercdis 
persuua  incipeie  obligationem.  Kur- 
sus    ita    stipulari     non     possumus  ; 

PRIDIE  qUAM  MORIAR,  awt  :  PKIDIE 
QUAM    MORIEKIS,    DAKI   SPONUES?   quia 

non  potest  alitor  iutellogi  pridio 
quam  aliquis  morietur,  quam  si  mors 
secuta  sit ;  rursus  morte  secuta  in 
prseteritum  redducitsr  stipulatio 
et  quodammodo  talis  est:  hekedi 
MEo  DARI  SPONDES?  qu38  sane  in- 
utilis est. 


100.  Lastly,  this  form  of  stipulatio 
is   also  invalid  if  any  one  stipulate 
that  a  thing  be  thus  given,   "  Do  you 
engage   that  it  be  given   after   my 
death?"    or   thus,    "Do  you  engage 
that  it  be   given  after  your  death  ?" 
but  it  is  valid  if  he  stipulate  for  it  to 
be  given  thus  :   "Do  you  engage    it 
shall   be  given  when  I  die  V  or  thus, 
"Do  you  engage  it  shall  be  given 
when  you  die  ?"  that  is,  that  the  obli- 
gation should  be  deferred  to  the  last 
moment  of  the   life  of  the  stipulator 
or  promissor.      For    it     seemed   in- 
equitable  that  an  obligation  should 
begin    in    the    person    of    the   heir. 
Again,    we    cannot    Ptipulate   thus : 
"  Do  you  engage  to  give  on  the  day 
before  I  die  ?"   or  "  the  day  before 
you  die,"  because  the  day  before  the 
death   of  any  one  cannot  be  ascer- 
tained except  after  death  has  hap- 
pened J  again,  when  death  has  hap- 
pened, the  stipulation  refers  to  the 
past,    and  is    somewhat  like    this : 
"  Do    you    engage    to   give    to   my 
heir  ?"  and  this  is  certainly  inopera- 
tive. 


Just.  iii.  19.13, 


101.  Qusecumque  de  morte  dixi- 
mus,  eadem  et  de  capitis  deminutione 
dicta  intellegcmus. 


101.  What  wo  have  said  about 
death  we  understand  to  apply  equally 
to  capitis  deminutio. 
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102.  Adhuo  inutilis  est  stipulatio,  102.  Moreover  a  stipulation  is  in- 

si  quis  ad  id  quod  interrogatus   erit  valid  if  the  reply  docs  uot  correspond 

Eon  responderic:  velut  si  sestcrtia  x  with  the  question;   for  example,  if  I 

(i)  a  te  dari  stipuler,  et  tu  nummum  stipulate  that  ten  thousand  sesterces 

sestertium  v  milia  promittas  ;  aut  si  be  given  by  you,  and  you  promise  me 

ego   pure  stipulei',  tu  sub  condicione  only  a  sum  of  five  thousand  sesterces  ; 

promittas.  {j)  or  if  I  stipulate  unconditioually  (^Jwre) 

and  you  promise  under  a  condition. 


(i)  In  the  time  of  Justinian,  in  consequence  of  the 
changes  in  the  coinage  which  had  taken  place  after  the 
time  of  Constantine,  the  pound  of  gold  and  silver  became 
actual  Roman  money  :  and  consequently  were  regarded  as 
pecunia  numerata  and  pondcrata.  Hence,  at  that  time  llie 
passage  in  Gaius  could  not  be  understood  otherwise  than  as 
if  it  had  been  said  that  the  mere  difference  of  the  sum  in 
the  question  and  answer  would  make  the  whole  stipulation 
void,  whilst  Gaius  iiitended  to  present  by  it  an  apt  illustra- 
tion both  as  regards  quality  and  quantity  of  an  incongruous 
answer.     See  Huschke's  Kritik,  p.  65. 

ij)  Whenever  in  a  stipulation  the  answer  was  given  in  a 
manner  not  conformable  to  the  question,  the  stipulation  was 
regarded  as  a  mere  nullity  :  for  instance,  when  one  party 
stipulated  for  ten  aurei  and  the  other  party  promised  five — 
or  when  a  stipulation  was  pure  and  simple,  and  the  promise 
was  given  under  a  condition,  or  vice  versa,  Ulpianus  says, 
however,  "  Si  stipulanti  mihi  decem  tu  viginti  respond eas, 
non  esse  contractam  obligationem,  nisi  in  decem,  constat. 
Ex  contrario  quoque,  si  me  viginti  interrogante  tu  decem 
respondeas  obligatio  nisi  in  decem  non  erit  contracta;  licet 
enim  oportet  congruere  summam,  attamen  manifestissimum 
est,  viginti  et  decem  inesse."  1.  1.  s.  4.  de  verb.  obi. 
(45.  1.)  Paulus  also  says,  "  Diversa  causa  est  summarum 
veluti  ;  '  decem  aut  viginti  dari  spondes  ? '  hie  enim,  etsi 
decem  spoponderis,  recte  responsum  est,  quia  semper  in 
summis  id,  quod  minus  est,  sponderi  videtur."  1.  83.  s.  3. 
tit.  cit.  (45.  1.)  The  compilers,  however,  of  the  Institutes 
took  a  different  view.     Instit.  ss.  5,  18.  de  inutil.  stip.  (3.  19.) 
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103.  Praeterea  inutilis  est  stipulatio, 
si  ei  dari  stipulemur  cujusjuri  sub- 
ject! Don  sumus  ;  iinde  illucZ  qujesitum 
est,  si  quis  sibi  et  eicujusjuri  subjec- 
tus  non  est  dari  stipuletur,  in 
quantum  valeat  stipulatio.  Nostri 
praeceptores  putant  in  universum 
valere,  et  proinde  ei  soli  qui  stipula- 
tu3  sit  solidum  deberi,  atque  si  ex- 
tranei  nomen  non  adjecisset.  Sed 
diversae  sc/tolao  auctores  dimidium 
ei  deberi  existimant,  pro  aliena.  .  .  . 
(Linae  4  vacu^.) 


104.  Item  inutilis  est  stipulatio,  si 
ab  eo  stipuler  qui  juri  meo  siibjectus 
est,  vel  si  is  a  me  stipuletur.  Sed 
de  sen-is  et  de  his  qui  in  mancipio 
sunt  illud  prceterea  jus  dbservatur,  ut 
non  solum  ipsi  cnjus  in  potestate 
mancipiove  sunt  obligari  non  poss«ii, 
sed  ne  alii  quido/?  uUi. 


105.  Mutum  neque  stipulari  neque 
promittere  posse  palam  est.  Quod  et 
in  surdo  receptum  est :  quia  et  is  qui 
stipulatu/r  verba  promittentis,  et  qui 
promittit,  verba  stipulantis  exaudire 
debet. 


103.  Moreover,  a  stipulatio  is  in- 
valid, if  we  stipulate  that  something 
shall  be  given  to  one  to  whoso  power 
we  are  not  subjected  :  hence,  a  ques- 
tion has  arisen,  how  far  the  stipula- 
tion is  valid,  if  any  one  stipulates  for 
a  gift  to  himself  and  to  some  one  to 
whose  power  he  is  not  subjected. 
The  doctors  of  our  school  are  of 
opinion  that  it  is  valid  to  the  fullest 
extent,  and  that  the  whole  is  due  to 
the  stipulator  alone,  just  as  if  he  had 
not  added  the  name  of  a  third  person. 
But  the  doctors  of  the  opposite  school 
are  of  opinion  that  the  half  is  due  to 
him,  for  ...  • 

101.  Again,  the  stipulation  is  in- 
valid if  I  shall  stipulate  by  any  one 
who  is  subjected  to  my  power,  or 
if  he  shall  stipulate  by  me.  But, 
moreover,  as  far  as  slaves  and  those 
who  are  in  mancipium  are  concerned, 
this  rule  of  law  is  observed,  that  not 
only  can  they  not  be  bound  to  the 
person  himself  under  whose  potestas 
or  mancipium  they  are,  but  not  in- 
deed to  any  other  person. 

105.  It  is  evident  that  a  dumb 
person  can  neither  stipulate  nor  pro- 
mise, and  this  restriction  holds  good 
in  regard  to  the  deaf:  since  he  who 
stipulates  ought  clearly  to  hear  the 
words  of  the  promissor,  and  he  who 
promises  ought  to  hear  the  words  of 
the  stipulator. 


P 


106.  Furiosus  nullum  negotiam 
gerere  potest,  quia  non  intellegit  quid 
agat.  (k) 


106.  A  madman  can  ti-ansact 
no  business,  because  he  does  not 
understand  what  he  is  engaged  in. 


(k)  If  a  madman  had  a  lucid  interval,  he  might  make  a 
valid  contract  during  that  period.  "  Is,  cui  bonis  interdictum 
est,  stipulando  sibi  acquirit ;  tradere  vero  non  potest,  vel 
promittendo  obligari."    1.  6.  de  verb.  obi.  (45.  1.) 
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107.  Pupillus  omne  negotinm  recte 
gerit:  ita  taman  ut  tutor,  siciibi 
tuton's  aactontas  rificossaria  sit,  acZ- 
hibeatur,  velut  si  ipse  obligetur ;  nam 
aliurn  sibi  obligare  etiam  sine  tutoris 
auctoritate  potest. 


107.  A  pnpil  may  legally  transact 
any  kind  of  business,  however  the 
authority  of  the  tutor,  so  far  as  it  is 
necessary,  must  be  madeu-e  of;  for 
example,  if  tho  pupil  wishes  to  enter 
into  an  obligation,  still  he  may 
place  another  under  obligation  to  him 
without  the  authority  of  his  tutor. 


108.  Idem  juris  est  in  femiuis  qu89 
in  tutela  sunt. 


108.  The  same  rule  of  law  is  ap- 
plicable to  women  who  are  under 
the  tutela. 


109.  Sed  quod  dfsimus  de  pupillis, 
utique  de  eo  verum  est  qui  jam  ali- 
quem  intellectum  habet :  nam  iufans 
et  qui  infanti  pro.ximus  est  won  mul- 
tum  a  furioso  dififert,  quia  hujus  seta- 
tis  pupilli  nullum  intellectum  nabent : 
sed  in  his  pupilHs  per  utilitatem 
benignior  juris  incerpretatio  facta 
est.  (I) 


109.  But  what  we  have  said  of 
pupils  is  certainly  true  of  one  who  is 
in  possession  of  a  certain  degree  of 
intelligence ;  for  an  infant,  and  one 
very  near  infancy,  dififer  not  much 
from  one  bereft  of  reason  ;  for  pupils 
of  this  age  have  not  any  legal  capa- 
city; but  with  respect  to  these  pupils, 
for  their  advantage  a  more  favour- 
able interpretation  of  the  law  has 
been  made. 


(Z)  With  resppct  to  the  pupil,  it  was  held  that  when  he 
was  able  to  pronounce  the  required  words,  he  was  capable 
of  making  a  valid  stipulation,  and  that  without  the  autho- 
rity of  his  tutor,  for  he  was  always  permitted  to  make  his 
condition  better,  and  he  was  able  to  promise  verbis  with  the 
auctoritas  of  the  tutor.  Moreover  it  was  considered  that 
only  a  minor  of  seven  years  of  age  could  pronounce  the 
necessary  words  of  interrogation  or  the  reply.  This  was 
the  result  of  an  interpretation  in  favour  of  the  pupil,  which 
Y>erm\tted  the  ]')n]i\\  proximus  infautim  to  be  a  party  to  a 
verbal  contract,  for  in  the  early  law  only  those  pupils  wee 
recognized  as  capable  of  contracting  who  possessed  aliquid 
intellectum ;  that  is  to  say,  those  who  were  proximus  infantice. 
1.  14.  Dig.  de  spousal.  (23.  1)  1.  18.  Cod.  de  jure  delib. 
(8.  58)  Domenget  in  loco. 
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110.  Possumns  tamen  ad  id  quod 
Btipulamur  alium  adhihere  qui  idem 
etipuletur,quem  vulgo  adstipulatorem 
vocamus. 


110.  Still  we  may  unite  with  our- 
selves another  person  to  stipulate 
the  same  thing  that  we  stipulate,  who 
13  commonly  called  the  adstipulator. 


111.  Sed  huic  proinde  actio  corn- 
petit,  proindeque  ei  recte  solvitur  ac 
nobis.  Sed  quidquid  consecutus  erit 
mandatiJMdicio  nobis  restituere  co- 
getur. 


111.  An  actio  may  be  brought 
against  him,  and  payment  may  le- 
gally be  made  to  him  just  as  to  our- 
selves. But  whatever  he  may  obtain 
he  is  compelled  to  restore  to  us  by 
the  actio  mandati. 


112.  Ceterum  potest  etiam  aliis 
verbis  uti  adstipulator,  quam  quibus 
nos  usi  sumup.  Itaque  si  verbi  gratia 
ego  ita  stipulatus  sim ;  dari  spon- 
DKS  ?  ille  sic  adstipulari  potest :  idem 

FIDE  TUA  PROMITXIS?    Vel    IDEM    FIDE 

JiJBSs  p  vel  contra,  (in) 


112.  But  the  adstipulator  may  also 
employ  other  words  than  those  which 
we  have  used.  Therefore,  if  for  ex- 
ample, I  have  so  stipulated  "Do  you 
engage  to  give  (dari  spondes  )?  "  he 
can  thus  adstipulate.  "  Do  you  pro- 
mise the  same  thing  on  your 
honour  (idem  fide  tua  promitiis)?" 
or  "Do  you  become  bail  for  tho 
same  (idemfide^juhes)?"  or  the  op- 
posite. 


(???)  The  importance  of  the  Stipulatio  in  Roman  Law 
renders  it  needful  that  the  attention  of  the  student  should 
be  especially  directed  to  its  consideration.  The  essence  of 
the  Stipulation  consisted  in  this,  that  it  was  an  external 
simple  form  by  which  a  unilateral  agreement  might  be  made 
into  an  actual  contract.  A  bilateral  agreement  could  never 
be  brought  about  by  means  of  a  single  stipulation.  It 
might,  however,  be  put  into  two  distinct  stipulations,  in 
which  case  each  stipulation  would  be  independent  of  the 
other.  First,  the  form  of  the  Stipulatio  was  the  following : 
the  creditor  who  was  the  promis3or  put  the  substance  of 
the  intended  contract  into  a  question  expressed  in  a  precise 
form  of  words,  as  for  example  :  "  Do  you  promise  me  so- 
and-so?"  The  future  debtor  in  reply  must  in  the  same  form 
of  words  declare  himself  prepared  to  enter  into  the  obliga- 
tion. The  answer  of  the  promissee  was  required  to  be  in  a 
verbal   and    congruent    form.     Thus    the    creditor   asked. 
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"  Spondesne  mild  centum  dareV  He  must  not  answer  pro- 
mitto,  but  spondeo.  The  catch-word,  or,  as  the  German 
jurists  call  it,  the  ^'Stichwort"  was  always  to  be  carefully 
observed,  or  no  agreement  was  perfected.  Thus  the  words 
given  as  examples  of  such  congruent  questions  and  answers 
are  the  following  : 

"  Spondesne?  .... — Spondeo." 

"Dabisne? —Dabor 

"  Prommittisne  ; — Promitto." 

The  Sponsio  gave  rise  to  a  strictly  civil  obligation  ;  and 
without  the  question  and  answer  in  the  manner  explained 
there  could  be  no  legal  stipulation.  It  was  only  possible 
for  Roman  citizens  who  used  the  Roman  language  to  enter 
into  contractual  obligations  by  means  of  the  formula, 
"  Spondesne — Spondeo."  The  other  forms  of  stipulation 
however,  might  be  in  Greek,  and  were  not  confined  in  their 
use  to  Roman  citizens,  iii.  92 — 94.  During  the  time  of 
the  classical  jurists,  this  strict  mode  of  stipulation  was  fully 
acknowledged,  and  it  was  not  till  the  reign  of  the  Emperor 
Leo,  that  any  relaxation  in  this  exactness  of  expression  was 
permitted.  He  ordained  that  the  repetition  of  what,  for 
want  of  a  better  term,  we  are  obliged  to  call  the  "  catch- 
word," should  not  invalidate  the  contract,  if  only  a  real 
ajjreement  was  maintained  between  the  Question  and  answer. 
"  Onines  stipulationes,  etiamsi  non  solemnibus  vel  directis, 
sed  quibuscunque  verbis  consensu  contrahentium  compositte 
sunt,  legibus  cognitse  suam  habeant  firmitatem."  1.  10.  Cod. 
de  contr.  et  com.  stip.  (8.  3S.)  Thus,  if  to  the  question 
"  Spondesne,"  the  answer  given  were  "  Dabo,"  the  stipula- 
tion was  regarded  as  valid.  Indeed,  according  to  the  Digest, 
words  not  having  the  slightest  connection  with  the  legal 
formula  might  be  introduced,  and  the  answer  still  be  con- 
strued as  congruous. 

Thus,  supposing  the  question  were,  "  Spondesne  centum 
dare?"  and  the  person  answered,  "  Arma  virumque  cano, 
Spondeo,"  this  absurd  interpolation  did  not  vitiate  the 
agreement,   for    so   far  as   it   was   congruent  it  was   valid. 
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Hence,   Florentinus   says,  "  Quae  extrinsecus,"  et   nihil  ad 
prajsentem   actiuu    pertinentia   adjaceris    stipulation!,    pro 
supervacuis  habcbuntur,  nee  vitiabunt  obligationem,  veluti 
si  dicas  ;  Anna  virumque  cano,  Spondeo,  nihilo  minus   valet. 
1.  65.  Dig.  de  verb,  oblig.  (45.  1.)  Instit.  s.  1.  de  verb,  oblig. 
(3.  15.)     But  although  this  doctrine  was  received  by  many 
of  the  jurists,  there  were  some  who  disputed  the  validity  of 
such  stipulations.     By  consulting  and  comparing  the  follow- 
ing passages,  the  different  opinions  will  be  manifest ;  and  it 
will  be  found  that  Avhat  may  be  denominated  as  the  milder 
view  prevailed.     I.  1.  sees.  4.  5.  1.  83.  sees.  2.  3.  4.  de  verb, 
oblig.  (45. 1.)  Gai.  iii.  102.  Instit.  s.  5.  de  inutil.  stip.  (3.  17). 
Secondly — Besides  the  stipulation,  there  were  also  caw  if  io- 
nes  in  writing,  containing  the  question  and  answer,  as  well  as 
the  signature,  of  the  parties  to  the  stipulation.    It  oftentimes 
happened  that  the  que«ition  and  answer  were  agreed  upon 
and  reduced  to  writing  before  the  period  of  the  stipulation  : 
the  document  not  only  setting  forth  the  formal  words  but 
also  containing  the  subject  matter  of  the   contract.     Such 
cavtioiies  in  connection  with  stipulations  were  no  doubt  of 
very  frequent  occurrence  ;  but  it  would  be  quite  erroneous 
to  suppose  that  they  constituted  the  essence  of  the  contract. 
They  only  furnished  documentary  evidence  of  the  existence 
of  a  stipulation  between  the  parties,  for  the  agreement  was 
still  held  to  be  strictly  verbal  and  by  no  means  literal.     No 
doubt,  however,  in  the  course  of  time  the  formal  and  verbal 
part  of  thestij)ulation  came  to  be  neglected,  the  contracting 
parties   trusting  simply  to  the   written  cautiones  to   which 
they  had  subscribed  their  signatures.      It  is  easy  to  perceive 
that  persons  wishing  to  relieve  themselves  from  a  burden- 
some contract  would  be  eager  at  times  to  set  aside  these 
cautiones,  on  the  ground  that  the  formal  words  of  stipula- 
tion had  not  been  spoken,  and  such  seems  actually  to  have 
been  the  ca«e ;   for  Justinian  ordained    that    the    cautiones 
should  be  considered  as  indisputable  proof  that  the  words  of 
stipulation  had  been  duly  uttered  by  the  parties,  unless  an 
alihi  could  be  proved  by  the  party  controverting  the  validity 
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of  the  written  evidence.  It  must  in  an  alibi  be  established 
that  at  the  day  and  hour  in  which  the  signature  to  the 
cautio  was  subscribed  and  the  stipulation  took  place,  the 
person  intended  to  be  charged  was  absent.  1.  14.  cod.  de 
cont.  stip.  (8.  38.)  s.  12.  Instit.  de  inutil.  stip.  (3.  19). 

Thirdly — There  could  be  no  stipulation  to  take  effect 
after  the  death  of  the  stipulator.  The  stipulation  was  be- 
tween the  parties  themselves,  whose  obligations  after  death 
passed  to  their  heirs.  There  might,  however,  be  an  adsti- 
pidatio,  and  we  are  indebted  to  Gaius  for  much  light  upon 
this  difficult  subject.  The  adstipulator,  it  appears,  came 
accompanied  by  the  stipulator,  and  the  promissor  was  bound 
to  both ;  so  that  after  the  death  of  the  stipulator  the  adsti- 
pulator could  institute  an  action  and  recover  under  the 
obligation ;  but  he  could  not  retain  what  he  recovered,  as 
he  was  bound  by  law  to  render  it  to  the  heirs  of  the  stipu- 
lator. Gai.  iii.  110 — 118.  The  second  chapter  of  the  re- 
nowned lex  Aquilia  referred  to  the  subject  of  adstipulatio. 
This  whole  question  was,  for  a  very  long  period,  in- 
volved in  great  obscurity ;  and  it  was  impossible  to  deter- 
mine what  the  Aquilian  law  referred  to,  in  the  chapter  just 
mentioned,  until  the  discovery  of  the  Institutes  of  the  great 
Commentator.  1.  unica  Cod.  ut  act.  et  ab  hered.  (4.  11). 
1.  1  1 ,  Cod.  de  contra,  et  com.  stip.  (8.  38). 

Fourthly — A  stipulation  for  a  third  party  was  invalid. 
Thus,  supposing  any  one  said,  "  Spondesne  mihi  et  or  ant 
Titio  centum  dare."  When  the  word  aut  was  introduced,  the 
stipulation  was  valid,  and  it  was  said  that  Titius,  the  third 
party, was" soZm^iowis  causa  adjectus."  In  the  other  case,  the 
Sabinians  held  that  the  "  et  Titid^  was  to  be  struck  out  as 
if  it  had  never  been  written.  The  Proculians  maintained  that 
there  were  two  stipulations,  that  so  far  as  concerned  the  prin- 
cipal stipulator  it  was  valid,  and  thiit  it  was  only  in- 
valid so  far  as  Titius  was  concerned.  This  opinion  was 
received  in  the  later  law  of  Justinian.  1.  10.  Dig.  de  verb, 
oblig.  (45.  1).     s.  4.  Instit.  de  inutil.  stip.  (3.  19) 

Fifthly — The  stipulation  was  also  the  mode  in  which  what 
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were  denominated  correal  obligations  were  effected.  In  this 
kind  of  obligation,  which  space  does  not  allow  of  our  dis- 
cussing fully,  there  was,  to  use  the  language  of  the  Jurists, 
"  una  eademque  obligatio,  Uiia  res ;  sed  plures  creditores 
vel  plures  debitores."     Instit.  de  duob.  etc.  (3.  16). 

Lastly — When  a  stipulation  was  concluded  an  obligatio 
stric.ti  juris  arose,  which  entitled  the  creditor  to  the  condic- 
tio  certa,  if  the  stipulation  were  for  a  dare  and  a  certa ; 
but  if  the  object  of  the  stipulatio  were  an  incerta,  or  a 
face.re,  then  the  creditor  was  entitled  to  the  actio  ex  stipula- 
tu.  The  debtor,  when  the  "  actio  ex  stipulatu"  was  brought 
against  him  might  repel  it  by  the  exceptio  doli,  in  the  time 
of  the  Aquilian  law — the  age  of  Cicero ;  but  before  this 
period  the  "  actio  ex  stipulatu "  could  not  be  repelled. 
Instit.  pr.  de  verb,  oblig.  (s.  15) ;  Dig.  si  quis  in  jus  voc. 
(2.  5.)  1.  27.  s.  7.  Dig.  de  recep.  qui  arbit.  [4.  8.)  4  pr.  de 
usuris,  etc.  (22.  1.) 


113.  Item  minus  adstipulari  potest, 
plus  non  potest.  Itaque  si  ego  ses- 
tertia  x  stipulatus  sum,  ille  sestertia 
V  stipulari  potest ;  contra  vero  plus 
non  potest.  Item  si  ego  pure  stipu- 
latus sim,  ille  sub  condicione  stipu- 
lari potest ;  contra  vero  non  potest. 
Non  solum  autem  in  quantitato,  sed 
etiam  in  tempore  minus  et  plus  in- 
tellegitur :  plus  est  enim  statim 
aliquid  dare,  minus  est  post  tempus. 


113.  We  can  also  adstipulate  for  a 
less  amount  than  the  stipulated  sum, 
but  not  for  more.  Thus,  if  I  have 
stipulated  for  ten  thousand  sesterces, 
the  adatipulator  can  stipulate  for  five 
thousand;  but,  on  the  other  hand, 
he  cannot  stipulate  for  more  than  ten 
thousand.  Again,  if  I  stipulate  without 
a  condition,  ho  can  stipulate  subject 
to  a  condition,  but  not  vice  versa. 
Moreover,  tho  terms  more  and  lesa 
(plus  et  minus)  are  understood  as 
applicable  not  only  to  quantity,  but 
to  time ;  plus  is  to  give  something 
immediately;  minus  is  used  when  the 
tho  time  is  deferred. 


114.  In  hoc  autem  jure  queadam 
singulari  jure  observantur.  Nam 
adstipulatoris  heres  non  habet  actio- 
nem. Item  servus  adstipulando  nihil 
agit,  qui  ez  ceteris  omnibus  oaasis 


114.  Moreover  with  respect  to  this 
branch  of  law,  certain  special 
rules  are  observed.  For  the  heir 
of  the  adatipulator  has  no  right 
of  action  ('actio).     Again,  if  a  slave 
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Btipulatione  domino  adqulrit.  Idem 
de  eo  qui  in  mancipio  est  magis 
placuit ;  nam  et  ia  scrvi  loco  est. 
Is  autem  qui  in  potestate  patria  est, 
agit  aliquid,  sed  parenti  non  adquirit ; 
quawi'is  ex  omnibus  ceteris  causis 
stipulando  ei  adquirat.  Ac  ne  ipsi 
quidem  aliter  actio  competit,  quam 
si  sine  capitis  diminutione  exierit  de 
potestate  parentis,  veluti  morte  ejus 
aut  qaod  ipse  flamen  Dialis  inaugu- 
ratus  est.  Eadem  de  filia  familias, 
et  quaa  in  manu  est,  dicta  intelle- 
gemus. 


who  in  all  other  cases  of  stipulation 
acquires  for  his  master,  should  adsti- 
pulate,  his  act  is  entirely  void. 
According  to  the  more  correct  opi- 
nion, the  same  thing  holds  good  with 
regard  to  one  who  is  in  mancipium, 
for  he  is  in  the  place  of  a  slave. 
Moreover,  one  who  is  under  the' 
power  of  his  father  performs  a  valid 
act,  but  he  does  not  acquire  for 
his  agnate  ascendant,  although 
in  all  other  cases  the  acquisition  is 
made  for  him.  Also  the  filius- 
familias  cannot  use  the  actio  un- 
less he  has  passed  from  under 
the  potestas  without  a  capitis  demi- 
nutio,  as  for  example,  by  the  death 
of  the  pater-familias,  or  because  he 
has  himself  been  appointed  a  priest 
of  Jupiter  (Flamen  Dialis).  We 
wish  all  this  to  be  understood  as 
applicable  to  a  JiUa-familias  and  to 
a  woman  who  is  in  mamis. 


115.  Pro  eo  quoque  qui  promittit 
Solent  alii  obligari,  quorum  alios 
sponsores,  alios  fidepromissores,  alios 
fidejussores  appellamus.  (n) 


115.  It  is  also  usual  for  others  to 
be  bound  as  sureties  for  the  promissor, 
some  of  whom  we  call  sponsors, 
others  Jidepromissors,  others  fide- 
jussores. 


{n)  A  sponsor  was  one  wlio  made  himself  security  for  the 
debt  of  another  person  by  means  of  a  stipulatio.  This  was 
the  most  ancient  way  of  giving  security,  and  the  formal 
words  employed  to  obtain  it  were  "Idem  dari  spondes?" 
A  fidepromissor  was  also  one  who  bound  himself  for  the  debt 
of  another  person,  but  in  his  case  the  words  employed  were 
"  Idem  fide  (tua)  promittis?"  In  the  later  law  this  mode 
of  security  disappeared.  A  fidejussor  was  a  person  who,  by 
means  of  a  stipulation,  allowed  himself  to  become  liable 
with  the  debtor  for  his  debt ;  so  that  he  was  a  co-debtor. 
The  intending  fidejussor  had  the  question  put  to  him, 
"  Idem  fide  tua  esse  jubes?"  to  which  interrogation  he  an- 
fcwered  "  Jubeo,"      By  the   lex   Furia,  both  sponsors  and 
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fidepromissors  were  freed  from  all  liabilities  after  the  space 
of  two  years,  which  probahly  ran  from  the  time  the  demand 
arising  out  of  the  obligation  became  due.  Fidejussores 
were  never  released  from  their  obligation  by  length  of  time, 
and  each  was  liable  for  the  whole  sum  ;  but  by  a  rescript 
(epistula)  of  Hadrian  the  creditor  was  required  to  sue  the 
solvent  fidejussores  separately,  each  according  to  his  pro- 
portion. A  lex  Apuleia,  passed  before  the  lex  Furia,  gave 
one  of  several  sponsors  or  fidepromissores,  who  had  paid 
more  than  his  share,  an  action  against  the  rest  for  contribu- 
tion. A  fidejussor  who  had  been  compelled  to  pay  the 
whole  amount  had  no  redress  if  his  principal  became  insol- 
vent. Hermann's  Handlexicou,  sub  vocib.  Diet.  Gr.  and 
Rom.  Antiq.  article  "  Intercessio."  Gai.  iii.  s.  92.  112. 


116.  Sponsor  itainterrogatur:  idem 
D4BI  SPONDES  ?  fidepromissor  :  idem 
PiDEPfiOMiTTis  ?  fidejussor  ita :  idem 
FIDE  TUA  ESSE  JUBEj?  videbimus  de 
bis  autem,  qno  nomine  possint  pro- 
prie  adpellari,  qui  ita  interrogantur  : 

IDEM  basis  ?     IDEM  PliOMITTIS  ?    IDEM 
FACIES  ? 


116.  A  sponsor  is  questioned  in 
the  following  manner:  *'  Do  you  en- 
gage that  this  thing  shall  be  given?" 
The  Jideproinissor,  "Do  you  pro- 
mise  on  your  honour,"  Pnd  the 
Jidciassor  thus,  "Do  you  bind  your- 
self as  surety  for  the  thing  ?  "  We 
shall  however  see  by  which  name 
those  are  specially  designated  wlio 
are  thus  interrogated,  "  Will  you 
give  this  thing  ? "  Do  you  promise 
it  ?  Will  you  do  it  ? 


117.  Sponsores  quidem  et  fidepro- 
missores et  fidejussores  stepesolemus 
accipere,  dum  curamus  ut  diligentius 
nobis  cautum  sit.  Adstipulatorem 
vero  fere  tunc  solum  adhibemus, 
cum  ita  stipulamur,  ut  aliquid  post 
mortem  nostram  detur :  quod  cum 
stipulando  nihil  agimus,  ac'hibetur 
acZstipulator,  ut  is  post  mortem  nos- 
tram agat :  qui  si  quid  fuerit  conse- 
cutus,  de  restituendo  eo  mandati 
judicio  heredi  nostra  tcuetur. 


117.  We  are  generally  accustomed 
to  make  use  of  sponsors,  fidepromis- 
sors, fidejussors,  when  we  are  seek- 
ing some  additional  security.  But 
wo  scarcely  ever  have  recourse  to  an 
adstipulator,  except  when  we  stipu- 
late that  something  shall  be  given 
after  our  death;  for  since  such  a 
stipulation  is  void,  we  make  use  of 
the  adstipulator  in  order  that  he 
may  act  after  our  death,  and  if  he 
shall  have  received  anything,  he  is 
bound,  by  the  actio  mandati,  to  re- 
store the  same  to  our  heir. 
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118.  Sponsoria  vero  et  fidcpromis. 
Boris  similiscondicio  est,  fidejussoris 
valde  fZissimilis. 


118.  The  conditiong  of  the  sponsor 
and  the  Jidepromissor  resemble  each 
other,  that  of  the  fidejussor  is  very 
dissimilar. 


119.  Nam  illi  qaidem  nuUis  obli- 
gatiouibus  accedere  possunt  nisi 
verborum ;  quamvis  interdum  ipse 
qui  promiserit  non  fuerit  obligatus, 
velut  si  fcmina  aut  pupillus  sine 
tutoris  auctoritate,  aut  quilibet  post 
mortem  suam  dari  promiserit.  At 
iUud  qua3ritur,  si  aervus  aut  peregri- 
nus  spoponderit  an  pro  eo  sponsor 
aut  fidepromissor  obligetur.  Fide- 
jussor vero  omnibus  obligationibus, 
id  est  sive  re  sive  verbis  sive  litteris 
sive  consenstt  contracta3  fuerint,  ob- 
ligationes,  adici  potest.  At  ne  illud 
quidem  interest,  utrum  civilis  an 
naturalis  obligatio  sit  cui  adiciatur ; 
adeo  quidem,  ut  pro  servo  quoque 
obligetur,  sive  extraneus  sit  qui  a 
servo  fidejussorem  accipiat,  sive  do- 
minus  in  id  quod  sibi  debeatur. 


119.  For  both  the  former  (spon- 
sors and  fidepromissors)  can  accept 
no  obligations  except  those  which 
are  verhal,  although  sometimes  the 
promissor  himself  was  not  thus  bound ; 
as  if  a  woman  or  a  pupil  shall 
promise  without  the  authority  of 
the  tutor,  or  if  any  one  promise 
that  something  shall  be  given  after 
his  death.  But  it  is  a  question 
if  a  slave  or  a  peregrinus  has 
promised,  whether  the  sponsor  or 
fidepromissor  is  bound  for  him. 
On  the  other  hand,  a  fidejussor  was 
bound  by  obligations  of  all  kinds, 
that  is  to  say,  whether  they  have 
been  contracted  as  real  or  verbal, 
or  written,  or  consensual  obligations. 
But  it  makes  no  difference  whether 
the  obligation  to  which  he  is  made 
a  party  be  a  civil  or  a  natural  one, 
Thus,  indeed,  he  may  also  be  made 
liable  on  behalf  of  a  slave,  and  this 
whether  a  fidejussor  has  been  accep- 
ted from  the  slave  by  an  extraneus, 
or  by  the  master  of  the  slave  on  ac- 
count of  anything  which  may  be 
due  to  him. 


120.  Pra3terea  spcnsoris  et  fide- 
promissoris  heres  non  tcnetur,  nisi 
si  de  peregrino  fidepromissoro  qucera- 
mns,  et  alio  jure  civitas  ejus  utatur  : 
fidejussoris  autcm  etiam  heres  tenc- 
tur.  (o) 


120.  Moreover  the  heir  of  a 
sponsor  and  of  a  fidepromissor  is 
not  bound,  unless  the  case  be  that 
of  a  foreigner  who  is  a  fidepromissor 
and  whose  state  adopts  a  different 
law.  But  the  heir  of  a  fidejussor  is 
held  bound. 


(o)  Gaius  explains  fully  the  nature  of  the  obligations  by 
which  sponsores,  fidepromissores,  and  fidejussores  were 
bound.     Until  the  passing  of  the  lex  Furia,  the  two  first- 
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mentioned  securities  were  valid  in  solidum.  In  the  ancient 
form  of  the  law  the  sponsores  were  the  co-promissors  with 
the  principal  debtors,  fidejussio  having  been  invented  to 
enable  a  stranger  to  become  security  in  a  verbal  obligation. 
See  ii.  92,  93.  Fidejussores  were  sureties  for  all  kinds  of 
obligations,  not  only  legal  but  also  natural  ones.  See  iii. 
118.  119.  The  debtor  who  proposed  to  appoint  sureties  was 
compelled  to  give  public  notice  of  the  sum  for  which  they 
were  to  be  bound,  and  the  number  of  sureties  appointed.  It 
was  enacted  by  the  lex  Cornelia  that  no  person  should  bind 
himself  for  the  same  debtor  to  the  same  creditor  in  the 
same  year  for  more  than  20,000  sesterces.  In  the  ancient 
law,  the  rule  as  to  sureties  was  very  exacting,  as  it  placed 
them  entirely  at  the  mercy  of  the  creditors. 


121.  Item  sponsor  et  fidepromissor 
per  legem  Furiam  biennio  liberantur ; 
et  quotquot  erunt  numero  eo  tem- 
pore quo  pecunia  peti  potest,  in  tot 
partes  deducitur  inter  eos  obligatio, 
et  singuli  viriles  partes  dare  jubentur. 
Fidejussores  vero  perpetuo  tenentur ; 
et  quotquot  erunt  numero,  singuli  in 
Bolidum  obligantur.  Itaque  liberum 
est  creditoH  a  quo  velit  solidum 
petere.  Bed  ex  epistula  divi  Had- 
riani  compellitur  creditor  a  singulis, 
qoi  modo  solvendo  sint,  partes  petere. 
Eo  igitur  distat  base  epistula  a  lege 
Furia,  quod  si  quis  ex  sponsoribus 
aut  fidepromissoribus  solvendo  nou 
Bit,  nou  augetur  onus  ceierorum,  quot- 
quot erunt.  Cum  autem  lex  JFitria 
tantum  in  Italia  locum  habeat,  conse- 
quens  est,  ut  in  provinciis  sponsores 
quoque  et  fidepromissores  proiude  ac 
fidejussores  in  perpetuo  teneantur  et 
singuli  in  solidum  obligentur,  nisi  ex 
epistula  divi  Hadi-iani  hi  quoque  ad- 
juvari  oideantur,  (p) 


121.  Again,  by  the  lex  Faria,  the 
sponsor  and  the  fidepromissor  are 
at  the  end  of  two  years  freed  from 
the  obligation ;  and  the  obligation  is 
divided  amongst  them  into  as  many 
shares  as  there  are  persons  liable  at 
the  time  when  the  debt  becomes  due, 
each  one  being  bound  to  pay  an 
equal  share.  But  Jidejussors  are  held 
to  be  liable  without  limitation  of  time, 
and  whatever  may  be  their  number, 
each  is  bound  for  the  whole,  (in  soli- 
dum) and  thus  the  creditor  is  at 
liberty  to  sue  any  one  he  pleases  for 
the  whole.  But  by  a  rescript  of 
Hadrian,  the  creditor  is  compelled 
to  claim  their  shares  from  each  and 
all  of  those  who  are  solvent  at  the 
time.  The  rescript  differs  from  the 
lex  Furia  in  this  respect,  that  if  any 
one  of  the  sponsors  or  fide  promissors 
be  insolvent,  the  claim  on  the  others, 
how  many  so  ever  they  may  be,  is  not 
increased.  But  since  the  lex  Furia 
extends  only  to  Italy,  it  follows  that 
in  the  provinces  sponsors  and  fide, 
promissoi's  arc  bound  in  the  same 
manner  as  Jidejussors,  without  limi- 
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tation  of  time,  and  each  is  under  ob- 
ligation for  i  he  whole,  except  so  far 
as  it  appears  that  these  also  are  re- 
lieved by  the  rescript  of  Hadrian. 

(p)  The  lex  Furia,  also  called  Testamentaria,  limited  the 
amount  which  a  testator  might  give  as  a  legacy  or  as  a 
donatio  mortis  cansa.  See  note  to  sec.  2.  227;  Ulp.  Frag.  tit. 
1.  s.  2.  tit.  28,  s.  7. 


122.  Prseterea  inter  sponsores  et 
fidepromissores  lex  Apuleia  quan- 
dam  societafem  introduxit.  Nam  si 
quis  horum  plus  sua  portione  solvent, 
de  eo  quod  amplius  dederit  aclversus 
ceieros  actionem  habet.  Lex  autcm 
Apuleia  ante  legena  Furiam  lata  est, 
quo  tempore  insolidum  obligabantur: 
unde  quseritur,  an  post  legem  Furiam 
adhuc  legis  Apuleiae  beneficium  su- 
persit.  Et  utique  extra  Italiam  su- 
perest;  nam  lex  quidem  Furia  tantum 
iu  lialia  valet,  Apuleia  vcro  ctiamin 
ceteris  pi  oeter  Italiam  regionibus. 
Alia  sane  est  Jidejussorum  condicio; 
nam  ad  lios  lex  Apuleia  non  pertinet. 
Itaque  si  creditor  ab  nno  totum  con- 
secutus  fuerit,  hujus  solius  detri- 
mentum  erit,  BciUcet  si  is  pro  quo 
fidejussit  solvendo  non  sit.  Sed  ut  ex 
supradictis  apparef,  is  a  quo  creditor 
totum  petit,  poterit  ex  epistula  divi 
Hadriani  desiderare,  ut  pro  parte  in 
Be  detur  actio. 


122.  Moreover,  between  sponsors 
and  fidepromissors  the  lex  Apuleia 
has  introduced  a  species  of  co-part- 
nership. For  if  any  one  of  these  htis 
paid  more  than  his  share,  he  has  a 
right  of  action  against  the  others  for 
the  amount  he  has  paid  in  excess. 
But  the  lex  Apuleia  was  passed  before 
the  lex  Furia,  at  which  time  each 
was  bound  for  the  whole.  On  this 
account  it  is  questioned  whether 
after  the  passing  of  the  lex  Furia,  the 
benefit  secured  by  the  lex  Apuleia 
survived.  But  in  any  case  it  sur- 
vives beyond  the  confines  of  Italy, 
for  the  lex  Furia  is  only  operative 
in  Italy,  but  the  lex  Apuleia  in  other 
districts  beyond  Italy.  The  condition 
of  fidejussores  is  certainly  different, 
since  to  them  the  lex  Apuleia  does 
not  apply.  Thus,  if  a  creditor  has 
obtained  the  whole  of  his  debt  from 
one  the  loss  will  fall  on  that  one  alone, 
as  is  the  case  if  the  person  for 
whom  he  was  surety  be  insolvent. 
But  as  it  appears  from  what  we  have 
said  above,  he  from  whom  the  credi- 
tor seeks  the  whole,  could  require 
under  the  rescript  of  Hadrian,  that 
the  suit  should  be  prosecuted  against 
him  for  his  share  only. 


123.  Prseterea  lege  (q)  .  .  cautum 
est,  ut  is  qui  sponsores  aut  fidepro- 
missores  accipiat    prsodicat    palam 


123.  Moreover  it  was  provided  by 
the  lex  .  .  .  .  ,  that  he  who  would 
accept    sponsors     or     fidepromissors 
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et  declaret  et  do  qua  re  satis  acci- 
piat,  et  quot  sponsores  aut  fidepromis- 
sores  in  earn  obligationcm  accep- 
turus  sit :  et  nisi  prsedixprit,  permit- 
titur  sponsoribus  et  fidcpromissor- 
ibus  intra  diem  xxx  prsejudicium 
postulare,  quo  quasratur,  an  ex  ea 
lege  prgedictum  sit;  et  si  judicatum 
fuerit  praedictum  now  esse,  liberantur. 
Qua  lege  fidejussorum  mentio  nulla 
fit :  sed  in  usu  est,  etiamsi  fidejussores 
accipiamus,  prasdicere. 


should  publicly  announce  and  declare 
for  what  sum  he  accepts  the  security, 
and  how  many  sponsors  or  fidepro- 
missors  he  will  accept  for  the  obliga- 
tion ;  and  unless  he  shall  have  made 
the  declaration,  the  sponsors  aud  the 
fidepromissors  are  permitted  within 
thirty  days  to  demand  a  preliminary 
enquiry  {fi7  cejudicium)  in  order  to 
ascertain,  whether  the  announcement 
has  been  made  in  accordance  with 
that  law  ;  and  if  it  shall  be  judicially 
decided  that  the  declaration  has  not 
been  made,  they  (the  sureties)  will  be 
freed  from  liability.  In  this  law  there 
is  no  mention  made  of  fidejussors, 
but  the  practice  is  to  make  a  public 
declaration  if  we  also  accept  fide- 
jussors. 


(g)  The  name  of  the  law  is  illegible  in  the  MS.  Boecking 
proposed  to  read  "  Porcia,"  Hollweg  "  Petreia,"  Haubold 
and  HefFter  "  Apuleia."  This  reading  has  been  followed 
by  Domenget.  Dirksen  reads  "Cornelia,"  Lachmann  "  Cre- 
pereia,"  and  Huschke  "  Pompeia."  The  latter  reading  was 
approved  by  Boecking.  Huschke  thinks  that  this  law  was 
passed  in  666  a.  u.  c.  There  appear  to  have  been  various 
leges  called  by  this  name.  See  Fest.  sub  voce  "  Unciaria," 
and  Boeckino;'s  note  on  this  section. 


124.  Sed  beneficium  legis  Conieliaa 
omnibus  commune  est.  Qua  lege 
idem  pro  eodem  aput  eundem  eodem 
anno  vetatur  in  ampliorem  summam 
obTigari  creditse  pecunije  (r)  quam  in 
XX  milia  ;  et  quamvis  sponsor  vel  fide- 
promissor  in  ampliorem  pecuniam,  ve- 
lut  si  sestertium  c  millia  se  ohligav- 
erii,  non  taynen  tenehitur.  Pecuniam 
autem  creditam  dicimus  non  solum 
eam  quam  credendi  causa  damus, 
Bed  omnem  quam  tunc,  cum  contra- 
hitur  obligatio,  certum  est  debitum 
iri,  id  est  quce  sine  ulla  condicione 


124.  But  the  advantage  of  the  lex 
Cornelia  is  common  to  all.  By  which 
law  it  is  forbidden  that  any  one 
should  bind  himself  for  one  and  the 
same  debtor  to  the  same  creditor 
in  the  same  year,  for  a  larger  sum  of 
creditapecunia  than  twenty  thousand 
sesterces;  and  although  a  sponsor  or 
a  fidepromissor  shall  have  bound 
himself  in  alarger  sum,  for  example 
in  the  sum  of  one  hundred  thousand 
sesterces,  he  will  not  be  held  liable. 
But  we  designate  as  pecunia  credita, 
not  only  that  money  which  we  give 
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dedacitur  in  obligationem.  Itaque 
et  ea  pccunia  qaam  in  diem  certum 
dari  stipulamur  eodem  numero  est, 
quia  certum  esi  earn  debitum  iri,  licet 
post  tempus  petatur.  Appcllatione 
autem  pecunice  omnes  res  in  ea  lege 
significantur.  Itaque  si  vinum  vel 
frumentum,  et  si  fundum  vel  hominem 
Btipulemur,  hsec  lex  observanda  est. 


for  the  sake  of  constituting  the  rela- 
tion of  creditor  and  debtor  (credcndi 
causa),  but  everything  which  people 
engage  to  surrender  in  contracting 
an  obligation;  that  is  to  say,  what- 
ever is  made  the  subject  of  an  obli- 
gation without  any  condition.  There- 
fore also,  that  money  which  we 
stipulate  to  give  on  a  fixed  day  is 
regarded  as  such,  because  it  is  certain 
that  it  will  become  due,  although  it 
is  only  demanded  after  the  lapse 
of  a  definite  time.  But  by  the  word 
peounia  in  that  law  all  kinds  of 
things  are  signified.  Therefore  if  we 
stipulate  for  wine  or  com,  and  likewise 
for  land  or  a  slave,  the  provisions  of 
this  law  must  be  observed. 


(?•)  Gains  explains  the  meaning  of  the  expression  "  credita 
pecunia."  In  a  more  limited  sense  the  expression  is  used 
as  equivalent  to  "  mutuum  dare,  mutuum,  mutua  pecunia." 
Paulas  says,  "  Creditum  ergo  a  mutuo  difFert,  qua  genus  a 
sjjecie  ;  nam  creditum  consistit  etiam  extra  eas  res,  quae  pon- 
dere,  numero  mensura  continentur ;  sicut  si  eandem  rem 
recepturi  sumus,  creditum  est."  1.  2.  s.  3.  Dig.  de  reb. 
cred.  etc.  (12.  1.) 


125.  Ex  quibusdam  tamen  causis 
permittit  ea  lex  in  infinitum  satis 
accipere,  veluti  si  doiis  nomine,  vel 
ejus  quod  ex  testamento  tibi  debeatur, 
aut  jussu  judicis  satis  accipiatur.  Et 
adhuc  lege  vicesima  hereditatium 
cavetur,  ut  ad  eas  satisdationes  qua) 
ex  ea  lege  proponuntur  lex  Cornelia 
non  pcrtiueat.  (s) 


125.  Still  in  certain  cases  that  law 
permits  the  acceptance  of  security 
without  any  limitation ;  for  example, 
if  a  person  is  surety  for  a  dower,  or 
for  anything  due  by  virtue  of  a 
testament,  or  if  bail  is  given  by  an 
order  of  _^the  judge.  And  moreover 
it  is  provided  by  the  law  in  relation 
to  the  five  per  cent  tax  upon  inheri- 
tances (lege  vicesima  hereditatium), 
that  the  lex  Cornelia  shall  not  apply 
to  the  securities  which  arc  prescribed 
by  that  law. 
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(s)  Lex  Cornelia.  It  is  now  no  longer  a  question, 
that  the  law  relating  to  the  vicesima  referred  to  in  the  text, 
is  the  lex  Julia,  enacted  759  a.u.c,  which  deducted  a 
twentieth  part  of  the  inheritance  for  the  benefit  of  the  State. 
Huschke  says,  "  Non  dubito,  quin  ipse  Gains  in  his  iustitu- 
tionibus  scripserit:  lege  nil.de  vices,  her."  Ins.  in  loco. 
This  tax  appears  to  have  been  paid  into  the  military  chest 
at  the  instigation  of  Augustus.  It  was  levied  both  upon  in- 
heritances and  legacies ;  but  not  upon  property  derived  from 
near  relatives,  nor  upon  the  poor.  Peregrini  and  Latini 
although  actual  and  near  relatives,  were  for  the  purpose  of 
this  tax  not  considered  as  such,  hence  they  had  always  to 
pay  until  relieved  by  an  imperial  constitution.  Plin.  paneg. 
37,  38,  39.  Procurators  were  appointed  both  in  Italy  and 
in  the  provinces  for  the  collection  of  this  impost.  These 
officers  of  the  revenue  are  referred  to  in  many  inscriptions 
as  "  Procuratores  xx  hereditatura,"  or  "  ad  vectigal  xx 
hered."  Also  "  Statio  xx  hereditatium,"  "  promagistro  xx 
hereditatium."  Orelli  T.  ii.  n.  3320.  Griiter  p.  454,  8. 
Caracalla  raised  the  tax  to  the  decima,  and  in  order  to  make 
it  endurable,  conferred  the  citizenship  upon  all  the  inhabit- 
ants of  the  Roman  empire:  but  Macrinus,  at  whose  instiga- 
tion Caracalla  was  assassinated,  repealed  the  additional 
amount  imposed  by  his  predecessor  both  on  manumissions 
and  inheritances;  at  the  same  time  expressing  his  determina- 
tion to  abolish  all  unlawful  exactions,  both  in  the  city  and  in 
the  provinces.  The  tax  appears  to  have  been  sold  to  the  pub- 
licani  for  a  round  sum,  which  these  officers  paid  to  the  author- 
ities at  Rome.  Dio.  Cass.  Iv.  25.  Ivi.  28.  Ixxvii.  9.  Ixxviii. 
12.  Capitol  M.  Anton,  ii.  Ulpianus  seems  to  refer  to  this 
impost  in  the  following  passage  :  "  Sed  imperator  noster  in 
hereditatibus,  quae  ab  intestato  deferuntur,  eas  solas  personas 
voluit  admitti,  quibus  decimse  immunitatem  ipse  trrbuit. 
Mos.  et  Rom.  Leg.  Col.  xvi.  9.3.  This  tax  appears  to  have 
existed  at  the  time  of  Diocletian,  but  was  subsequently 
abolished.  1.  3.  cod.  de  edict.  D.  Hadr.  toll.  (6.  33).  Wal- 
ter Rechtsgeschich.  s.  312. 
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126.  In  eo  jure  qnoquo  juris  par 
coiidicio  est  omniuin,  sponsorum, 
ndoproinissortim,  fidejussorum,  quod 
it  a  obligari,  non  poss'tnt,  ut  plus 
debeant  quam  debet  is  pro  quo  obli- 
gadtur.  At  ex  divcrso  ut  minus 
debeant,  obligari  possunt,  sicut  in 
adstipulatoris  persona  diximus.  Nam 
ut  astipulatoiis,  ita  et  horum  obligatio 
accessio  est  principalis  obligationis, 
nee  plus  in  accessione  esse  potest 
quam  in  principali  re. 


126.  Also  ill  one  point  the  legal 
condition  of  all,  of  sponsors,  of  fide- 
proraissors,  of  fidejussors,  is  the  same, 
lor  they  cannot  so  bind  themselves 
that  they  shall  be  liable  for  more 
than  is  owing  by  him  for  whom  they 
are  bound.  But  on  the  other  hand  they 
may  bind  themselves  so  that  they  shall 
be  liable  for  less,  as  we  have  already 
said  in  the  person  of  the  adstipulator. 
For  their  obligation,  as  also  the 
obligation  of  the  adstipulator,  is  aa 
accession  to  the  principal  obligation, 
and  in  the  accession  there  cannot  be 
more  than  in  the  principal  thing. 


Just.  iii.  20.  5. 


127.  In  eo  quoque  par  omnium 
causa  est  quod  si  qui  pro  reo  solverit, 
ejus  reciperandi  causa  habet  cum  eo 
mandati  judicium.  Et  hoc  amplius 
sponsores  ex  lege  Publilia  propriam 
habent  actionem  in  duplum,  quae 
appellatur  depensi.  (i) 


127.  In  this  also  the  condition  of 
all  is  the  same,  that  he  who  has  paid 
for  the  principal  debtor,  has  against 
him  the  actio  mandati,  for  the 
recoveiy  of  that  which  he  has  expen- 
ded. Sponsors,  moreover,  have  by 
virtue  of  the  lex  Publilia,  an  action 
of  their  own  for  a  duplum  which 
action  is  called  depensi. 


(t)  Compare  Gai.  iv.  9,  22,  25,  also  Gai.  Epit.  ii.  9.  s.  2. 
where  we  read  as  follows:  "Qaa3claui  de  fidejussoribus 
habet,  quae  unde  originem  traxerint,  incertum  est :  Creditor 
autem  qui  peeuniam  dedit  in  potestate  habet  ad  reddendain 
peciiniam  quern  velit  tenere,  utrum  ipsum  debitorem  an 
fidejussorera.  Sed  si  debitoreai  tenere  elegerit,  fidejussorem 
absolvet ;  si  vero  fidejussorem  tenuerit,  debitorem  absolvet: 
quia  uno  electo,  quern  idoneum  creditor  judicavit,  alterum 
liberat." 


128.  Litteris  obligatio  fit  velut  in 
nomtriibustranscripticiis.  Fit  autem 
nomen  transcripticium  duplici  modo, 
vel  a  re  in  personam,  vel  a  persona 
in  personam. 


128.  An  obligation  is  created  by 
■WTiiing' (litteris),  as  by  the  tran- 
scription  of  debts  in  the  houso  book. 
(in  nominihus  transcripticiis).  Now 
this  transcription  of  claims  takes 
place    in  two  ways,    either    from  a 
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thing  to  a  person  (a  re  in  personam), 
or  from  one  person  to  another  {a 
persona  in  personam). 

129.  A  re  in  personam  franscriptio  129.  The  transcription  from  a 
fit,  veluti  si  id  quod  tu.  ex  emptionis  thing  to  a  person  takes  place,  for 
causa  aut  couductionis  aut  societatis  example,  if  I  enter  as  a  debt  against 
mihi  debeas,  id  expensum  tibi  tulero.  you  that  which  you  are  indebted  to 

me  on  the  ground  of  a  purchase,  or  a 
hiring,  or  of  a  partnership. 

130.  A  persona  in  personam  tran-  130.  A  transcription  from  the  person 
Bcriptio  fit,  veluti  si  id  quod  mihi  to  the  person  takes  place,  if  I  place 
Titius  debet  tibi  id  expensum  tulero,id  as  a  debit  against  you,  that  which 
est  si  Titius  te  delegaverit  mihi.  (u)  Titius  owes  to  me;  that  is  if  Titius 

has  referred  me  to  you  for  the 
payment. 

(m)  Literal  obligations  were  those  which  resulted  from  a 
writing,  The  Romans  were  in  the  habit  of  inscribing  daily  ^^^  i-^c^x- 
in  a  diary  called  ?i{ codex  or  tabulajtheir  expenses  of  every 
kind.  Gains  illustrates  this,  by  mentioning  the  "nomina 
transcripticia."  A  creditor,  having  a  debt  due  from  a  person, 
entered  it  in  the  house-book  against  the  name  of  the  person 
from  whom  it  was  due.  Such  an  entry  was  called  "nomen 
transcripticium."  It  was  called  "transcriptio  a  persona  in 
personam"  when  a  creditor  entered  in  his  books  a  debt  as 
due  from  a  third  person,  which  was  really  due  from  another 
person,  but  which  that  other  party  had  transferred  to  the 
creditor. 

This  solemn  entry  in  the  house-book  of  a  debt  laid  the 
foundation  for  a  valid  obhgation.  It  is  evident  that  in  this 
way,  as  in  the  stipulatio,  anything  might  be  made  the  sub- 
ject matter  of  an  obligation.  It  was  only  necessary  to  enter 
the  agreement  made  in  the  house-book,  and  it  at  once  be- 
came a  legal  binding  contract.  This  ceased  after  the 
times  of  the  Republic ;  but  in  ancient  Rome  thehouse-book 
was  universal  and  sacred ;  it  resembled  very  mucli  the 
ledger  of  the  merchant  in  our  day,  only  that  it  possessed  a 
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legal  and  almost  a  religious  character.    Pro  Roscio  Orat.  iii. 
s.  3.;  Theopli.  iii.  tit.  21. 

The  pra3tor  relieved  the  debtor,  if  he  had  not  actually 
received  the  money,  by  permitting  him  to  use  as  a  pica,  the 
"exceptio  non  numeratas  pecuniae,"  by  which  the  debtor 
alleged  that  he  had  never  received  the  money.  Previous  to 
the  time  of  Justinian,  the  debtor  was  allowed  to  avail  himself 
of  his  remedy  before  the  lapse  of  five  years ;  the  emperor 
reduced  this  to  two,  during  which  period  he  might  use  the 
legal  means  afforded  him  to  get  rid  of  his  liability.  1.  7. 
Cod.  de  non  num.  pec.  (4.  30.);  1.  4.  Cod.  tit.  cit.  (4.  30). 

In  an  obligation  made  by  a  stipulation,  there  must  be  two 
parties  present;  in  a  literal  contract,  there  was  the  party  to 
whom  a  debt  was  owing,  and  another  who  inscribed  it  by 
arrangement  with  him  in  his  house-book.  In  the  stipulation 
certain  solemn  words  were  pronounced;  in  the  contract 
litteris,  special  words  needed  to  be  written.  Stipulation 
was  a  contract  of  the  strict  law,  giving  rise  to  an  "  actio  ex 
stipulatu,"  or  to  a  "condictio  certi;"  the  contract  litteris 
was  also  a  contract  of  strict  law,  having  as  an  actio,  the 
"condictio  certi."  Again,  stipulatio  was  rather  employed 
for  the  purpose  of  making  a  particular  contract,  being 
frequently  used  to  renew  a  jire-existing  obligation.  The 
literal  contract  was  also  employed  to  give  rise  to  a  par- 
ticular contract ;  but  especially  for  the  purpose  of  transform- 
ing a  pre-existing  engagement  into  a  written  obligation. 
When  Theophilus  says  that  solemn  words  were  used  by  the 
parties  who  wished  to  contract  litteris,  he  probably  means 
that  the  words  inscribed  required  to  be  exact  and  formal. 
We  learn  from  section  138,  that  a  literal  contract  might  be 
entered  into,  even  when  the  parties  were  absent.  Literal 
contracts  could  only  be  entered  into  for  certain  quantities. 
A  stipulation,  on  the  other  hand,  might  be  made  for  inde- 
terminate ones.  The  condictio  certi  was  alone  applicable 
to  the  literal  contract,  and  as  this  contract  was  always  for  a 
certum  it  is  perfectly  consonant  that  it  should  have  been 
used  for  a  stipulatio  certi;  whilst  when  the  stipulation  was 
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for  an  incertum,  the  actio  ex  stipidatu  was  the  proper  form 
L  1.  s.  9.  Dig.  de  creel.  (12.  1.);  Instit.  pr.  de  verb,  oblig. 
(3. 15.)     Domenget  note  to  sec.  128.  and  in  loco. 


131.  Alia  causa  est  eorum  nomi- 
num  qua3  arcaria  vocantur.  In  hia 
enim  rei,  non  Htterarum  obligatio 
consistit:  quippe  non  aliter  valent, 
quam  si  numerata  sit  pecunia ;  nu- 
merate autem  pecunise  rei,  non  Htte- 
rarum facit  obligationem.  Qua  do 
causa  recte  dicemus  arcaria  nomina 
nullam  facere  obligationem.  Sed 
obligationis  factse  testimonium  prse- 
bere. 


131.  It  ia  quite  otherwise  with 
claims  called  arcaria.  For  in  these 
there  is  a  real,  not  a  literal  obliga- 
tion, because  they  only  become 
valid,  by  the  counting  out  of  the 
money  paid;  but  the  payment  of 
money  originates  a  reaZ  obligation,  not 
a  literal  one.  Therefore  we  correctly 
say  that  a/rcaria  nomina  give  rise 
to  no  obligation,  but  furnish  proof  of 
a  pre-existing  one. 


132.  Unde  proprie(i')dicitur  arcariia 
nominibus  etiam  peregrines  obligari, 
quia  non  ipso  nominOjaed  numeratione 
pecuniap  obligantur :  quod  genus  obli- 
gationis juris  gentium  est. 


132.  Hence  it  is  properly  said  that 
foreigners  (peregrini) ,  may  bind  them- 
selves by  means  of  arcaria  nomina, 
because  they  do  not  bind  themselves 
by  the  claim  (nomen)  itself,  but  by 
the  payment  of  the  money.  And  this 
kind  of  obligation  appertains  to  the 
jus  gentium. 


(v)  Huschke  at  first  asserted  that  proprie  is  without 
meaning,  and  that  we  must  read  improprie,  as  that  expres- 
sion is  required  by  the  reason  adduced  in  the  text.  Subse- 
quently, in  his  own  edition  of  Gains,  he  gives  the  reading, 
"  unde  non  proprie  "  which  Gneist  has  not  adopted,  and  in 
his  note  on  the  passage  does  not  use  "improprie," 
but  "  non  proprie."  Thus,  in  iv.  18,  we  find  the  expression 
"nunc  vero  non  proprie  conditionem,  etc." 


133.  Transcripticiis  vero  nominibus 
an  obligentur  perogrini,  merito  quso- 
ritur,  quia  quodammodo  juris  civilis 
est  talis  obligatio  :  quod  NervaD 
placuit.  Sabino  autem  ot  Cassio 
visum  est,  si  a  re  in  personam  fiat 
nomen   transcripticium   etiam  pore- 


133.  But  whether  foreigners  can  bo 
bound  by  entries  in  the  house  book, 
ia  not  without  reason  a  matter  of 
doubt ;  because  an  obligation  of  this 
kind  appertaina  in  a  certain  manner 
to  the  civil  law  {jus  civile).  Such  ia 
the  opinion  of  Nerva.    But  to  Sabinus 


512 


COM.  III.  SEC.  CXXXIV. 


grinos  obligari ;  si  vero  a  persona  in 
personam,  non  obligari. 


and  Cassius,  it  seemed,  that  foreigners 
(peregrini)  might  be  bound  if  the 
entry  in  the  account  book  (^nomen 
transcripticiv/m)  be  from  a  thing  to 
a  person  (a  re  in  personam).  But 
that  if  the  transcription  be  from  one 
person  to  another  person  (a  persona 
in  personam),  they  cannot  bo^bound. 


134.  PraBterea  litterarum  obli^^atio 
fieri  videtur  chirographis  et  syngra- 
phis,  id  est  si  quis  debere  se  aut  datu- 
rum  se  scribat ;  ita  scilicet,  si  eo  no- 
mine stipulatio  non  fiat.  Quod  genus 
obligationis  proprium  peregrinorum 
est. 


134.  Moreover,  it  appears  that  a 
literal  obligation  may  arise  by  c'wro- 
giapha  and  syngrapha,  that  is  if  any- 
one writes  that  he  is  indebted  or  that 
he  will  give,  provided  that  no  stipu- 
lation  has  been  made  for  the  claim. 
This  kind  of  obligation  is  peculiar  to 
foreigners  (peregrini). 


De  Consensu  Obugatione. 

135.  Consensu  fiunt  obligationes  in 
emptionibus  et  venditionibus,  loca- 
tionibus  conductionibus,  societatibus, 
mandatis.   {w) 


Of  Consensual  Obligations. 

135.  Obligations  arise  by  consent 
in  bargain  and  sale  {emptio  venditio), 
letting  and  hiring  (iocatio  C07iductio), 
partnership  (socieias),  and  mandate 
(mandatuin). 


Just.  iii.   22   pr. 

(w)  With  respect  to  the  different  kinds  of  contracts  to 
which  Gains  is  about  to  direct  our  attention,  and  which  only 
gave  rise  to  an  obligation  so  far  as  the  object  had  been  de- 
livered— a  question  put,  and  a  reply  conformable  thereto 
given,  or  a  writing  made  between  the  parties — there  was  an 
entire  class  which  rested  entirely  upon  the  consent  of  the 
contractees.  They  comprehended  emptio  venditio,  Iocatio 
conductio,  societas,  and  mandutum. 


136.  Idee  autem  istis  modis  con- 
sensu dicimus  obligationes  contrahi, 
quia  neque  verborum  neque  scripturae 
nlla  proprietas  desideratur,  sed  suf- 
ficit  eos  qui  ncgotium  gerunt  consen- 
eisse.  Unde  inter  absentes  quoque 
talia    negotia    contrahuntur,    veluti 


Domenget  in  loco. 


136.  Therefore  we  say  that  obli- 
gations are  contracted  in  these  cases 
by  consent,  because  there  is  not  any 
need  of  stipulations,  nor  of  any  wri- 
ting, but  it  suffices  if  the  contracting 
parties  are  agreed.  Hence  also  such 
legal  transactions  may  bo  concluded 
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per  epistulam  aut  per  intcrnuntium, 
cum  alioquin  verborum  obligatio  inter 
absentes  fieri  non  possit. 


between  absent  parties,  as  for  in- 
stance by  letter,  or  by  means  of  an 
agent  (internuntium) ,  whilst  a  verbal 
obligation  cannot  arise  between  ab- 
sent parties. 


Just.  iii.  22.  1.  2. 


137.  Item  in  his  contractibus 
alter  alteri  obligatur  de  eo  quod 
alteram  alteri  ex  bono  ct  a)quo  prie- 
stare  oportet,  cum  alioquin  in  ver- 
borum obi  igationibus  alius  stipuletur, 
alius  promittat,  et  in  nominibus  alius 
expousam  ferendo  obliget,  alius  obli- 
getur. 


137.  Again  in  these  contracts  both 
parties  are  mutually  bound  for  that 
which  they  ought  to  perform  the  one 
to  the  other  in  good  faith  (ex  bono  et 
ccquo),  whilst  in  verbal  obligations 
one  stipulates  and  the  other  promises, 
and  in  literal  contracts  one  binds 
the  other  by  means  of  the  transcrip- 
tion in  the  account  book  {expensum 
ferendo),  and  the  other  is  bound  by 
the  obhgation. 


Just.  iii.  22.  3. 


138.  Sed  absenti  expensum  ferri 
potest,  etsi  verbis  obligatio  cum 
absentc  contrahi  non  possit. 


138.  But  such  a  literal  contract  may 
arise  when  the  parties  are  absent 
from  each  other;  although  a  verbal 
obligation  cannot  arise  between  ab- 
sent parties. 


De  Emptione  et  Venditione. 
139.  ilmptio  et  venditio  contrahitur 
cum  de  pretio  convenorit,  quamvis 
nondum  pretium  numeratnm  sit,  ac 
ne  arra  quidem  data  fuerit.  Nam 
quod  arra)  nomine  datur  argumentum 
est  emptionis  et  venditionis  con- 
tracts), (x) 


CONCEENING  BARGAIN  AND  SaLE. 

139.  The  contract  of  bargain  and 
sale  (einptio  venditio)  ai'ises  as  soon 
as  the  price  is  agreed  upon,  although 
the  money  may  not  have  been  paid, 
and  no  earnest  money  (arra)  have 
been  given.  For  what  is  given  as 
earnest  money  is  simply  a  proof  of 
the  contract  of  bargain  and  sale. 


Jdst.  iii.  3.  13.  pr. 


{x)  In  the  contract  of  sale  (emptlo  venditio),  the  vendor  pro- 
mised to  deliver  to  the  purchaser,  for  a  certain  sum  called 
the  pretium,  some  article  that  might  be  lawfully  dealt  with 
in  commerce.     This  object  of  the  contract  called  the  "  raerx," 
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might  consist  of  anything  that  had  a  market  vahie,  whether 
corporal  or  incorporal,  or  which  could  possibly  be  the  subject 
of  an  agreement — money  only  excepted.  As  s9on  as  there 
was  a  mutual  consent  betvyeen  the  buyer  and  seller  in  regard 
to  the  thing  to  be  sold,  and  also  as  to  the  price,  the"  emptio 
venditio"  was  said  to  be  perfecta.  When  the  contract  was 
perfected,  all  the  risk  (periculum  rei  vendit(£),wiis  transferred 
to  the  buyer,  unless  the  sale  were  conditional,  in  which  case 
the  seller  had  the  "  periculum  interitus,"  that  is  the  risk  of 
utter  loss,  and  the  buyer  the  "  periculum  deteriorationis." 
Again,  if  the  things  sold  were  either  "  ad  pondus,"  "  ad  nu- 
merum,"  or  "  ad  mensuram,"  until  they  were  either  weighed, 
counted  or  measured,  the  periculum  was  with  the  seller. 
Again,  if  it  were  a  dish  of  food  to  be  eaten  (ad  gustum),  until 
the  viands  were  approved  of  the  risk  was  still  with  the  seller. 
The  purchaser  was  protected  by  the  "  actio  emti,"  and  the 
seller  by  the  "actio  venditi."  The  giving  of  an  "arrha"  or 
earnest  did  not  appertain  to  the  perfection  of  the  contract, 
but  merely  served  for  its  confirmation.  The  seller  was  only 
liable  for  any  defect  in  the  article  sold  by  the  jus  civile  on 
the  ground  of  a  special  promise  or  in  consequence  of  "  dolus  " 
capable  of  being  proved.  The  ^Ediles,  however,  by  their 
edicts,  under  certain  unconditional  circumstances  relieved 
the  purchaser  from  his  bargain,  when  concealed  faults  had 
not  been  pointed  out.  The  "judicium  redhibitorium,"  which 
must  be  employed  within  six  months  of  the  sale,  was  given 
to  compel  the  seller  to  take  back  the  thing  and  to  give  back 
the  price,  and  the  "  judicium  aestimatorum  "  within  a  year, 
was  also  given  for  an  abatement  in  the  price  on  the  ground 
ot  fraud  and  force.  According  to  a  decision  of  Diocletian, 
if  the  price  were  less  than  half  the  true  value  of  the  thing, 
(Icssio  ultra  dimidium)  an  action  might  be  maintained  for 
the  rescission  of  the  contract.  1.  11.  sec.  2.  1.  25.  Dig.  de 
act.  emt.  vend.  (19.  1).  1.  1.  sec.  1.  1.  38.  Dig.  de  a^dil.  edic. 
(21.  1).  In  the  last  passage  will  be  found  the  form  of  the 
edicts  of  the  jEdiles.  Moehler's  Pandeck.  pp.  135 — 137. 
Sheurl's  Instit.  sec.  132. 
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140.  Protium  autom  certum  Oflso  de- 
bet: alioquin  si  ita  inter  cos  oonvenerit, 
ut  quanti  Tititis  rem.  aestimaverit 
tanti  sit  empta,  Labeo  negavit  ullam 
vim  hoc  negotium  habere ;  quam 
sententiam  Cassiua  (y)  probat :  Ofilius 
et  earn  empttonojn  putat  et  i;cnclitio- 
nem;  cujus  opinionom  Prooulus  se- 
cutuB  est. 


140.  But  the  price  also  ought  to 
bo  fixed  :  otherwise,  if  the  parties 
were  to  agree  among  themselves  that 
the  thing  shall  be  sold  for  so  much 
as  Titiua  shall  value  it  at,  Labeo 
says  that  such  a  transaction  is  utterly 
invalid,  which  opinion  Cassius  ap- 
proves of:  Ofilius  on  the  other  hand, 
whose  opinion  Proeulus  followed, 
thinks  that  in  this  case  there  is  a 
bargain  and  sale. 


Just.  iii.  23. 1. 

(ij)  The  word  Cassius  in  the  text,  although  edited  by  Gneist. 
Boecking,  and  Huschke,  is,  according  to  the  latter  critic, 
quite  incongruous  to  the  passage:  hence  he  proposes  to  read 
nos.  Gaius  very  often  mixes  up  himself  and  his  reader  in 
his  explanations.     Kritik.  in  loco  p.  94. 


141.  Item  pretium  in  numorata 
pecunia  consistere  debet.  2^am  in 
ceteris  rebus  an  pretium  esse  possit, 
veluti  homo  aut  toga  aut  fundus 
alterius  rei  'pretium  esse  possit,  valde 
quasritur.  Nostri  prseceptores  putant 
etiam  in  alia  re  posse  consistere  pre- 
tium; nnde  illucJ  est  quod  vulgo 
putant  per  pcrmutationom  rerum 
emptionem  et  venditionem  contrahi, 
eamque  speciem  emptionis  et  ven- 
ditionis  vetustissimam  esse;  argu- 
raentoque  utuntur  Grasco  Poeta  Ho- 
mero  qui  aliqua  parte  sic  ait :  (z) 
'Ev^ei/  tt/3  olvi^ovTO Kapr)KOfj.6(ovT6S 

'A^aiot, 
"AAAor     fiev     ^aXjcw,     aAAot     8 

"AAAoi  Se  ptvois,  aAAot  8'  avryari 

fSoearcriv, 
I  "AAAoi  8'  di/SpaTToSecro-ii/. 

Diversaj  schola)  auctores  dissentiunt, 
laliudque  esse  existimant  pormuta- 
Itionem   rerum,    aliuci   emptionem  et 

venditionem ;  alioquin  non  posse  rem 


141.  Again  the  price  ought  to  con  - 
sist  of  coined  money.  For  it  is  a 
question  warmly  disputed  whether 
the  price  may  be  paid  in  other  things 
besides;  as  for  example,  whether  a 
slave,  a  toga,  or  a  piece  of  land,  can 
be  given  as  the  price  of  some  other 
thing.  The  doctors  of  our  school  are 
of  opinion,  that  the  price  also  may 
bo  paid  in  some  other  things; 
whence  also  the  common  opinion, 
that  a  bargain  and  sale  may  be  con- 
eluded  by  the  exchange  of  things,  and 
that  this  species  of  bargain  and  sale 
is  indeed  the  most  ancient;  they 
employ  as  an  argument  the  words  of 
the  Greek  poet  Homer,  who  some- 
where thus  speaks : 
"  There  now  the  long-hairod  Greeks 

bought  wine. 
Some    indeed    with    copper,    othera 

with  shining  iron. 
Some  indeed  with  skins,  and  otheis 

with  the  living  steers. 
Others  with  prisoners  taken  in  battle." 

L  l2 


616 


COM.  III.  SEC.  CXLII. 


expediri  permutatis  rebus,  quae  vi- 
deatur  res  venisse  et  gitaa  pretii 
nomine  data  esse ;  sed  rursus  utram- 
que  videri  et  venisse  et  utramque 
pretii  nomine  datam  esse  absurdum 
videri.  Sed  ait  Ca)lius  Sabinus,  si 
rem  T'ltio  venalem  habente,  veluti 
fundum,  acceperim,  et  pretii  nomine 
hominem  forte  dederim,  fundam  qui- 
dem  videri  venisse,  hominem  autem 
pretii  nomine  datum  esse,  ut  fundits 
acciperetur. 


The  founders  of  the  opposite  school 
hold  a  different  opinion  and  think 
that  the  exchange  of  things  is  alto- 
gether  diverse  from  bargain  and 
sale :  otherwise  one  could  not 
distinguish  in  the  case  of  things 
given  in  exchange,  which  should  be 
regarded  as  the  thing  sold,  and  which 
as  the  price  given  for  it :  but  again 
it  appears  to  bo  absurd  that  the  arti- 
cles should  be  regarded  both  as  sold, 
and  at  the  same  time  as  the  price.  But 
Cselius  Sabinus  says,  that  if  I  have 
received  from  Titius  a  thing  which  he 
has  for  sale,  as  for  instance  a  piece 
of  land,  and  I  have  given  per. 
chance  a  slave  under  the  name  of  pur- 
chase money,  the  piece  of  land  will  be 
considered  as  the  thing  sold,  and  the 
slave  as  the  price  given  in  order  to 
obtain  the  land. 

Just.  iii.  23.  2. 

(z)  The  extract  is  taken  from  the  Iliad  vii.  472 — 475. 
Gneist  says  that  in  the  Veronese  MS.  the  lines  have  been 
omitted  ;  "  a  librario  suo  more  omissa."  The  same  verses 
are  cited  by  Paulus  in  1.  1.  s.  1.  Dig.  de  contra,  emt.  (18.  1) 
who  treats  this  question  more  fully.  See  Ulp.  1.  5.  s.  1. 
Dig.  praascr.  verbis.  (19.  5)  The  price  should  be  paid  in 
money,  otherwise  the  contract  was  one  of  exchange.  In  this 
the  doctrine  of  Proculus  was  followed,  who  maintained  that 
exchange  was  a  species  of  of  contract  distinct  from  sale.  The 
seller  was  bound  to  guarantee  the  purchaser  from  eviction, 
and  to  warrant  his  undisturbed  possession.  1.  29.  Dig.  de 
evict.  (21.  2)  11.  7.  14  cod.  de  evict.  (8.  44). 


De   LOCAIIONE   BT    CONDUCTIONE. 

142.  Looatio  autem  et  conductio 
similibus  regulia  constituuntur :  nisi 
enim  merces  ccrta  statuta  sit,  non 
vidotur  locatio  et  conductio  con- 
trahi. 


Of  Letting  and  Hiring. 
142.  Letting  and  hiring  (locatio  et 
conductio)  are  constituted  in  accor- 
dance with  similar  rules  j  for  unless 
a  definite  rental  is  agreed  upon,  thcro 
appears  to  be  no  contract  of  letting 
and  hiring. 

Just.  iii.  24.  pr. 
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143.  Undesialieno  arbitriomerces  143.  Hence  it  is  asked  whether  a 

permissa  sit,  velut  qua^iti  Titius  contract  of  letting  and  hiring  is  con- 
aostimaverit,  quseritur  an  locatio  et  eluded,  if  the  rental  (merx)  is  to  be 
conductio  (a)  contrahatur.  Qua  de  fixed  at  the  pleasure  of  a  third  person, 
causa  si  fulloni  polienda  curandave,  as,  for  example,  at  what  Titius  shall 
sarcinatori  sarcienda  veslimenta  de-  have  estimated.  On  which  account 
derim,  nulla  statim  merccde  consti-  also  the  question  is  raised,  whether 
tuta,  postea  tantum  daturus  quanti  the  contract  of  letting  and  hiring  is 
inter  uos  convenorit,  qujeritur  an  concluded  if  I  have  given  clothes  to 
locatio  et  conductio  contrahatur.  a  fuller  for  the  purpose  of  calendering 

or  finishing,  or  to  a  tailor  for  repairs, 
without  at  the  same  time  having 
agreed  upon  the  price  to  be  paid, 
engaging  only  to  give  that  which  we 
shall  subsequently  agree  upon. 

Just.  iii.  24.  1. 

(a)  "  Locatio  et  Conductio,"  or,  as  the  Germans  call  it,  the 
"  Pacht-und  Miethvertrag,"  was  a  form  of  contract,  in  which 
the  lessor  (the  locator)  promised  to  the  lessee  (the  conductor) 
for  a  rent  (merx),  the  use  of  a  certain  object  or  thing-.     The 
merx  must  be  vera  and    also   certa,  thus   things,  "  quae  usu 
consumuntur  vel  minuuntur  "  were  excluded  from  this  form 
of  obligation.     The  conductor  was  the  person  who  promised 
to  pay  the  price  for  the  thing  let.     Sometimes  the  person 
entering  into  this  contract  was  called  the  "conductor  operis." 
If  the  price  had  not  been  agreed  upon  between  the  parties, 
nor  referred  to  some  third  person  named  for  that  purpose, 
but  had  been  left  to  be    decided  at  a  subsequent  period 
by  the   contractors  themselves,  there  was    no  contract  of 
"  locatio  conductio,"  but  simply,  as  was  determined  by  Jus- 
tinian, an  innominate  contract,  with  an  action  "  in  prgescrip- 
tis  verbis."  Instit.  s.  1.  de  loc.  etcond.  (3.24).  Ulpianus  says, 
"  Locatum  quoque  et  conductum  jus  gentium  induxit.    Nam 
ex  quo  cocpimus  possessiones  proprias  et  res  habere,  et  lo- 
candi  jus  nancti  sumus,  et  conducendi  res  alienas ;  et  is  qui 
conduxit  jure  gentium  tenetur  ad  mercedem  ex.  .  .  ."  libro 
Inst,  ex  Frag,  ed  Endlicher.     There  might  be  a  conductio 
locatio  rerum,  either  corporal  or  incorporal ;  a  locatio  con- 
ductio operaruu),  that  is  of  work  to  be  done;  and  a  locatio 
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conductio  operce,  or  of  fruits.  When  lands  were  rented  in 
perpetuity,  the  locatio  conductio  took  the  name  of  "emphy- 
teusis," an  important  mode  of  tenure  both  in  the  civil  and  the 
common  law,  and  regulated  by  its  own  peculiar  charac- 
teristics. 


144.  Yel  si  rem  tibi  utendam  de- 
derim  et  invicem  aliam  rem  utendam 
acceperim,  quaoritnr  an  locatio  et 
conductio  contrahatur. 


144.  Or  if  I  have  given  to  you  a 
thing  to  use,  and  in  return  I  have 
received  another  thing  for  my  use, 
the  question  is  raised  whether  there 
be  a  contract  of  letting  and  hiring. 


145.  Adeo  antem  emptio  et  vendi- 
tio  et  locatio  et  conductio  familiari- 
tatem  aliquam  inter  se  habere  viden- 
tur,  ut  in  qaibusdam  causis  quaari 
Boleat  ntrum  emptio  et  venditio 
contrahatur,  an  locatio  et  conductio. 
Veluti  si  qua  res  in  perpetuum 
locata  sit,  quod  evenit  in  praediis 
municipum  quaa  ea  lege  locantur, 
ut  quamdiu  id  (b)  vectigal  prsestetur, 
neque  ipsi  conductori  neque  heredi 
ejus  prsedium  auferatur;  sed  magis 
placuit  locationem  conductionemquo 
esse. 


145.  But  bargain  and  sale  (emptio 
et  venditio),  and  letting  and  hiring 
(locatio  et  conductio),  seem  to  have 
so  strong  a  resemblance  to  each  other, 
that  in  certain  cases  one  is  accustomed 
to  ask,  whether  the  contract  is  one 
of  bargain  and  sale,  or  of  letting  and 
hiring.  As  for  example,  if  anything 
has  been  rented  in  perpetuity,  as  hap- 
pens in  the  case  of  municipal  lands, 
which  are  rented  under  the  condition 
that  so  long  as  the  fee-farm  rent 
(vectic/al)  is  paid,  the  lands  shall 
not  bo  taken  away  from  the  lessee 
himself,  nor  from  his  heir.  But  this 
has  been  regarded  rather  as  a  letting 
and  hiring  (locatio  conductio,)  than 
aa  a  bargain  and  sale. 


Just.  iii.  24.  3. 


(b)  It  is  proposed  to  read  inde  instead  of  id,  which,  al- 
though not  accepted  by  Gneist,  is  adopted  by  Huschke  in 
his  edition  of  Gaius.  In  confirmation  of  this  reading^ 
Huschke  refers  to  i.  19,  where,  in  the  quotation  of  Boethius 
just  the  opposite  error  has  been  made,  namely,  the  alteration 
of  id  into  inde.  Similarly,  in  iii.  175,  ind  has  been  inserted 
for  id,  that  is,  idem,  which  Huschke  has  edited.  Kritik, 
p.  36. 
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1^6.  Item  si  gladiatores  oa  lege 
tibi  tradidcrim,  ut  in  singulos  qui 
iotegri  exierint  pro  sudore  denarii  xx 
mihi  darontur,  in  cos  vero  Binguloa 
qui  occisi  aut  debilitati  fuerint,  dena- 
rii millo:  quajritur  utrum  emptio 
ot  venditio,  an  locatio  et  conductio 
contrahatur.  Et  magia  placuit  corum 
qui  integri  exierint  locationem  et 
conductionem  contractam  videri,  at 
eorum  qui  occisi  aut  debilitati  sunt 
emptionem  et  venditionem  esse :  id- 
quo  ex  accidentibus  apparet,  tam- 
quam  sub  coudicione  facta  cujusque 
venditione  an  locationc.  Jam  enim 
non  dubitatur,  quin  sub  condicionc 
res  voniri  aut  locari  possint. 


147.  Item  qua;ritnr,  si  cum  aurifice 
mihi  convener  it,  ut  is  ex  auro  suo  cer- 
ti  ponderis  certa3quc  formaj  annulos 
mihi  faceret,  et  accipcret  vcrbi  gratia 
dcnarios  cc,  utrum  emptio  et  ven- 
ditio, an  locatio  et  conductio  conti*a- 
hatur.  Cassius  ait  materia)  quidein 
emptionem  venditionem  contrahi, 
operarum  autcm  locatiouem  et  con- 
ductionem. Sed  plerisque  placuit 
emptionem  et  venditionem  contrahi, 
Atqai  si  mcum  aurum  ei  dedero, 
merccde  pro  opera  coustituta,  con- 
venit  locationem  conductionem  con- 
trahi. (c) 


Just.  iii. 


146.  Again  it  is  a  question  whether 
there  is  a  contract  of  bargain  and 
sale,  or  of  letting  and  hiring,  if  when 
I  have  delivered  gladiators  to  you 
under  the  condition,  that  for  everyone 
that  shall  come  out  of  the  encounter 
safe  and  sound,  twenty  denarii  shall 
bo  given  to  me,  and  that  for  every 
one  who  is  slain  or  disabled  one  thou- 
sand denarii.  The  better  opinion  seema 
to  be,  that  in  the  case  of  those  who 
come  out  of  the  conflict  unhurt,  there 
is  a  contract  of  letting  and  hiring ; 
but  that  in  the  case  of  those  who  are 
killed  or  mutilated,  the  contract  is 
one  of  bargain  and  sale;  and  that 
the  kind  of  contract  is  rendered  ap- 
parent by  the  circumstances,  each 
(of  the  gladiators)  being  sold  or  let, 
as  if  he  were  under  an  implied  con- 
dition ;  for  at  the  present  time  it  is 
no  longer  doubted,  but  that  a  thing 
may  be  sold  or  let  under  a  condition. 

147.  Again  it  is  a  question,  if  I 
contract  with  a  goldsmith  to  make 
me  a  ring  out  of  his  gold,  of  a  certain 
weight  and  of  a  certain  form,  and 
that  he  shall  receive,  for  example, 
two  hundred  denarii,  whether  the 
contract  is  a  bargain  and  sale  or  a 
letting  and  hiring.  Cassius  says, 
"  that  in  reference  to  the  material 
the  contract  is  one  of  bargain  and 
sale,  but  with  respect  to  the  work- 
manship it  is  one  of  letting  and  hir- 
ing." But  the  general  opinion  is 
that  the  contract  is  one  of  bargain 
and  sale ;  yet  if  I  had  given  him  my 
gold,  and  the  price  for  his  work- 
manship had  been  agreed  upon,  then 
without  doubt  a  contract  of  letting 
and  hiring  would  be  concluded. 
24.4. 


(c)  The  principal  obligation  of  the  locator  was  to  secure 
for  the  lessee  the  enjoyment  of  the  thing  rented  during  the 
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period  fixed..  He  was  also  bound  to  guarantee  to  him  what 
is  now  termed  quiet  enjoyment,  and  to  reimburse  him 
those  necessary  expenses,  by  means  of  which  the  value  of 
the  thing  rented  had  been  augmented.  The  contract  was 
terminated  by  the  expiration  of  the  time  agreed  upon ;  by 
the  destruction  of  the  thing  itself;  by  the  decision  of  a  judge, 
where  there  was  a  misuse  of  the  thing  or  the  non-payment 
of  the  rent  agreed  upon  during  two  years;  by  the  locator 
failing  to  secure  for  the  lessee  the  quiet  enjoyment  agreed 
upon ;  by  necessity  compelling  the  locator  to  retake  the 
thing ;  and  by  the  agreement  of  the  i)arties  themselves. 
Death  however  did  not  always  end  this  contract.  Emphyteu- 
sis was  terminated  by  the  destruction  of  the  thing  ;  by  the 
death  of  the  emphyteutor  without  a  legitimate  or  testamen- 
tary heir,  or  some  other  representative ;  by  the  non-pay- 
ment of  the  canon  or  rent  during  three  years ;  by  the  remu- 
neration of  the  emphyteutor  ;  by  prescription,  when  a  third 
person  obtained  the  possession  (prescriptio  longi  temporis). 
"Extinguitur  emphyteusis  variis  modis,  puta,  lapso  tempore, 
ad  quid  concessa  est ;  vel  deficiente  familia  aut  gradu,  cui  et 
cuJQs  contemplatione  constituta  fuerat :  ad  eo  ut  nee  post 
finitum  tempus  emphyteuta  ipse,  nee  proximiores  ultima 
possessoris  agnati,  qui  vi  primal  concessionis  baud  admitten- 
di  erant,  cogere  dominum  jnvitum  possint,  ut  is  emphyteusin 
apertam,  et  ad  se  reversam,  rursus  iis  sub  ejusdem  canonis 
lege  concedat,  et  aliis  idem  forte  ofFerentibus  anteponat." 
Voet  ad  Pandectas,  lib.  vi.  tit.  3.  n.  14.  Domenget  pp.  394, 
395.  The  maxim,  "  Kauf  bricht  Miethe  " — "  Sale  destroys 
the  lease" — is  not  true  as  between  the  lessor  and  i\\elessee  ; 
the  true  meaning  of  the  maxim  being  that  the  purchaser 
had  no  need  to  trouble  himself  on  account  of  the  lessee. 
There  arose  out  of  locatio  conductio  two  actions — the  "  actio 
locati  conducti  dirccta"  and  "  contraria."  There  was  a 
peculiar  application  of  the  "  actio  locati  conducti "  in  the  case 
of  a  thinor  thrown  overboard  at  sea.  When  on  account  of 
the  peril  of  shipwreck,  a  part  of  the  freight  was  cast  over- 
board, and  in  consequence  of  the  sacrifice,  another  part  of 
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the  freight  was  saved,  the  owner  of  the  lost  property  liad  tlie 
"actio  locati"  against  the  captain,  and  the  latter  had  the 
"actio  condiicti  "  against  the  owners  of  the  property  saved,  for 
the  division  of  the  loss.     Moehler's  Pandect,  pp.  135 — 138. 


De  Societate. 
148.  Societatem  coire  solemns  aut 
totorum  bonorum,  aut  unius  aliciijus 
negotii,   veluti   mancipiorum    emen- 
doruin  aut  vendendorum. 


Partnership. 
148.  A  partnership  is  entered  into 
usually  either  for  the  entire  pro- 
perty (totormn  honorum),  or  for 
some  particular  business,  as  for  ex- 
ample, for  the  purchase  or  sale 
of  slaves. 


Just.  iii.  25.  pr. 


149.-  Magna  autem  quoestio  fuit,  an 
ita  coLri  possit  societas,  ut  quis 
majorem  partem  lucretur,  minorem 
damui  pra3stet.  Quod  Quintus  Mucins 
etiam  contra  naturam  societatis  esse 
ceiisuit;  sed  Servius  SuT/picius,  cujus 
prsevaluit  seutentia,  adeo  ita  coiri 
posse  societatem  existimavit,  ut  dix- 
erit  illo  quoque  mode  coiri  posse,  ut 
quis  nihil  omuino  damni  prsestet,  sed 
lucri  partem  capiat,  si  modo  opera 
ejus  tam  pretiosa  videatur,  ut  asquum. 
sit  eum  cum  hac  pactione  in  societa- 
tem admitti.  Nam  et  ita  posse  coire 
societatem  constat,  ut  unus  pecnniam 
conferat,  alter  non  couferat  et 
tamen  lucrum  inter  eos  commune  sit ; 
saDpe  enim  opera  alicujus  propecunia 
valet,  (c?) 


149.  But  it  was  a  great  question 
whether  a  partnership  could  be  so 
entered  into,  that  one  of  the  partners 
should  have  the  greater  part  of  the 
gain,  and  only  a  smaller  part  of  the 
loss.  Quintus  Mucius  thought  that 
this  was  entirely  against  the  nature 
of  partnership ;  but  Servius  Sulpicius, 
whose  opinion  has  prevailed,  thought 
that  a  partnership  could  be  thus 
entered  into :  for  he  has  said  that  a 
partnership  could  be  also  constituted 
in  tliis  manner,  that  one  should  not 
suffer  any  loss  at  all,  but  should 
take  part  of  the  proJSt,  provided  his 
service  should  appear  to  be  so 
valuable  that  it  would  be  equitable 
to  admit  him  into  the  partnership 
upon  these  terms.  Because  it  is  mani- 
fest  that  a  partnership  may  be  thus 
constituted  that  one  partner  shall  con- 
tx-ibute  the  money,  the  other  nothing 
at  all,  and  still  the  profit  be  common 
to  both,  for  it  often  happens  that  the 
service  of  one  avails  as  an  equivalent 
for  the  money  of  the  other. 


Just.  iii.  25.  2. 


(d)  Gains  only  calls  attention  to  two  kinds  of  societates  : 
1st.  A  societas  totorum  honorum,  or  of  the  whole  property, 
comprehending  not  only  the  present  property  of  the  parties 
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but  also  their  future  acquisitions,  from  whatever  source  they 
might  be  derived.  2nd.  A  societas  entered  into  for  a 
special  purpose,  as  for  the  sale  of  slaves.  Paulus  says, 
"Societas  coiri  potest  vel  in  perpetuum,  id  est,  dum  vivunt 
vel  ad  tempus,  vel  ex  tempore,  vel  sub  conditione.  In 
societate  omnium  bonorum  omnes  res,  qute  coeuntium  sunt, 
continuo  connnunicantur."     1.  1.  pro.  soc.  (17.  2.) 

In  Roman  law,  however,  there  were  recognised  three 
other  kinds  of  societas.  1st.  A  partnership  of  all  gains, 
having  for  its  object  the  benefit  of  all  the  property  which 
might  accrue  to  the  parties  associated,  except  that  whicli 
came  to  them  by  succession  or  gift :  such  at  least  was  deemed 
to  be  the  agreement  between  the  parties,  when  without  any 
special  agreement,  they  had  entered  into  a  partnership  of 
this  nature.  Thus  Paulus  says:  "Duo  conliberti  societatem 
coierunt  lucri,  qusestus,  compendii,  postea  unus  ex  his  a  pa- 
trono  heres  institutus  est,  alteri  legatum  datum  est;  neutrum 
horum  in  medium  referre  debere  respondit."  11,  7.  71.  s.  1. 
tit.  cit.  (17.  2.)  When,  however,  the  partnership  was 
^^specialiter  omnium  bonorum,"  Paulus  says  "Quum  specia- 
liter  omnium  bonorum  societas  coita  est,  tunc  et  hereditatas 
et  legatum  et  quod  donatum  est,  aut  quaqua  ratione  acquisi- 
tum,  commune  acquiretur."  11.  3.  s.  2.  52.  s.  6.  et  63.  pr. 
Dig.  tit.  cit.  17.  2.  2nd.  The  societas  unius  rei,  having  for 
its  object  several  distinct  transactions,  as,  for  examj)le,  the 
sale  or  purchase  of  a  cargo.  3rd.  The  societas  vectigalis, 
a  partnership  for  the  farming  of  the  public  revenues.  This 
societas  was  governed  by  its  own  particular  rules. 

When  the  socii  had  not  fixed  the  shares  of  each  in  the 
j)artnership,  neither  in  respect  to  profit  nor  loss,  the  shares 
were  understood  to  be  equal.  If  the  shares  had  been 
determined,  effect  was  given  to  the  agreement  although 
the  portion  of  benefit  agreed  upon  for  one  of  the 
socii,  were  not  in  proportion  to  the  burden  of  loss  which  he 
might  be  called  to  sustain ;  and  even  though  it  had  been 
agreed,  that  one  partner  should  take  a  share  in  the  profits 
and  that   lie   should   not   be  liable  for   any  part  of  the  loss. 
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But  a  leonina  societas,  in  which  one  partner  was  entirely 
excluded  from  any  participation  in  the  profits,  and  which 
gave  to  the  other  what  the  jurists  call  the  lion's  share,  that 
is,  all  the  profit,  was  utterly  invalid.  11.  29.  ss.  1,  2,  30,  tit. 
cit.  17.  2.  Instit.  s.  2.  Dig.  soc.  3.  25. 


150.  Et  illuci  certum  est,  Bi  do 
partibua  luori  et  damni  nihil  inter 
eos  convenerit,  tamen  aaquis  ex  par- 
tibua commodum  et  incommodum 
inter  eos  commune  esse.  Sed  si  in 
altero  partes  expressa)  fuerint  velut 
in  lucre,  in  altero  vero  omissa?,  in  oo 
quoquo  quod  omissum  est  similes 
partes  erunt. 


150.  And  this  is  certain  that  if  the 
contracting  parties  have  determined 
nothing  between  themselves,  with 
respect  to  the  portions  of  profit  and 
loss,  still  advantage  and  burden 
in  equal  parts  will  be  common  be- 
tween them.  But  if  on  the  one  side, 
for  example,  as  in  that  of  gain,  the 
shares  are  expressed,  but  those  of 
the  other  are  omitted,  the  division  of 
that  which  is  omitted  shall  be  the 
same  as  of  that  which  is  expressed. 


Just.  iii.  25.  3. 


151.  Manet  autem  societas  eousque 
donee  in  eodem  sensu  perseverantj 
at  cum  aliquis  rennntiaverit  societati, 
societas  solvitur.  Sed  plane  si  quis 
in  hoo  retuntiaverit  societati,  ut 
obveniens  aliquod  lucrum  solus, 
habeat,  veluti  si  mihi  totorum  bono- 
rum  socius,  cum  ab  aliquo  bores  esset 
relictus,  in  hoc  renwniiaverit  societa- 
ti, ut  hereditatem  solua  lucrifaciat, 
cogetur  hoc  lucrum  communicare. 
Si  quid  vero  illud  lucri  fecerit  quod 
non  captaverit,  ad  ipsum  solum 
pertinot.  ^Mihi  vero,  quidquid  om- 
nino  post  renuntiatam  societatem 
adquiritur,  soli  conceditur. 


151.  Now  a  partnership  continues 
so  long  as  the  contracting  parties 
wish  to  remain  associatedj  for  as  soon 
as  any  one  of  the  parties  renounce,  the 
partnership  is  dissolved.  But  if  one 
of  the  partners  has  retired  from  the 
partnership,  manifestly  that  he  may 
enjoy  alone  a  certain  accruing  gain, 
as,  for  example,  if  my  partner  having 
his  entire  property  in  the  concern, 
upon  being  left  heir  by  some  one, 
shall  renounce  partnership  in  order 
that  he  alone  may  make  profit  out  of 
the  inheritance,  he  will  bo  compelled 
to  bring  his  gain  into  the  joint  pro- 
perty. If  however,  on  the  other  hand, 
he  has  realized  anything  which 
he  had  not  in  view  when  ho  resigned 
his  partnership,  it  belongs  to  himself 
alone ;  whatever  is  acquired  after 
his  renunciation  of  the  partnership  is 
acquired  by  me  alone. 


Just.  iii.  25.  4. 
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152.  Solvitnr  adhuc  socictas  etiam 
morto  socii:  quia  qui  societatem 
contrahit     ceriam     personam     sibi 

elifirit. 


152.  Moreover  partnership  is  also 
disaolved  by  the  death  of  a  partner ; 
because  he  who  contracts  a  partner- 
ship chooses  to  himself  a  particular 
person. 


Just.  iii.  25.  5. 


153.  Dicitur  et  capitis  diminutione 
solvi  societatem,  quia  civili  ratione 
capitis  diminutio  morti  (t'ljuiparari 
dicitur :  scd  si  acZhuc  consentiant  in 
societatem,  nova  videtur  incipere 
societas.  (c) 


Just. 


153.  Partnership  is  also  said  to  he 
terminated  by  capitis  deminutio,  be- 
cause according  to  the  principles  of 
the  civil  law  (civili  ratione),  capitis 
deminutio  is  said  to  be  equivalent  to 
death ;  but  if  the  partners  consent  to 
remain  such,  a  new  partnership  ap. 
pears  to  commence. 

.  25.  6. 


(e)  The  death  of  one  or  of  both  the  partners  had  the  effect 
of  dissolving  the  partnership  ;  Justinian  says  that  the  death 
of  one  partner,  even  though  there  might  be  several,  had  also 
this  effect,  unless  on  the  formation  of  the  partnership  it  had 
been  otherwise  agreed  :  "  Nisi  in  coeunda  societate  aliter 
convenierit."  Instit.  s,  5.  soc.  (3  25).  It  is  however  now  hehl 
that  although  it  may  be  agreed  that  the  heir  of  the  deceased 
partner  shall  come  into  the  business,  or  the  surviving  part- 
ner carry  it  on  alone,  it  is  really  a  new  partnership  that  is 
constituted.  The  heirs  of  the  deceased  partner  were  entitled 
to  demand  the  debts  due  to  their  testator,  and  were  also  bound 
to  pay  all  for  which  he  was  liable  up  to  the  time  of  his  death. 
For  this  purpose  the  actio  pro  socio  could  be  employed. 
Transactions  not  completed  at  the  time  of  the  death  of  the 
testator  were  to  be  carried  on  by  his  heirs. 

154.  Again  the  partnership  is  dis- 
solved, if  the  property  of  one  of  the 
partners  is  sold  publicly  or  privately. 
But  also  in  this  case  the  partnership 
of  which  we  speak  may  be  contracted 
anew  by  mere  consent ;  for  all  men 
can  according  to  the  principle  of  the 
jus  gentium  (naturali  ratione)  con- 
tract obligations. 


154.  Item  si  cujus  ex  sociis  bona 
publico  aut  privatim  veniorint,  solvi- 
tur  societas.  Sed  hoc  quoque  casu 
Bocietas  de  qua  loquimwr  nova  con- 
sensu contrahitur  nudo;  juris  enim 
gentium  ohligationes  contraliere  om- 
nes  homines  naturali  ratione  ^osswnt. 


Just.  iii.  25.  7. 


COM.  III.  SEC.  CLV.  525 

De  Mandato.  Of  Mandate. 

155.  Mandatum  consistit  sire  nos-  155.  A  mandate  exists  if  wo  covn- 

tra  gratia  manclemus  sive  aliena,  id  mission  a  person  to  do  anything, 
est  sive  ut  mca  ncgotia  geras,  sive  ui  either  for  ourselves  or  for  some  one 
alterius  mandem  tibi,  erit  inter  nos  else;  that  is,  if  I  commission  you  to 
obligatio,  et  invicem  alter  aZteri  attend  to  my  business,  or  to  that  of 
teneiiimur,  ideoque  jiidicium  erit  in  another  person ;  in  which  case  an 
id  quod  jMret  te  mihi  bona  fide  preos-  obligation  arises  between  us,  and  we 
tare  oportere  .(/)  shall  be  bound  reciprocally  the  one  to 

the  other,  and  thus  an  action 
will  lie  for  that  which  it  appears 
you  ought  in  good  faith  to  give  to 
me. 

Just.  iii.  26.  pr. 

(f)  Mandatum  also  belongs  to  the  class  of  contracts  cal- 
led consensual.  Paulus  says  the  essence  of  mandatum 
consisted  in  this,  that  one  person  commissions  another  to  do 
something  for  him  without  reward;  for  if  a  recompense 
(merces)  be  given,  the  contractual  obligation  would  not  be  a 
mandatum,  but  a  locatio  conductio.  "Obligatio  mandati 
consensui'contrahentium  consistit :  mandatum  nisi  gratuitum 
nullum  est ;  nam  originem  ex  officio  atque  amicitia  trahit ; 
contrarium  ergo  est  officio  merces,  interveniente  enim 
pecunia  res  ad  locationem  et  conductionem  totius  respicit." 
1.  1.  pr.  s.  4.  Dig.  mand.  vel  contra.  (17.  1.) 

A  mandatum  may  be  either  general  {omnium  honorujn)  or 
special  (unius  rei).  "Procurator  est  qui  aliena  negotia 
mandatu  doraini  administrat.  Procurator  autem  vel  om- 
nium rerum,  vel  unius  rei  esse  potest,  constitutus  vel  eorum, 
vel  per  nuntium,  vel  per  epistolam,  etc."  1.  1.  pr.  s.  1.  de 
proc.  et  defens.  (3.  3.) ;  Gai.  ii.  162.;  Instit.  s.  13.  de  mand. 
(3.  26.);  1.  1.  s.  1.  tit.  cit.  (17.  1.)  There  were,  however, 
certain  mandata,  in  which  a  recompense  or  promise  was 
made  to  the  mandatarius,  under  the  name  of  an  honorarium. 
Such  was  the  case  when  a  man  exercised  one  of  what  was 
denominated  the  liberal  professions ;  as  philosopher,  rhe- 
torician, physician,  advocate,  geometrician,  &c.  In  these 
cases  in  which  the  mandans  made  a  promise  of  recom- 
pense to  the  mandatarius,  the  reward  might  be   claimed  by 
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the  latter,  not  however  by  the  actio  mandati,  but  by  a  pro- 
cess denominated  extraordinem,  before  the  Prgctor  or  the 
Preses  of  a  province.  Domenget  says  that  the  French 
school  of  economists  have  endeavoured  to  hold  up  to  ridi- 
cule, the  affectation  of  exercising  a  liberal  profession,  and 
of  applying  the  term  honorarium  to  the  recompense  which 
the  professional  man  receives.  This  ridicule,  he  maintains,  has 
tended  to  obliterate  a  real  distinction  which  exists  between 
the  labourer  or  handicraftsman,  and  the  physician  who  by 
his  skill  saves  a  man's  life;  or  the  advocate  who  protects  his 
honour,  or  his  fortune ;  or  the  teacher  who  moulds  his  intel- 
lect. 1.  7.  Dig.  tit.  cit.  (17. 1.)  Domenget  in  loco.  Ulpianus 
says,  "Prseses  provincise  de  mercedibus  jus  dicere  solet,  sed 
pra3ceptoribus  tantum  studiorum  liberalium.  Liberalia 
autem  studia  accipimus,  qua3  Grgeci  kXtvdi'pia  (liberalia)  ap- 
pellant ;  rhetores  continebuntur,  grammatici,  geometrae. 
Medicorum  quoque  eadem  causa  est,  quae  professor um,  nisi 
quod  justior,  quum  hi  salutis  hominum,  illi  studiorum  curam 
agant ;  et  ideo  his  quoque  extra  ordinem  jus  dici  debet." 
1.  1.  de  extra,  cognit.  (50.  13.) 

156.  Nam  si  tua  gratia  tibi  man-  156.  For  if  I  oommission  you 
dem,  Bupervacuum  est  mandatum  ;  to  do  anything  for  your  own  advan- 
quod  enim  tu  tua  gratia  faciurits  sis,  tage,  the  mandate  is  superfluous  j 
id  ox  tua  sententia,  non  ex  meo  because  what  you  may  do  for  your 
mandatu  facere  v\deheris :  itaque  own  benefit,  that  you  seem  to  do  in 
si  otiosam  pccMnia?n  domi  te  hsibere  consequence  of  your  own  opinion, 
inihi  dixeris,  et  ego  te  hortatus  fue-  not  on  account  of  my  mandate  ;  there- 
rim,  ut  earn  foncrarcs,  quamvia  fore  if  you  have  said  to  mo  that  you 
earn  ei  mutuam  dedoris  a  quo  have  spare  money  by  you  (c?o»ii),  and 
servare  non  potueris,  non  tamcn  I  have  advised  you  to  lend  it  at  in- 
habebis  mocum  mancZaii  actionem.  terest ;  yet  you  will  not  have  against 
Item  et  si  hortatus  sim,  ut  rem  ali-  me  the  actio  mandati,  even  if  you 
quam  cmeres,  quamvis  non  expedient  have  given  the  money  as  a  mutuum  to 
tibi  oam  emisso,  non  tamen  mandati  any  one,  from  whom  you  could  not 
tibi  tenehor.  Et  adeo  hsoc  ita  sunt,  afterwards  recover  it.  Again,  if  I 
ut  qnajratur  an  mandati  teneatur  have  also  advised  you  to  purchase 
qui  mandavit  tibi,  ut  Titio  poouniam  anything,  although  it  may  not  be 
fenerares  (g)  .  .  quia  non  aliter  advantageous  to  you  to  have  bought 
Titio  orodidisscB,  quam  si  tibi  man-  the  thing,  still  I  shall  not  be  liable 
datum  essct.  to  you  on  account  of  the  mandate. 

This  indeed  is  a  matter  of  such  im- 
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portanco,  that  it  is  a  question  whether 
he  who  has  commissioned  you  to  lend 
money  on  interest  to  Titias,  is  liable 
on  account  of  the  mandate  .  . 
.  .  because  you  would  not  have 
lent  to  Titius,  except  the  mandate 
had  been  given  you. 

Just.  iii.   26.  6. 

{g)  There  are  two  lines  and  a  half  here  lost  which 
Huschke  has  proposed  to  fill  up  as  follows:  "  Fenerares,sed 
verior  est  Sabini  sententia,  si  non  generaliter  ut  pecuniam 
fenerares  raandatum  sit,  sed  fgenerare  Titio  jussus  sis,  esse 
mandati  actionem  existimantis,  quia  non  aliter."  See  1.  6. 
sees.  4,  5.     1.  32.  Dig.  mandati.  (17.  1). 

157.  Illud  constat,  si  faciendum  157.  It  is  manifest  that  if  anything 
quid  mandetur  quod  contra  bonos  is  ordered  to  bo  done  which  is  op- 
morea  est,  non  contrahi  obligatio-  posed  to  morality  {contra  bonos  mo- 
nom,  velnt  si  tibi  mandem,  ut  Titio  res),  no  obligation  is  contracted,  as 
furtum  aut  injuriam  facias.  for  example,  if  I  direct  you  to  steal 

from  Titius,  or  to  do  him  an  injury. 

Just.  iii.  26.  7. 

158.  Item  si  quid  post  mortem  158.  Again  if  any  one  commissions 
meam  faciendum  mihi  mandetwr,  me  to  do  something  after  my  death, 
inutile  mandatnm  est,  quia  genera-  the  mandate  is  invalid,  because  it  is 
liter  placuit  ab  heredis  persona  an  established  doctrine  that  an  obli- 
obligationem  inciporc  non  posse.  gation  cannot  commence  in  the  person 

of  the  heir. 

159.  Sed  recte  quoquo  consumma-  159.  But  a  legally  constituted 
tuin  mandatum,  si  dum  adhuc  integ-  mandate  is  extinguished,  if  it  be  re- 
ra  res  sit  revocatnm  fuerit,  evanescit.  voiced  whilst  the  thing  is  still  in  its 
('')  original  condition. 

Just.  iii.  26.  9. 

{h)  The  mandatarius  was  bound  to  discharge  the  duties  in- 
volved in  the  mandatum  rite,  that  is  in  due  and  proper  form  ; 
and  also  personally,  unless  it  had  been  understood  that  some 
other  persons  were  to  be  employed  for  the  purpose.  He  was 
also  liable  for  omnis  culpa.  It  was  his  duty  to  keep  an  ac- 
count of  all  the  expenses  that  he  incurred  as  bailee,  which 
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were  made  good  to  him  by  the  mandans,  who  must  also  save 
the  mandatariiis  from  all  liabilities  and  be  answerable  for 
omnis  culpa,  but  not  for  accident,  casus.  If  the  mandatarius 
was  not  aware  of  the  death  of  the  mandans,  it  was  regarded, 
so  far  as  he  was  concerned,  as  if  the  mandans  were  still 
living.  The  mandans  had  for  the  protection  of  his  right 
the  "  actio  mandati  directa."  The  mandatarius,  the  "  actio 
raandati  contraria."  A  mandatum  was  extinguished  by  the 
revocation  of  the  mandans  ;  by  the  death  of  either  the  man- 
dans or  the  mandatarius,  unless  it  had  been  intentionally  ex- 
tended to  the  heirs  ;  by  the  renunciation  of  the  mandatarius ; 
and  finally  by  the  conclusion  of  the  transaction  which  had 
been  undertaken.  If  the  revocation  took  place  before  any- 
thing had  been  done,  the  mandatum  was  regarded  as  never 
having  existed.  If  it  took  place  after  the  commencement  of 
the  work,  whatever  that  might  be,  that  which  was  done  was 
binding  on  the  mandans.  Thus  Paulus  says,  "  si  mandassem 
tibi,  ut  fundum  emeres,  postea  scripsissem,  ne  emeres,  tu, 
antequam  scias,  me  vetuisse,  emisses,  mandati  tibi  obligatus 
ero,  ne  damno  afhciatur  is,  qui  suscipit  mandatum."  1.  15. 
mand.  (17.  1).  The  mandatarius  was  entitled  to  have  a  notice 
if  his  mandatum  were  to  cease,  and  until  he  had  received 
such  notification  he  had  a  right  to  act.  Domenget  in  loco. 
Moehler's  Pand.  pp.  128.  129. 


160.  Item  si  adhnc  integro  man- 
dato  mors  allenitrins  alicujus  inter- 
veniat,  id  est  vel  ejus  qui  mandarit, 
vel  ejus  qm  mandatum  susceperit, 
solvitur  mandatum.  Sod  utilitatis 
causa  receptum  est,  ut  si  mortuo  co 
qui  mihi  mandaverit,  ignorans  eura 
decessisse  exsccutus  fucro  mandatum 
posse  mo  agere  raaudati  actiono : 
alioquin  justa  et  probabilis  ignoran- 
tia  damnum  mihi  acZferct.  Et  hwic 
simile  est  quod  plerisquo  placuit,  si 
debitor  mens  manumisso  dispensatori 
mco  per  ignorantiam  solvent,,  liber- 
aricum:  cum  alioquin  stricta  juris 
ratione  non  posset  liberari  eo  quod 


160.  Again  the  mandate  is  dis- 
solved, if  the  commission  being  still 
unexecuted,  in  the  mean  time  the 
death  happens  of  both,  or  one  of  the 
contracting  parties,  that  is  to  say 
either  of  the  nuindans  or  of  the  man- 
datarius. But  on  the  ground  of 
utility  it  has  been  held,  that  if  I 
have  executed  the  mandate,  after  the 
the  death  of  my  mayidans,  and, 
without  knowledge  of  his  decease 
I  may  still  employ  the  actio  mandati, 
otherwise  a  just  and  pardonable  ig- 
norance will  bring  damage  to  me. 
And  to  this  is  analogous,  what  most 
j  urists  have  admitted,  that  my  debtor, 
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alii  Bolvisset   quani  cui  solvere  de- 
boret. 


having  paid  his  debt  to  a  dispeneator 
inignorance  of  the  fact  that  he  has  been 
manumitted,  is  discharged  from  the 
debt ;  whilst  according  to  strict 
law,  he  would  not  be  released  from 
his  obligations,  since  he  had  given  in 
payment  to  one  person  what  he 
ought  to  have  paid  to  another. 


161.  Cum  autem  is  cui  recte  man- 
daverim  egressus  fuerit  mandatum, 
(/)  ego  quidem  eatenus  cum  eo  habeo 
mandati  actionem,  quatenus  mea 
interest  implesse  eum  mandatum,  si 
modo  implore  potuerit :  at  ille  mecum 
agere  non  potest.  Itaque  si  manda- 
verim  tibi,  ut  verbi  gratia  fundum 
mihi  sestertiis  c  emeres,  tu  sestertiis 
CL  emeris,  non  habebis  mecum  man- 
dati actionem,  etiamsi  tanti  velis 
mihi  dare  fundum  quanti  emendum 
tibi  mandassem.  Idque  maxime 
Sabino  et  Cassio  placuit,  Quodsi 
minoris  emeris,  habobis  mecum  scili- 
cet actionem,  quia  qui  mandat  ut  c 
milibus  emeretur,  is  utique  mandare 
intellegitur,  ut  minoris,  si  posset, 
emeretur. 


161.  But  I  have  an  actio  mandati 
against  him,  whom  I  have  properly 
commissioned,  if  he  has  overstepped 
my  instructions,  to  the  full  extent 
of  my  legal  interest  in  the  accom" 
plishment  of  the  mandate,  provided 
it  has  been  in  his  power  to  fuliil  it ; 
but  the  mandatarius  cannot  sue  me. 
Therefore  if,  for  instance,  I  have  em- 
powered you  to  purchase  an  estate 
for  me,  for  one  hundred  thousand 
sesterces,  and  you  have  bought  it  for 
one  hundred  and  fifty  thousand,  you 
vrill  not  be  entitled  to  the  actio  man- 
dati against  me,  even  if  you  were 
willing  to  let  me  have  the  land  for 
the  price  which  I  had  authorized 
you  to  give.  And  this  is  assuredly 
the  opinion  of  both  Sabinus  and 
Cassius.  But  if  you  have  bought  it 
for  a  less  sum,  you  will  certainly  be 
entitled  to  the  actio,  because  it  is 
understocd  that  he  who  is  commis- 
sioned to  purchase  for  one  hundred 
thousand,  is  assuredly  empowered  to 
purchase  for  a  less  amount  if  he  be 
able. 


Just.  iii.  26.  8. 


(i)  A  mandatum  is  that  consensual  contract,  in  which 
one  person,  called  the  mandatarius  or  })rocurator,  promises 
to  take  charo-e  of  the  lawful  business  of  another  without 
reward  for  his  trouble.  Domenget  defines  "  mandatum"  as 
follows  : — "  Le  mandat  est  un  contract  par  lequel  une  per- 
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Sonne  charge  una  autre  j)crsonnc  qui  accepte  tie  faire  gra- 
tuitement  quelque  chose  pour  elle."     In  modern  civil  law  it 
is  held  that  a  mandate  m.ay  be  undertaken   even  though  a 
certain  recompense  be  assured.  See  Gluck's  Com.  xv.  p.  260 
et  seq.     A  mandate  might  be  general  (omnium  bonorum) 
or  special  (unius  rei).     In  regard  to  the  person,  it  vras  said 
to  be  simplex  if  it  were  for  the  advantage  of  the  "  mandans," 
or  qualijicatum  if  it  were  for  the  benefit  of  a  third  party. 
The  mandatarius  was  bound  to   discharge  the  commission 
which  he  had  undertaken  rite,  and  in  his  own  person,  un- 
less it  were  understood  that  he  might  employ  another.     He 
was  also  liable  for  omnis  culpa ;    but  was  allowed  his  costs 
and  interests  on  the  outlay  he  had  incurred.     The  "man- 
dans"  had  the  "actio  mandati  directa,"  the  "mandatarius" 
the  ''actio  mandati  contraria."     The  contract  was  extin- 
guished by  death  or  revocation.     By  the  death  of  either  the 
"mandans"  or  the  "mandatarius,"  unless  it  was  understood 
to  extend  to  the  heir;  by  the  revocation  of  either  the  "man- 
dans," or  the  "mandatarius."  The  latter,  however,  could  not 
relinquish  his  commission  at  an  unseasonable  time  without 
rendering  himself  liable  for  the  damage,  and  he  continued 
as  "mandatarius"  until    the   moment   his   revocation  was 
known  to  the  mandans.     Moehler,  Pandect.,  pp.  127.  129. 


162.  In  BTimma  sciendum  est,  quo- 
Hens  faciend.wm  aliquid  gratis  dede- 
rim,  quo  nomine  si  mcrcedem  Btatu- 
issem,  locatio  et  conductio  contrahe- 
rctur,  mandati  esse  actionem,  veluti 
si  fulloni  polionda  curandavo  vesti- 
menta  aut  sarcinatori  saroionda 
dederim. 


Just.  iii. 

Per  quas  personas  nobis  obi-iga- 

tio  adquiritur. 

163.  Expositis  gcucribus  obligatio- 

num   qua5   ex  contractu   nascuntur, 

admonendi  sumus  adquiri  nobis  non 


162.  In  general  it  is  to  be  observed 
that  there  is  an  actio  mandati,  when 
I  have  given  to  anyone  something  to 
do,  without  recompense  {gratis) :  if 
for  such  service  a  price  had  been 
fixed,  a  letting  and  hiring  (locatio 
et  conductio)  would  be  contracted; 
for  example,  if  I  have  given  garments 
to  a  fuller  to  bo  calendered,  or  to  a 
tailor  to  bo  repaired. 

26.  13. 

By  what  PERSONS  AN  OBLIGATION 
IS   ACQDIRED  FOR  US. 

163.  After  having  spoken  of  the 
different  kinds  of  obligations  arising 
out  of  a  contract  {ex  contractu),  we 
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solum  por  uosmet  ipsos,  aed  etiam 
por  eas  personas  quso  in  nostra 
potestate  manu  mancipiovo  sunt. 


ought  to  mention  that  wo  acquire  not 
only  by  ourselves,  but  also  by  those 
who  are  under  our  potestas,  our 
manus,  or  mancipiwm. 


Just.  iii.  28.  pr. 


164.  Per  liberos  qnoqne  homines 
et  alienos  servos  quos  bona  fide  pos- 
sidomus  adquiritur  nobis  :  sed  tautum 
ex  duabus  causis,  id  est  si  quid  ex 
operis  suis  vel  ex  re  nostra  adqui- 
rant. 


164.  We  acquire  also  by  free  men, 
and  by  slaves  owned  by  others,  whom 
we  possess  in  good  faith  (bona  fide) : 
but  only  on  two  grounds,  namely,  if 
they  acquire  something  in  conse. 
quence  of  their  industry  (ex  o^peris), 
or  by  means  of  our  property  (ex  re 
nostra). 


Just.  iii.  28.  1. 


165.  Per  eum  quoque  servnm  in 
quo  usumfructum  habcmus  similiter 
ex  duabus  istis  causis  nobis  adquiri- 
tor. 


165.  Also  by  means  of  that  slave, 
of  whom  we  have  the  usufruct,  we 
acquire  in  like  manner  from  the  same 
two  causes. 


Just,  iii.  28.  2. 


166.  Sed  qui  nudum  jus  Quiritium 
( j)  in  servo  habet,  licet  dominns  sit, 
minus  tamen  juris  in  ea  re  habere 
intelligitur  qnam  usufructuarius  et 
bonga  fidei  possessor.  Nam  placet  ex 
nulla  causa  ei  adquiri  posse,  adeo 
ut  etsi  nominatim  ei  dan  stipulatus 
fuerit  servus,  mancipiove  nomine 
ejus  acccpcrit,  quidam  existiment 
nihil  ei  adquiri. 


166.  But  he  who  has  the  mere 
Quiritarian  right  in  a  slave  (nudwm 
jus  Quiritium),  although  he  may  be 
the  owner,  is  considered  as  having 
still  less  right  in  this  respect  than  the 
usufructuary  and  the  honajide  pos- 
sessor. For  it  has  been  held  that  he 
cannot  acquire  in  any  case  by  his 
slave;  so  that  even  if  the  slave  has 
stipulated  expressly  that  something 
shall  be  given  to  his  master,  or  if  he 
haa  received  anything  by  mancipation 
in  his  master's  name,somo  are  of  opin- 
ion that  the  master  will  take  nothing. 


(;■)  The  "jus  Quiritium"  was  a  more  limited  right  than 
the  "jus  naturale ;"  hence,  any  one  might  have  the  latter 
without  being  "  dorainus  ex  jure   Quiritium."     Again,  in 
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some  respects  the  "jus  naturale"  is  a  more  limited  right 
than  the  "jus  Quiritium,"  and  a  person  might  have  lost  the 
former  right,  and  yet  still  be  entitled  to  the  latter;  in  which 
case  he  was  said  to  have  a  "  nudum  jus  Quiritium."  The 
older  jus  was  without  doubt  the  "jus  Quiritium,"  the 
"jus  naturale"  arising  subsequently  coalesced  with  the 
"jus  Quiritium,"  thus  securing  as  it  were  its  correction 
and  its  completion.  Thus,  if  one  person  held  the  pro- 
perty in  bonis,  whilst  another  was  Quiritarian  owner,  the 
latter  was  said  to  have  the  "  nudum  jus  Quiritium."  Jus- 
tinian abolished  this  distinction.  Cod.  de  nudo  jure  Quiri- 
tium tollendo  (7.  25).  See  also  notes  to  i.  24.  ii.  40. 
and  Puchta's  Instit.  ii.  236.  b.  cc.  mm. 


167.  Co77imTmem  servnm  pro  do- 
minica  parte  dominis  adquirere  cer- 
turn  est,  excepto  eo,  quod  uni 
nominatim  Btipulando  aut  mancipio 
accipiendo  illi  soli  adquirit,  voluti 
cnm  ita  stipnletur:  titio  domino 
MEO  DAKi  BP0NDE8  ?  aut  cuTQ  ita  man- 
oipio  accipiat :    hanc    rem  ex  juee 

QUIRITIUM  LUCII  TITII  DOMINI  MEI 
ESSE  AIO,  HAQUB  EI  EMPTA  EBTO  HOO 
«RE  ANBAQUE  LIBRA.    (Ji) 


167.  It  is  certain  that  a  slave  owned 
by  several  masters  acquires  for  each, 
according  to  the  share  which  each 
one  has  in  him,  except  in  the  caso 
where  he  stipulates,  or  receives  in 
maneipium  expressly  for  one  owner 
only,  in  which  case  he  acquires  for 
this  one  alone,  for  example,  if  he 
thus  stipulates  :  "  Do  you  promise  to 
give  to  my  master  Titius  ?  "  or  if  ha 
thus  receives  in  maneipium:  "I  af- 
firm that  the  thing  belongs  to  my 
master  Lucius  Titius  by  Quiritarian 
ownership,  and  that  it  has  been  pur- 
chased for  him  by  means  of  this 
copper,  and  thiscopper-balanco." 


Just.  iii.  28.  8. 

(Ii)  For   further  explanations  on  ss.    163 — 167.   see  the 

remarks  made  on  ii.  QQ.  et  seq.,  and  on    i.  ss.   48,  52,  55, 
107—120. 


167a.  IllucZ  quaeritur  num  quod 
unius  domini  nomen  adjectura  c/ft- 
cit,  idem  faciat  unius  ex  dominis 
jussum  intercedens.     Nostri  praDCop- 


167a.  It  is  a  disputed  question 
whether  an  order  given  by  one  of 
two  masters,  has  the  same  eSect  as 
a  stipulation  made  in  the  name  of 
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tores  perindo  ci  qni  jusaerit  soli 
adquiri  existiraaiit,  afcjue  si  nomina- 
tim  ei  soli  stipulatua  esaet  servus, 
mancipiove  accepisset.  Diversa) 
scholaB  aactorea  proindo  utrisque  ad- 
quiri putant,  ac  si  nullius  jussum 
intervenisset. 


that  master.  The  doctors  of  our 
school  are  of  opinion  that  the  acqui- 
sition is  made  to  him  alone,  who  has 
given  the  order,  just  as  if  the  slave 
had  expressly  stipulated  for  him,  or 
bad  received  in  mancipium  for  him 
But  the  doctors  of  the  opposite  school 
hold  that  the  property  is  acquired  for 
both, just  as  if  no  order  had  inter- 
vened. 


168.  Tollitur  autem  obligatio  prse- 
cipue  solutione  ejus  quod  debeatur. 
Unde  qu^ritur,  si  qnis  consentiente 
creditore  aliud  pro  alio  solverit, 
utrum  ipso  jure  libcretur,  quod  nos- 
tris  praeceptoribus  placet :  an  ipgo 
jure  maneat  obligatua,  sei  adversus 
petentem  exceptione  doli  mali  defcn- 
di  debeat,  quod  diversa'  schola?  auc- 
toribua  visum  est.   (I) 


168.  An  obligation  is  extinguished 
in  the  first  place,  by  the  payment  of 
that  which  is  due.  Hence  it  is  asked, 
whethersupposing  one  person  has  paid 
a  debt  for  another,  with  the  consent 
of  his  creditor,  the  debtor  will  be  dis- 
charged by  the  mere  operation  of  law 
(ipso  jure)  ;  the  teachers  of  our  school 
affirm  that  he  is  freed :  or  again  sup- 
posing him  to  continue  bound  ipso  jure, 
ought  he  to  defend  himself  against 
any  one  claiming  by  means  of  the 
excepUo  doli  mali,  as  is  the  opinion  of 
the  opposite  school. 


Just.  iii.  29.  pr. 


(/)  There  are  several  modes  by  which  an  obligation  may 
be  exlingiiishecl  ex  professo. 

1.  By  solutio,  or  payment,  that  is,  by  the  fulfilment  of 
the  obligation  on  the  part  of  the  debtor,  by  giving  him  the 
promised  satisfaction.  Thus,  Ulpianus  says,  "Solvere 
dicimus  eum,  qui  fecit,  quod  facere  jaromisit."  1.  176.  de 
verb.  sig.  (50. 16.)  Payment  might  be  made  not  only  to  the 
creditor  himself,  but  to  his  "mandatarius,"  or  to  the  "solu- 
tionis causa  adjcctus,"  or  to  the  "creditor  creditoris;"  pro- 
vided however,  that  the  payment  was  made  with  the  intention 
of  discharging  the  obligation,  by  the  instructions  and  for  the 
benefit  of  the  creditor.  An  adjcctus  differed  from  a  manda- 
tarius. He  had  neither  rights  arising  out  of  the  obligation, 
nor  any  right  to  the  actio,  nor  had  he  power  to  dispense  with 
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the  obligation  :  but  the  debtor  was  justified  in  paying  liim, 
and  the  creditor  had  no  power  to  prevent  the  payment.    In 
this  last  respect  consisted  the  difference  between  the  adjectus 
and  the  mandatarius.     In  order  to  entitle  a  third  person 
to  demand  compensation,  the  cession  of  the  debt  by  the  cre- 
ditor before  the  commencement  of  the  action  was  necessary  ; 
or  there  must  be  the  requisites  for  the  "actio  mandati,"  or 
for  the  "  actio  negotiorumgestorum."   Legal  capacity  was  re- 
quired also,  both  on  the  part  of  the  creditor  and  of  the  debtor. 
Thus,  payment  could  only  be  made  to  a  pupil  with  the  con- 
sent of  his  tutor.     In  like  manner,  the  consent  of  the  tutor 
was  necessary,  in  order  to  the  pupil's  making  payment.     If, 
however,  the  latter  had  made  payment  in  the  same  manner 
as  that  required  from  the  tutor,  it  was  held  to  be  a  legal  solu- 
tion.    A  debtor  who  affirmed  that  he  had  made  payment, 
must  prove  it  by  adequate  proof,  as  by  witnesses,  by  oath, 
and  especially   by  a  receipt,  or  as  it  was  termed  apocha. 
"Apocha  non  alias  quam  si  pecunia  soluta  sit."     1.  19.  s.  1. 
Dig.  de  acceptil.  (46. 4.)     The  receipt  of  a  private  person 
did  not  mature  so  as  to  be  evidence  until  after  thirty  days. 
Till  that  period,  it  might  be  rebutted  by  a  plea,  the  "ex- 
ceptio  non  numeratae  pecunias." 

2.  By  deposition  and  dereliction.  If  a  debtor  were  pre- 
vented from  making  payment  to  his  creditor,  because  the  latter 
would  not  or  could  not  receive  it,  through  mora  accipienda  or 
absence  ;  the  debtor  might  deposit  his  debt  at  the  tribunal, 
or  even  abandon  it  altogether,  if  deposition  were  impossible. 
Thus,  if  wine  were  sold  without  the  cask,  it  might  actually 
be  poured  out  on  the  ground.  Ulpianus  says,  "Licet 
autem  venditor!  vel  effundere  vino,  si  diem  ad  metiendum 
prsestituit,  nee  intra  diem  admensum  est ;  effundere  autem 
non  statim  poterit,  priusquam  testando  deniincietemptori 
ut  aut  tollat  vinum  aut  sciat  futurum,  ut  vinum  effunderetur; 
si  tamen  quum  posset  effundere,  non  effudit,  laudaudus  est 
potius;  etc."     1.  1.  s.  3.  de  per.  et  comm.  rei  vend.  (18.6.) 

3.  Novatio,  which  is  the  solution  of  an  obligation,  by  the 
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creation  of  another,  in  its  place.  Novation  is  said  to  be 
voluntaria,  when  it  proceeds  from  an  act  of  the  will,  and 
necessaria,  when  it  results  immediately  from  some  act  or 
process  not  in  the  immediate  will  of  the  parties,  as,  for 
example,  the  litis  contestatio,  or  th.e  judgment  in  an  action. 
A  novation  may  also  be  either  a  "novatio  simplex,"  or 
"qualificata,"  according  as  the  object  or  the  subject  is  chan- 
ged. When  the  subject  is  changed,  there  is  either  a  promis- 
sio  if  the  debtor  is  changed,  or  delegatio,  if  the  creditor  is 
changed.  The  requisites  for  a  novation  are,  1.  Two  legally 
existing  obligations  ;  2.  A  legal  subject — cui  recte  solvitur ; 
3.  The  animus  novandi,  for,  in  the  absence  of  this,  the  pos- 
terior obligation  is  either  a  mere  supplementary  agreement 
or  an  independent  obligation. 

4.  By  confusion.  This  arose  whenever  the  claim  and  the 
liability  united  in  one  and  the  same  individual.  When  this 
took  place  so  that  the  creditor  and  the  principal  debtor  be- 
came one  and  the  same  person,  the  entire  obligation  was  ex- 
tinguished. Again,  if  the  principal  debtor,  and  the  acces- 
sory one  happened  to  coalesce  in  the  same  person,  or  if  the 
latter  became  identical  with  the  creditor,  then  the  accessory 
obligations  were  extinguished.  11.  93,  95,  s.  3.  38.  s.  5.  de 
solut.  (46.  3.) 

5.  Re^nission.  A  creditor  might  either  remit  his  claim  in 
part,  or  in  whole.  Acceptilatio  was  a  solenm  form  of  re- 
mission. "Item  per  acceptilationem  tollitur  obligatio. 
Est  autem  acceptilatio  imaginaria  solutio.  Quod  enim  ex  ver- 
borum  obligatione  Titio  debetur,  id  si  velit  Titius  remittere, 
poterit  sic  fieri,  ut  patiatur  haac  verba  debitorum  dicere  : 
'Quod  ego  tibi  promisi  habesne  acceptum  V  et  Titius  respon- 
deat ;  'Habeo.'"  lustit.  s.  1.  quib.  mod.  oblig.  toll.  (3.29.)  An 
informal  mode  of  remission  was  the  "pactum  de  non  peten- 
do."  The  difference  between  the  two  modes  of  remission 
was  as  follows  :  Acceptilatio  operated  ipso  jure  and  actually 
destroyed  the  obligation.  The  "pactum  de  non  petendo" 
wrought  "ope  exceptionis,"  and  freed    the  debtor.     If  the 
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pactum  were  concluded  in  rem,  it  released  both  the  heir 
and  his  securities ;  if  in  personam^  it  only  operated  as  a  per- 
sonal release. 

6.  By  contrarius  consensus  or  mriluus  dissensus.  This 
mode  of  dissolving  an  obligation  can  only  take  place  when 
the  obligation  has  arisen  by  consent,  and  so  long  as  it  con- 
tinues dependent  on  the  consent  of  the  parties.  Such  an 
agreement  between  the  parties  operates  "ipso  jure,"  and 
dissolves  the  obligation. 

7.  By  the  destruction  of  the  thing  due  ;  or  the  impossi- 
bility of  fulfilling  the  obligation. 

8.  By  res  judicata.  An  absolute  judicial  sentence  destroys 
the  oblio'ation. 

9.  By  compensation.  "Corapensatio  est  debiti  et  crediti 
inter  se  contributio."  1.  1.  Dig.  de  compens.  (16.  2.)  This 
was  a  fictitious  mutual  payment.  Compensation  did  not 
arise  "ipso  juro,"  but  required  a  distinct  act,  as  well  as  the 
accord  of  the  will  of  the  parties.  There  must  be  two  valid 
claims,  and  the  objects  must  be  of  such  a  nature  as  to  ren- 
der liquidation  possible.  Hence  the  maxim  :  "Liquid!  cum 
illiquido  nulla  compensatio." 

10.  By  prcescriptio.  An  obligation  might  be  terminated 
by  prescription  for  two  reasons  ;  that  thei*e  might  be  legal 
security,  and  as  a  punishment  for  M^ant  of  vigilance.     "  Ut 

.  sit  aliqua  inter  desides  et  vigilantes  difierentia  . 
quum  contra  desides  homines  et  sui  juris  contemptoris  odi- 
osa2  exceptiones  oppositae  sunt."  11.  2.  3.  Cod.  de  annali 
exc.  (7.  40).  The  time  for  prescri[)tio  was  reckoned  civiliter, 
so  that  the  very  last  moment  of  time  permitted  by  law  must 
have  expired.  Whether  a  natural  obligation  remained  has 
been  a  matter  of  much  dispute.  Till  the  time  of  Theodo- 
sius  II,  the  rule  was  that  all  civil  actions  were  perpetual. 
This  emperor  limited  them  to  thirty  years.  See  Boecking's 
Instit.  pp.  63,  64,     Arndt's  Pand.  417. 

11.  By  oath.  The  parties  might  agree  that  an  obligation 
which  was  in  dispute,  should  be  decided  by  the  solemn  oath 
of  one  of  the  litigants. 
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12.  By  transactio.      Ulpianus  says,   "Qui  transigit,  quasi 
de  re  dubia  et  lite  incerta  neque  finita  transigit,  qui  vero 
paciscitur,  donationis  causa  rem   eertam   et  indubitatera  li- 
beralitate  remittit."    1.  1.  de  trans.  (2.  15.)    The  transaction 
was  the  settlement  of  a  legal  dispute  between  parties  by 
mutual  remission  of  claims.     "Transactio  in  via"  was  the 
settlement  of  the  dispute  on   the  way  to  the  court.     This 
mode  of  settlement  of  rival  claims,  may  serve  to  explain  the 
passage  in  Matt.  5.  25.  Gai.  iv.  25.  46.  Cic.  2.     The  Tran- 
sactio, the  Oath,  Prescriptio,  Compensalio,  Pactum  de  non 
petendo,  and  the    Remission   of  an  obligation  by  a  creditor, 
were  modes  of  dissolving  an  obligation,  recognised   only  by 
the  praetorian  law ;  the  other  modes  had  the  sanction  of  the 
''jus  civile."    Moehler  Pandect,    pp.   116 — 123.  Domenget 
in  loco.     Hermann's  Handlex.  sub.  vocib.    Scheurl's  Instit. 
ss.  127 — 130.   and  especially  Von    Vangerow,    Pandecten, 
Drittes  Capitel.  vol.  iii.  pp.  370—397.    Alford's  Greek  Test. 
on  Matt.  5.  25. 


169.  Item  per  acceptilationem 
tollitur  [obligatio.  Acceptilatio  au- 
tem  est  veluti  imaginaria  solutio. 
Quod  enim  ex  verborum  obligatioue 
tibi  debeam,  id  si  velis  mihi  remit- 
tcre,  poterit  sic  fieii,  ut  patiaris  hsec 
verba   we  dicere:    quod    ego    tibi 

PKOMISI,    HABESNE     ACCEPTUM  ?    et    tu 

respondeas :  habeo. 


169.  Again,  an  obligation  is  dis- 
solved by  acceptilatio.  Now  an 
acceptilatio  is  a  kind  of  fictitious 
solution,  for  if  you  are  willing  to  dis- 
charge me  from  that  which  I  am  in- 
debted to  you  on  the  gi-ouna  of  a 
verbal  obligation,  it  may  be  accom- 
plished by  your  permitting  me  to 
speak  the  following  words;  "Have 
you  received  that  which  I  have  pro- 
mised to  you  ?  "  and  you  respond,  "  I 
have." 


Jlst.  iii.  29.  1. 


170.  Quo  genere,  ut  diximus,  tan- 
tmn  hce  ohligationes  solvuvtur  qxica 
ex  verbis  consistunt,  non  etiam  cete- 
ra3 :  consentancum  enim  visum  est 
verbis  factam  obligationera  posse 
aliis  verbis  dissolvi.  Scd  et  id  quod 
ex  alia  causa  debeatur  potest  in   sti- 


170.  In  which  manner,  as  we  have 
already  said,  only  verbal  obliga- 
tions, and  none  others,  can  be  dis- 
solved :  for  it  appeared  agi'eeablc  to 
reason,  that  an  obligation  entered 
into  verbally,  should  again  bo  dis- 
solved by  means  of  other  words.    But 
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pulationom  doduci  ct  per  accoptila-  also  that  which  may  bo  done  on  other 
tionom  imagiuaria  solutiono  dissolvi.  grounds,  may  be  brought  into  the 
fm)  form   of  a  stipulation,  and  then  be 

extinguished  by  acceptilatio,   which 
iB  a  fictitious  payment. 

Jdst.  iii.  29.  1. 

(m)  In  the  acceptilatio,  as  we  see  from  the  previous  sec- 
tion, the  reply  must  be  conformable  to  the  question  asked. 
The  acceptilatio  was  only  applicable  to  verbal  obligations, 
and  as  a  mode  for  the  extinguishing  of  an  obligation  it  was 
retained  in  the  later  law.  An  obligation,  however  of  a  dif- 
ferent kind  might  be  changed  into  a  Derborum  obligatio,  in 
order  to  render  acceptilatio  as  a  mode  of  extinction  applic- 
able, and  might  then  be  dissolved.  Whether  an  acceptilatio 
for  a  part  of  the  debt  were  possible,  was  a  matter  of  much 
doubt.  Justinian  decided  that  it  was  allowable ;  and  Juli- 
anus  says  "  Qui  homiuem  aut  decem  stipulatus  est,  si  quin- 
que  accepto  fecerit,  partem  stipulationis  peremit,  et  petere 
quinque,  aut  partem  hominis  potest."  1.  17.  Dig.  de  accep. 
(46.4).  The  device  for  extinguishing  any  kind  of  obligation 
by  means  of  a  stipulatio  followed  by  an  acceptilatio  was 
invented  by  Aquilius  Gallus,  hence  it  was  called  the  Aqui- 
lian  stipulation.  1.  18,  s.  1.  Dig.  tit.  cit.  (47.4).  s.  3.  Instit 
quib.  mod.  toll.  (3.29).     Puchta's  Instit.  vol.  iii.  p.  155. 


171.   Tamen    mulier    sine   tutoris  171.  Still  a   woman   without    the 

auctoro  aoccptum  facoro  non  potest  authority  {auctoritas)  of  her  tutor, 
cum  alioquin  solvi  oi  sine  tutoris  canaot  release  her  debtor  by  aecapti- 
auctoritatc  possit.  latio    (accept  um    facer e) :    although 

payment  may  be  mado  to  her  with- 
out the  authority  of  her  tutor. 


172.  Item  quod  dcbetwr  pro  parte  172.  Again  the  part  payment  of  a 

recto  solvi  tutellegitwr  :  au  autom  in  debt  may  be  legally  made,  but 
partem  aoooptum  fieri  possit  qucBsi-  whether  there  can  bo  tho  accepti- 
turn  est.  latio  of  a  part,  is  a   point  that  is 

questioned. 
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173.  Est  etiam  alia  specioa  iraagi- 
nariao  solutionis  per  ees  et  libram. 
Quod  et  ipsum  genus  certia  in  causis 
receptum  est,  veluti  si  quid  eo  no- 
mine debcatui'  quod  per  aos  et  libram 
gestum  est,  sive  quicZ  ex  judicati 
causa  debebitiir. 


173.  There  is  still  another  kind  of 
fictitious  payment,  that  by  the 
copper  and  the  balance  (per  ces  et 
lihram)  :  which  mode  of  solution 
has  come  into  use  in  certain  cases  ; 
for  instance,  when  anything  is  due  by 
virtue  of  a  mancipation,  or  if  some- 
thing can  be  claimed  ou  the  ground 
of  a  judgment  (ex  judicati  causa). 


174.  Adhihentv/f  autem  non  minus 
quam  quinque  testes  et  libripens. 
Deinde  is  qui  liberatwr  ita  oportet 
loquatur :  QuoD  ego  tibi  tot  milieus 

EO  NOMINE  (n)  .  .  .  SOLVO  tIBEEO 
QUE  HOC  J2BE  ^NEAQUE  LIBR^\.  HANG 
TIBI  LIBRAM  PEIMAM  POSTKEMAM  .  . 
DE    LEGE    JURE    OBLIGATUR.        Delude 

asse  percutit  libram,  eum^we  dat  ei 
a  quo  liberatur,  veluti  solvendi 
causa. 


174.  But  there  must  be  present  no 
less  than  five  witnesses,  and  the 
balance-holder.  Thereupon  he  who 
is  freed  must  thus  speak  :  "  Because 
I  am  indebted  to  you  in  so  many 
thousand  ....  I  pay  and  I 
free  myself  by  means  of  the  copper 
and  copper-balance.  This  balance 
I  present  to  thee  for  the  last  time 
which  I  presented  at  first  .  .  . 
is  bound  in  accordance 
with  a  public  lex."  Then  he  strikes 
the  balance  with  an  As,  which  he 
gives  to  the  person  by  whom  he  is 
freed,  as  if  in  payment  of  his  debt. 


{n)  After  "  eo  nomine"  Huschke  formerly  proposed  to 
read  "jure  nexi  sum  damuas,"  and  Laclimann  gave  tlie  con- 
jectural reading,  "  vel  eo  judicio  damnatus  sum,  eos  num- 
mos."  Huschke  now  reads  "  velut  secundum  mancipium 
sum  damnas."  And  after  the  words  "primam  postre- 
mam,"  he  reads,  "  que  secundum  legem  publicam,"  which 
conjecture  has  been  received  by  Boecking. 


175.  Similiter  legatarius  heredem 
eodem  modo  liberat  de  legato  quod 
per  damnationem  relictum  est,  ut 
tamen  scilicet,  sicut  judicatus  senten- 
tia  se  damnatum  esse  siguificat,  ita 
lieres  defuncti  judicio  se  damnatum 
esse  dicat.  De  eo  tamen  tantum  po- 
test hoc  modo  liberari  quod  pondere 
numero  constet;  et  ita,  si  ccrtum 
sit  quidam  ct  de  eo   quod  mensura 


175,  Likewise  the  legatee  dis- 
charges the  heir  in  the  same  man- 
ner from  a  legacy,  which  has  been 
left  him  per  damnationem ;  so  that 
just  as  he  who  is  brought  before  the 
judges  ascertains  that  he  is  con- 
demned by  their  sentence,  the 
heii  declares  that  he  is  as  one  con- 
demned (damnatus)  by  the  Jiuli- 
cium   of   the    defunctus.      Still  the 
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constat  intelleg&yidnm  oxistimant. 


heir  can  only  be  absolved  in  (liia 
manner,  when  the  legacy  consists  of 
something  which  may  be  weighed  or 
counted,  (quod  pondere,  numero  con- 
stet),  and  also  when  the  thing  con- 
sists of  a  definite  quantity  (si  eertum 
sit),  but  some,  indeed,  arc  of  opinion 
that  we  are  also  to  understand  it  as 
being  applicable  to  those  things 
which  may  be  measured  {quod  men- 
sura  constat). 


(o)  The  lacuna  in  the  text  has  been  supplied  from 
RudorfF  and  Lachmann.  Huschke,  in  his  Gaius,  reads: 
"  Scilicet,  ubi  qua  de  causa  alteri  damnatuui  se  esse  signi- 
ficantur,  heres  ei  se  testamento  dare  damnatum  esse  dicat ;" 
a  reading  which  varies  somewhat  from  that  which  he  gives 
in  his  work  on  Nexum,  236. 


176.  Prseterea  novatione  (p)  toUitar 
obligatio,  veluti  si  quod  tu  mihi  de- 
beas  a  Titio  dari  stipulatus  sim. 
Nam  eti  interventu  novse  personae 
nova  nascitur  obligatio,  et  prima 
toUitur  translata  in  posteriorcm, 
adeo  ut  inferdum,  licet  posterior 
stipulatio  inutilis  sit,  tamen  prima 
novationis  jure  tollatur.  Veluti  si 
quod  mihi  debes  a  Titio  post  mortem 
ejus  vel  a  muliere  pupillove  sine  tu- 
toris  auctoritate  stipulatus  fuero. 
Quo  casu  rem  amitto :  nam  et  prior 
debitor  liberatur  ct  posterior  obliga- 
tio nulla  est.  Non  idem  juris  est,  si 
a  servo  stipulatus  fuero :  nam  tunc 
proinde  adhuc  obligatus  tenetur,  ac 
si  postea  a  nullo  stipulatus  fuissem. 


176.  Moreover,  an  obligation  is 
extinguished  by  a  novatio ;  for  ex- 
ample, if  I  have  stipulated,  that 
what  you  are  indebted  to  me  shall 
be  paid  by  Titius.  For  by  the  inter- 
vention of  a  new  person  there  arises 
a  new  obligation  ;  and  the  first  is 
extinguished  as  being  transferred  to  a 
more  recent  obligation;  so  that  even 
sometimes,  when  the  subsequent  sti- 
pulation is  invalid  the  first  is  never- 
theless  extinguished  by  the  eficct 
of  the  novatio  {jure  novationis).  For 
example,  if  I  have  stipulated  to  re- 
ceive what  you  are  indebted  to  mc, 
from  Titius  after  his  death,  or  from  a 
woman  or  pupil  without  the  author- 
ity (auctoritas)  of  the  tutor.  In  theso 
casc6  I  lose  the  thing  owing  to  me, 
for  the  first  debtor  is  freed  from  his 
liabilities,  and  the  subsequent  obli- 
gation is  void  {nulla  est).  The 
same  rule  of  law  docs  not  apply  if 
I  have  stipulated  from  a  slave ;  for  in 
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this  case  the  original  debtor  t-emains 
bound  just  as  if  a  second  stipulation 
had  not  been  made. 

Just.  iii.  29.  3. 

(p)  Novation  -was  the  translation  of  an  existing  obligation 
into  a  new  one,  which  took  its  place.  There  could  be  no 
novatio  unless  there  were  an  existing  obligation,  which 
might  be  either  a  natural  or  a  civil  one.  Uipianus  defines 
novatio  as  follows :  "  Novatio  est  prions  debiti  in  aliam 
obligationem,  vel  civilem  vel  naturalem,  transfusio  atque 
translatio,  hoc  est,  quum  est  prsecedenti  causa  ita  nova  con- 
stituatur,  ut  prior  perimatur ;  novatio  enim  a  novo  nomen 
accepit,  et  a  nova  obligatione.  lllud  non  interest,  qualis 
processit  obligatio,  utrum  naturalis,  an  civilis,  an  honoraria, 
et  utrum  verbis,  an  re,  an  consensu  ;  qualiscunque  igitur 
obligatio  sit,  qu?o  prsecessit  novari  verbis  potest,  duramodo 
sequens  obligatio  aut  civiliter  teneat,  aut  naturaliter,  utputa 
si  pupillus  sine  tutoris  auctoritse  promiserit.  1.  1.  Dig.  de 
novat.  et  aleo.  (46.2). 

The  novatio  was  said  to  be  necessaria  when  it  resulted 
from  the  litis-contestatio  or  in  consequence  of  the  judgment 
given  by  a  judex.  It  was  called  voluntaria  when  it  re- 
sulted from  intentional  legal  transactions  between  the  par- 
ties.    Puchta  Instit.  voh  3.  pp.  139, 140. 


177.  Sed  si  eadem  persona  sit  a  177.  But  if  the  person  from  whom 
qua  postea  stipuler,  ita  demum  nova-  I  make  the  more  recent  stipulation 
tio  fit,  si  quid  in  posterioro  stipula-  is  the  same,  then  only  a  novatio 
tiono  novi  sit,  iorte  si  conditio  vel  arises  when  something  new  is  con- 
sponsor  aut  dies  adiciatur  aut  f^etra-  taincd  in  the  more  recent  stipulation, 
hatur.  if,  perchance,  a  condition,  or  a  spon- 
sor, or  a  term  {dies)  is  added  or  taken 
away. 

178.  Sed  quod  de  sponsoro  dixi,  178.  But  what  I  have  said  regarding 
non  constat.  Nam  diversse  scTiolso  the  sponsor  is  not  well  established, 
auctoribus  plaouit  nihil  ad  novatio-       For  the   founders    of    the    opposite 
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nem  proficcro  sponsoris  adjectioncm 
aut  detractionem. 


school  have  received  that  the  adding 
or  withdrawing  of  a  sponsor  accom- 
plisLed   nothing   in    regard    to    the 

novatio. 


179.  Quod  autom  diximus,  si  condicio 
adiciatur,novationcm  fieri  sic  intellegi 
oportet,  ut  ita  dicamus  factara  novatio- 
nem,  si  conditio  oxtiterit :  alioquin,  si 
defeccrit,  dui-at  prior  obligatio.  Sod 
vidoamus,  num  is  qui  eo  nomine  agat 
doli  mali  aut  pacti  conventi  excep- 
tione  possit  sunamoveri,  et  videatur 
inter  eos  id  actum,  ut  ita  ea  res  pe- 
teretur,  si  posterioris  stipulationis 
extiterit  condicio.  Servius  tamen  Sul- 
picius  (g)  existimavit  statim  et  pen- 
dente condicione  novationem  fieri,  et 
si  defecerit  condicio,  ex  neutra  causa 
agi  posse,  et  eo  modo  rem  perire. 
Qui  consequentur  et  illud  respondit, 
si  quis  id  quod  sibi  Lucius  Titius 
deberet,  a  servo  fuerit  stipulatus, 
novationem  fieri  et  rem  perire ;  quia 
cum  servo  agi  non  poterit.  Sed  in 
utroque  casu  alio  jure  utimur :  non 
magis  his  casibus  novatio  fit,  quam 
si  id  quod  tu  mihi  dobeas  a  peregrine, 
cum  quo  sponsi  communio  non  est, 
spoNDES  verbo  stipulatus  sim. 


179.  But  when  we  have  said  that 
a  novation  arises  if  a  condition  is 
added,  it  must  be  understood 
that  we  affirm  the  novatio  will  only 
take  place  if  the  condition  is  accom- 
plished; otherwise,  if  it  shall  have 
failed,  the  former  obligation  remains. 
But  let  us  see  whether  he  who 
Bues  in  that  case  can  be  repelled  by 
means  of  the  exceptio  doli  mali,  or 
pacti  conventi,  when  it  appears  the 
parties  have  agreed  among  them- 
selves that  the  thing  shall  be  de- 
manded if  the  condition  of  the 
subsequent  stipulation  is  accom- 
plislied.  According  to  the  opinion 
of  Servius  Sulpicius,  a  novatio  im- 
mediately arises  even  whilst  the 
condition  is  pending  j  and  if  tho 
condition  shall  have  failed,  no  action 
could  be  maintained  either  upon  the 
one  ground  or  the  other  {ex  neutra 
causa),  and  in  that  manner  the 
thing  is  lost.  From  which  it  fol- 
lows, as  he  Gays,  that  if  anyone  has 
stipulated  from  a  slave  for  that 
which  Lucius  Titius  was  indebted 
to  him,  a  novatio  takes  place  and 
the  thing  perishes  ;  because  there 
can  be  no  action  against  tho  slave. 
But  in  both  cases  we  employ  a 
different  rule,  saying  that  in  such 
cases  a  novatio  no  more  arises  than 
if  by  means  of  the  formula  "Do 
you  promise  ?"  (spondes),  I  had 
stipulated  with  a  foreigner  {pere- 
grinus),  incapable  of  stipulating 
by  the  sponsio  for  what  you  are 
indebted  to  me. 


ig)  Servius  Suljucius,  the  lawyer,  was  born  B.C.  106,  and 
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was  induced  to  study  jurisprudence  in  consequence  of  Scae- 
vola,  the  pontifex,  saying,  "  That  it  was  disgraceful  for  a 
patrician,  and  a  noble,  and  one  who  pleaded  causes,  to  be 
ignorant  of  the  law."  He  is  referred  to  by  Pomponius  in 
his  Epitome  of  legal  history  given  in  the  Digest,  sec.  1.  2. 
ss.  42,  43.  Dig.  de  orig.  jur.  (1.2).  We  have  no  quotation 
from  the  writings  of  Servius  Sulpicius  himself  in  the  Digest, 
but  his  opinions  are  often  referred  to  by  the  jurists  whose 
works  are  extracted  in  the  Pandects.  Servius  Sulj^icius 
was  a  scholar  of  Aquilius  Gallus,  whose  formulse  are  named 
after  him,  and  are  now  known  by  jurists  as  the  "stipulatio 
Aquiliana,"  and  "  postuma  Aquiliana."  See  Instit.  Rom. 
Law,  part  i.  p.  97.  For  limitation  of  the  "sponsio,"  see 
Gai.  iii.  sees.  93.  94. 

180.  Tollitur  adhuc  obligatio  litis  180.  Further,  an  obligation  is  ex- 

contestatione  (r),  si  modo  legitime  tinguished  by  the  "  litis  contestatio," 
judicio  fuerit  actnm.  Nam  tunc  provided  that  the  suit  had  been  car- 
obligatio  quidem  principalis  dis-  ried  on  before  a  "  legitimum  judi- 
Bolvitur,  incipit  autem  teneri  reus  cium.  "  For  then  indeed  the  oiiginal 
litis  contestatione ;  Bed  si  condem-  obligation  is  dissolved  ;  the  debtor 
natns  sit,  sublata  litis  contestatione  however  commences  to  be  bound  by 
incipit  ex  causa  judicati  teneri.  Et  virtue  of  the  "litis  contestatio:"  but 
hoc  est  quod  aput  veteres  scriptaxa  if  he  is  condemned,  the  "  litis  contes- 
est,  ante  litem  contestatam  dare  debi-  tatio"  being  thus  annulled,  he  is  held 
torem  oportere,  post  litem  contesta-  bound  from  that  moment  upon  the 
tam  condemnari  oportere,  post  con-  ground  of  the  judgment  given  (ex 
demnationem  judicatum  facero  opor-  causa  judicati).  And  this  is  in  accord- 
fcere.  ance  with  what  the  ancient  jurists 

have  written ;  before  the  "  litis  con- 
testatio"  the  debtor  ought  to  pay; 
after  the  "litis  contestatio,"  he  ought 
to  be  condemned  ;  after  the  condem- 
nation he  ought  to  do  that  which  the 
judex  has  decreed. 

(r)  In  ancient  Rome,  at  the  time  when  the  mode  of  pro- 
cess known  as  the  "leges  actiones"  prevailed,  there  was  an 
important  division  of  the  process  into  those  proceedings 
conducted  in  jure  and  those  in  judicio.  These  proceedings 
were  strictly  technical  and   verbal,  and  the  solemn  deter- 
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minalion  of  the  "  id  de  quo  agitur  inter  partes,"   or  as  we 
should  terra  it  in  modern  phrase  "  the  issue  "  was  denomina- 
ted the  "  litis  contestatio."     "  Contestari  est,"  says  Festus, 
"  cum  uterque  reus  dieit :  testes  estote."      De  verb.  sig.  sub 
voce.     The  proceedings  in  jure  were  intended  for  the  deter- 
mination of  the  real  point  in   dispute  between   the  litigant 
parties.     When  these  proceedings  ended  there  was  a  solemn 
"litis  contestatio"  or  resume  of  the  results  of  the  proceedings 
in  the  presence  of  witnesses.     It  is  highly  probable,  though 
the  point  cannot  be  certainly  determined,  that  at  this  instant 
there  arose  a  contract  between  the  parties  as  the  result  of 
the  previous  litigant  jDroceedings.      When  the   process  by 
formula  arose,  the  term  "litis  contestatio"  was  still  retained, 
but  it  dated,  so  to  speak,   from  an   ideal  moment,  namely, 
from  the  moment  when  the  process  ended  injure,  and  com- 
menced in  judicium.     From  this  point   of  time,  the  same 
legal  and  material  consequences  followed  under  the  process 
hy  formula  as  under  the  older  form  of  proceedings  known 
as  the  legis  actio.     In  the  time  of  Diocletian  a  fundamental 
change  took  place  in  Roman  Civil  process.     The  distinction 
as  to  proceedings  injure  and  in  judicium  was  entirely  abol- 
ished and  in  civil  cases  the  entire  process  was  conducted  in 
the  presence  of  official  magistrates  appointed  by  the  State, 
In  consequence  of  this  fundamental  change,  the  "  litis  con- 
testatio," as  it  had  existed  under  the  legis  actio  and  by  the 
formula  could  no  longer  exist.     The  term  was  however  still 
retained,  and  was  applied  to  that  period  in  the  process,  when 
under  the  previous  modes  of  i)roced\ire,  it  would  h&ve  passed 
from  the  proceedings  in  jure  to  those  in  judicium:  in  other 
words  to  that  instant  of  time  when  the  introductory  part  of 
the  proceedings  came  to  a  close.     In  the  time   of  Justinian 
this  took  place,  when  the  actor,  or  plaintiff,  having    handed 
the  lihellus  to  the  magistrate,  a  s])eecli  was  made  either  by 
the  actor  or  by  some  orator  on  his  behalf  in  support  of  the 
lihellus,  after  which  a  response  was  made  by  or  in  behalf  of 
the  reus,  or  the  defendant,  to  the  peroration,  as  the  speech  of 
the  plaintiff  was  denominated.     It  was  at  the  close  of  this 
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last  address  that  theZ/s  contestata  dated,  and  it  was  from  this 
moment  that  the  same  important  results  followed,  as  those 
to  which  we  have  already  adverted,  in  the  earlier  modes  of 
Roman  civil  procedure.     Instit.  Rom.  Law,  part  ii.  sec.  27. 


181.  Unde  fit,  utsilegitimojudicio 
debitum  petiero,  postea  de  eo  ipso 
jure  agere  non  possim,  quia  inutiliter 
intendo  daki  mihi  opoetere  ;  quia 
litis  contestatione  dari  oportere  desiit. 
Aliter  atque  si  imperio  continenti 
judicio  egerim :  tunc  enim  nihilomi- 
nus  obligatio  durat,  et  ideo  ipso  juro 
postea  agere  possum ;  sed  debeo  per 
exceptionem  rei  judicatae  vel  in  judi- 
cium deductse  summoveri.  Qusa 
autem  legitima  sint  judicia,  et  quaa 
imperio  contineantur,  seqaenti  com- 
mentario  referemus.  (s) 


181.  Hence  it  comes  to  pass,  that 
if  I  have  claimed  a  debt  before  a 
legitimum  judicium,  I  cannot  after- 
wards sue  on  account  of  the  same 
thing  ipso  jure,  because  I  employed 
the  formula  "this  thing  ought  to  be 
given  to  me  "  (dari  mihi  oportere) 
improperly,  since  by  means  of  the 
"  litis  contestatio  "  the  duty  to  give 
(dari  oportare)  has  ceased:  it  is 
otherwise  if  I  have  sued  before  a 
"judicium  imperio  continens,"  for 
then  the  obligation  nevertheless  con- 
tinues,  and  therefore  I  am  able  sub- 
sequently to  sue  ipso  jure :  but  I 
shall  be  rebutted  by  the  plea  "rei 
judicatas,"  or  "  in  judicium  deduc- 
tse."  We  shall  explain  in  the  follow- 
ing commentary  what  is  to  be  under- 
stood  by  a  "judicium  legitimum," 
and  by  a  "judicium  imperio  conti- 
nens." 


(s)  The  "litis  contestatio"  transformed  the  original  right 
of  the  creditor  into  a  new  one.  As  soon  as  the  suit  passed 
to  the  "judicium  legitimum,"  the  novation  of  the  obligation 
extinguished  ipso  jure  the  former  right.  If  the  suit  were 
"  in  judicium  imperio  continens,"  that  is,  under  a  special 
judicium  as  distinguished  from  the  "  judicium  legitimum," 
the  "  litis  contestatio "  did  not  have  the  effect  of  extin- 
guishing the  previous  right  ipso  facto ;  but  it  empowered 
the  defendant  to  repel  the  plaintiff  who  attempted  to  re- 
commence his  action  by  the  plea  (exceptio)  "  rei  in  judicium 
deductse."  In  the  time  of  Justinian,  the  "  litis  contestatio" 
no  longer  operated  ipso  facto  to  annul  the  original  obli- 
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gation,  but  only  "  exceptionis  ope."  See  Doraenget  in  loco, 
Diet.  Gr.  and  Rom.  Antiq.  sub  "Imperium."  and  bk.  iv.  ss. 
103—109. 


De  Obligationibus  qvM  ex  Delicto 

NASCUNTUR. 

182.  Traaseamus  nunc  ad  obliga- 
tiones  quae  ex  delicto  oriuntur,  veluti 
si  quis  furtum  fecerit,  bona  rapuerit, 
damnum  dederit,  injuriam  commia- 
erit :  quarum  omnium  rerum  uno 
genere  consisfii  obligatio,  cum  ex 
contracta  obligationes  in  iiii  genera 
dedacantur,Bicnt  supra  exposuimus.  (i) 


Just.  iv.  1.  pr. 


Of  Obligations  which  arise  from 

TORT. 

182.  We  will  now  pass  to  those 
obligations  which  have  their  origin 
in  tort  (delictum),  as  for  example,  if 
anyone  has  committed  a  theft  (fur- 
tum), has  taken  property  with  vio- 
lence, has  inflicted  damage,  has  done 
an  injury ;  all  which  acts  give  rise  to 
one  kind  of  obligation  only,  whilst 
obligations  arising  from  contract,  as 
we  have  above  explained,  are  divided 
into  four  kinds. 


(t)  Obligations  may  not  only  arise  from  contract,  or 
"  ex  lege,"  or  "ex  variis  causarum  figuris,"  but  also  from 
"delict,"  or,  as  we  commonly  denominate  it,  from  "tort." 
This  source  of  obligation  is  by  far  the  most  important,  for  a 
person  may  become  liable  in  a  great  variety  of  ways  through 
culpa.  The  general  rule  is,  that  when,  by  an  act  of  a  tor- 
tious character,  any  damage  occurs  to  a  third  person,  the 
person  chargeable  with  the  tort  must  make  compensation 
to  the  party  injured.  It  is  in  this  way  that  claims  arise  for 
compensatory  damages.  In  all  such  cases  an  obligation  is 
engendered,  and  an  action  lies  against  the  party  chargeable 
with  the  delict.  A  question  is  naturally  suggested:  upon 
what  principle  is  the  amount  of  compensatory  damages  to 
be  calculated  ?  When  the  liability  arises  from  contract,  or 
"ex  lege,"  the  terms  of  the  contract  itself,  or  the  provisions 
of  the  lex  can  alone  decide  the  proper  amount  to  be  claimed. 
In  other  cases,  no  general  principle  can  be  laid  down. 
Sometimes  it  may  be  agreed  to  give  the  "vera  rei  eestima- 
tio," — the  present  actual  taxed  and  market  value  of  the 
things;  or  the  "id  quod  interest,"  which  differs  from  the  "vera 
rei  a^stiraatio,"  as  it  takes  into  account  all  the  damage  that 
results  from  the  ii»jury.     In  most  cases,  however,   it   is   the 
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"vera  rei  testimatio"  that  is  the  measure  of  the  obligation. 
When  damage  arises  tlirough  "culpa,"  or  by  the  tortious 
conduct  of  the  party,  the  delinquent  is  bound  to  make  good 
all  the  injury  that  arises  from  his  wrongful  act ;  that  is  to  say, 
all  that  he  foresaw,  or  that  he  might  have  foreseen,  would 
follow  from  his  improper  conduct.  This  is  the  penalty  of 
"  culpa."  If  through  misfortune  acts  are  committed  consti- 
tuting an  "  illicitum,"  for  these  the  wrong-doer  is  not  liable. 
"  Culpa  is  said  to  exist  when  an  illegal  act  is  done  under 
such  circumstances  as  enable  us  to  infer  the  presence  of  an 
intention  to  violate  the  law  in  the  party  chargeable.  This 
is  culpa  in  the  widest  sense  of  the  term ;  and  it  includes 
every  imputable  offence.  Culpa  always  supposes  the  free- 
dom of  the  will  at  the  time  of  the  commission  of  the  culp- 
able act.  There  is  a  simple  division  of  "culpa"  into  "  culpa 
in  faciendo,"  and  "culpa  in  non  faciendo."  Another,  and 
more  important  one,  is  into  "  culpa  Aquilia  "  and  "  culpa 
extra  legem  Aquiliam."  Culpa  may  arise  from  certain  rela- 
tions dependent  on  an  obligation;  as  the  debtor  failing  to  do 
that  which  his  obligation  bound  him.  This  is  termed, 
the  "  omissio  diligentis  debitoris."  Or  the  "culpa"  may 
consist  in  the  offending  party  trespassing  on  the  legal  do- 
main of  another.  Of  "culpa,"  there  are  two  grades — 
dolus,  and  culpa  in  the  strict  sense  of  the  term.  Culpa, 
in  its  widest  meaning,  includes  every  possible  legal  offence. 
In  a  narrower  sense  it  denotes  every  offence  that  is  not 
dolus.  Dolus  exists  when  any  one  does  an  illegal  act,  with 
a  corrupt  will,  or  adopting  the  old  Saxon  phrase  from  the 
"  naughtiness  of  the  heart."  To  constitute  dolus,  the  party 
chargeable  must  be  conscious  the  act  is  wrong  at  the  time  he 
does  it,  and  the  act  must  be  with  an  evil  intent  or  will. 
Culpa,  in  the  strict  sense,  is  usually  explained  by  the  em- 
ployment of  othej'  terms.  Thus  we  say  that  it  arises  from 
want  of  diligence,  or  from  carelessness,  or  frivolity,  or  im- 
prudence, or  thoughtlessness.  There  is  the  absence  of  good 
will,  and  in  consequence  of  this,  there  is  the  lack  of  bias  to 
do  that  which  is  right.     The  party  chargeable  with  culpa 
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proves  by  his  negligence,  his  carelessness,  and  his  rashness, 
that  he  has  no  regard  for  the  law,  and  hence  he  lias  no  re- 
spect for  its  precepts.  Culpa  has  been  technically  classed 
as  either  "culpa  lata,"  or  "culpa  levis."  It  consists  either 
in  gross  negligence  or  in  a  slight  oversight  or  fault.  Every 
culpa  that  does  not  amount  to  a  "culpa  lata"  is  said  to  be 
a  "  culpa  levis."  Ulpianus  defines  the  grosser  offence, 
"culpa  lata,"  as  follows  :  "Lata  culpa  est  nimia  negligentia 
id  est,  non  intelligere,  quod  omnes  intelligunt."  1.  213.  s. 
2.  Dig.  de  verb.  sig.  (50.  16.)  But  "  culpa  lata"  may  arise 
in  another  way.  When,  for  example,  a  man  shews  less 
care  in  the  business  of  another,  than  he  would  actually  have 
shown  in  his  own  affairs,  such  conduct  the  Roman  jurists 
denominated  as  "  prope  dolum,"  and  in  such  a  case  what 
would  otherwise  have  been  only  "  culpa  levis,"  became 
"culpa  lata."  "Culpa  levis"  occupies  an  intermediate 
place  between  "culpa  lata"  and  "casus,"  or  mere  accident. 
It  is  said  to  exist  when  any  one  acts  as  a  "  diligens  pater- 
familias" would  not  have  acted  under  similar  circumstances. 
Till  the  beginning  of  this  century  there  were  held  to  be 
three  grades  of  culpa,  the  above-mentioned,  and  "culpa 
levissima."  It  is  now  however  generally  admitted,  that  no 
such  ideal  diligentia  was  ever  regarded.  The  older  Roman 
jurists  sometimes  spoke  of  "culpa  levissima,"  but  it  has  now 
been  demonstrated  that  degrees  in  "culpa  levis"  are  quite 
foreign  to  the  notions  of  Roman  jurisprudence.  Professor 
Thibaut  was  the  first  to  prove  this,  and  since  his  time, 
Hasse,  one  of  his  most  distinguished  pupils,  has  developed 
his  master's  views,  and  the  doctrine  of  Thibaut  has  since  be- 
come the  current  opinion.  Hasse  on  Culpa,  Kiel.  1815.  2. 
edit,  by  Bethmann,  Hollweg.  1838.  The  entire  discussion 
on  this  point,  may  be  seen  in  Von  Vangerow's  Pandecten. 
vol.  i.  p.  180,  notes;  Instit.  Rom.  Law.  part,  ii,  s.  2. 
The  following  fundamental  principle  as  to  the  amount  of 
"  culpa  "  for  which  a  person  is  liable,  is  worthy  of  the  most 
careful  consideration.  When  there  is  in  connection  with 
the  obligation,  or  arising  out  of  it,  an  advantage  or  interest 
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for  the  party  who  may  become  liable,  and  if  this  interest 
be  either  for  himself  alone,  or  for  others  conjointly  with 
him,  then  this  party  is  liable  for  "■  omnis  culpa."  Again,  if 
the  party  has  no  personal  interest  himself,  he  is  only 
answerable  for  "dolus"  and  "culpa  lata."  The  point  that 
decides  is  the  "interesse.''  When,  therefore,  there  is  theslight- 
est  personal  interest,  the  general  rule  is,  although  it  is  not 
stated  in  so  many  words  in  the  "  Corpus  Juris,"  that  the 
party  will  be  held  liable  for  "levis  culpa." 

183.  Furtorum  autem  genera  Ser-  183.  Now,    Servius   Sulpiciua  and 

vius  Sulpicius  et  Masurius  Sabinus  (it)  Masurius  Sabinua  affirm  that  there 
iiii  esseclixerunt,  mauifestum  et  nee  are  four  kinds  of  thefts  (furta), 
manifestum,  conceptum  et  oblatum  :  " manifestum "  and  "nee  manifea- 
Labeo  duo,  manifestum,  nee  mani-  turn,"  "conceptum"  and  "  obla- 
festum ;  nam  conceptum  et  oblatum  turn."  According  to  the  opinion  of 
species  potius  actionis  esse  f  urto  Labeo  there  are  only  two  kinds : 
cohserentsa  quam  genera  furtorum;  "manifestum"  and  "nee  manifes- 
quod  sane  veriua  videtur,  sicut  infer-  turn  j  "  the  "  conceptum  "  and  "  obla- 
ius  apparebit.  ^^'^  "  being  rather  species  of  action 

pertaining  to  theft  than  kinds  of 
theft;  which  view  indeed  seems  to 
be  the  more  correct  one,  as  will  be 
shown  hereafter. 

(u)  Masurius  Sabinus  was  of  the  school  of  Capito,  and 

one  of  the  great  schools  of  Roman  lawyers  took  its  name 

from  him,  although  Capito  was  the  actual  head  of  the  sect. 

Gains  mentions  him  as  the  original  founder  of  this  school. 

"  Sabinus  quidem  et  Cassius  ceterique   nostri  praeceptores." 

Sabinus  lived  in  great  poverty,  but  by  the  force  of  genius, 

when  fifty  years  of  age,  he  rose  to  the    equestrian   order, 

and,  under  Tiberius,  appears  to  have  obtained  the  jus  re- 

sjjondendi.     His  principal  work  was  the   "  Libri  Tres  Juris 

Civilis,"  a  book  containing  a  short  abridgement  of  the  law. 

This  work  was  freely  commented  upon  by  succeeding  jurists. 

Thus,  Pomponius  wrote  at   least  thirty-six   "libri  ad  Sa- 

binem,"  many  extracts  of  which  are  in  the  Pandects.    Instit. 

Rom.  Law.  pp.  118,  119.     Gains,  i.  196.  ii.    15.     Puchta's 

lustit.  i.  444,  445. 
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184.  Manifcstum  /urtum  quidam 
id  esse  dixtruot  quod  dum  fii  depre- 
henditur.  Alii  vera  ulterius,  quod 
80  loco  deprelienditar  ubi  fit :  relut 
si  in  oliveto  olivanim,  in  vineto 
uvarum  furtum  factum  est,  quamdiu 
in  eo  oliveto  aut  vineto  fur  sitj  aut 
si  in  domo  furtum  factum  sit,  quam- 
diu in  ea  domo  fur  sit.  Alii  adhuc 
ulterius,  eousque  manifestum  furtum 
esse  dixerunt,  donee  perferret  eo 
quo  perferre  fur  destinasset.  Alii 
adhuc  ulterius,  quandoque  earn  rem 
fur  tenens  visus  fuerit ;  quae  senten- 
tia  non  optinuit.  Bed  et  illorum 
sententia  qui  existimaverunt,  donee 
perferret  eo  quo  fur  destinasset, 
deprehensum  inrtum  manifestum  esse 
Mwpj-obata  est,  quod  oidehatar  ali- 
quam  admittere  dubitationem,  unius 
diei  a.n  efiam  plurium  dierum  spatio 
id  terminandum  sit.  Quod  eo  perti- 
net,  (^uia  ssepe  in  aliis  civitatibus 
su?Teptas  res  in  alias  civitates  vel 
in  alias  provincias  destinat  fur  per- 
ferre. Ex  duabus  itaque  superiori- 
bus  opinionibusalterutra  adprobatur: 
magia  tamen  plerique  posteriorem 
probant.  (y) 


184.  "Furtum  manifestum"  is, 
according  to  the  opinion  of  some, 
that  kind  of  theft  in  which  the  thief 
is  caught  upon  the  very  spot  where 
the  offence  is  committed;  as  for 
example,  if  a  theft  of  olives  is  com- 
mitted  in  an  olive-grove,  or  a  theft  of 
grapes  in  a  vineyard,  as  long  as  the 
thief  is  in  the  olive-grove  or  the  vine- 
yard, or  if  the  theft  has  been  com- 
mitted in  a  house,  so  long  as  the 
thief  is  in  the  house,  it  is  a  mamifest 
theft.  According  to  the  views  of 
others  who  go  still  further,  the  fur- 
tum is  held  to  be  manifestum,  until 
the  thief  {fur)  has  brought  the  stolen 
property  to  the  place  to  which  he 
had  intended  to  transfer  it.  The 
opinion  of  others  goes  even  still  fur- 
ther, for  it  is  thought  that  the  furtum 
continues  manifestum  so  long  as 
the  thief  is  seen  holding  the  thing 
in  his  hand.  This  last  opinion  has 
not  been  maintained.  But  the  opin- 
ion also  of  those  who  have  thought 
that  the  theft  is  manifestum  if  it  has 
been  discovered  before  the  thief  has 
brought  the  stolen  property  where 
he  had  intended,  has  been  disappro- 
ved of,  because  it  seemed  to  raise  a 
doubt  whether"  it  should  be  limited 
to  the  space  of  one  day,  or  even  ex- 
tended to  several  days.  And  this 
stands  related  to  another  point,  be- 
cause the  thief  has  often  the  inten- 
tion of  caiTying  the  property  which  he 
has  stolen  in  certain  cities,  into  other 
cities,  or  even  into  other  provinces. 
Hence,  the  two  first  opinions,  the 
one  as  well  as  the  other,  are  appro- 
ved of;  still  most  jurists  accept  the 
latter  of  the  two. 


{y)  Paulus  defines  a  manifest  and  a  non-manifest  thief 


as 
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ws 
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anifestus  fur  est,  qui  in  faciendo  deprehen-     a 


ditur,  et  qui  intra  terminos  ejus  loci  quo  destinaverat  per 
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veniret.  Nee  manifestus  fur  est,  qui  in  faciendo  quidem 
deprehensus  non  est ;  sed  eum  furtum  fecisse  negari  non 
potest."  Recep.  Sent.  ii.  31.  s.  2.  Gellius  defines  a  "  mani- 
fest theft"  in  the  following  terms  :  "  Manifestum  autem 
furtum  est,  ut  ait  Macurius,  quod  deprehenditur  dum  fit. 
Faciendi  finis  est,  cum  psrlatum  est  quo  ferri  coeperat." 
Gellius,  xi.  c.  18.  s.  11.  11.  2.  8.  34.  pr.  35.  pr.  Dig.  de  furt. 
(47.  2.)  Domenget  says  that  according  to  the  French  cri- 
minal code  of  instruction  the  delict  is  flagrant  when  the 
thief  is  found  in  possession  of  the  stolen  property  at  a  time 
not  remote  from  the  commission  of  the  offence  :  "  dans  un 
temps  voisin  du  delit."  Domenget  in  loco.  The  lacuna  in 
the  text  is  taken  almost  entirely  from  Lachmann,  Huschke 
now  prefers  the  reading,  "  Manifestum  esse  a  plerisque  im- 
probata  est,  quoniam  moveret  dubitationem  utrum."  See 
1.  4.  Dig.  tit.  cit.  (47.  2.) 

185.  Nee  manifestum  furtum  quod  185.  What  is  a   "furtum  neo  mani- 
sit,  ex  iis  quae  cliximus  intellegitur :       festum "    may    be   understood   from 
nam  quod   manifestum   non  est,  id       what  we  have  said :    for  what  is  not 
nee  manifestum  est.                                     "manifestum"  that  is  "nee  mani- 
festum." 

Just,  iv.  1.  3. 

186.  Conceptum  furtum  dicitur,  186.  That  furtum  is  said  to  be 
cum  aput  aliquem  testibus  prse-  concejptum,  when  a  thing  stolen  has 
sentibus  furtiva  res  qutesita  et  in-  been  sought  and  found  with  some  one 
venta  est ;  nam  in  eum  jjropria  actio  in  the  presence  of  witnesses  :  for 
constituta  est,  quamvis  fur  non  sit,  against  him  a  peculiar  action  has 
qu£6  appellatur  concepti.  (w)  been  constituted,  the  so-called  "  con- 

cepti  actio,"    even  though  he  is  not 
the  thief. 

Just.  iv.  1.  4. 

(w)  Paulus  with  his  usual  care  and  precision,  explains  who 
is  liable  both  in  the  case  of  conceptum  fur  trim  and  ohlatum 
furtum.  "  Concepti  actione  is  tenetur  apud  quem  furtum 
quassitura  et  inventura  est.  Oblati  actione  is  tenetur  qui 
rem  furtivam  alii  obtulit.  Ne  apud  se  inveniretur."  And 
then  he  adds,  "  Concepti  is  agere  potest  qui  rem  concepti, 


552 


COM.  III.  SEC.  CLXXXVII. 


at  invenit.     Oblati  is  agere  potest  penes  quern  res  concepta 
et  inventa  est."     Recep.  Sent.  ii.  31.  35. 


187.  Oblatum  furtum  dicitur,  cum 
res  furtiva  tibi  ab  aliquo  oblata  sit, 
eaque  aput  te  concepta  sit;  utique 
si  ea  mente  data  tibi  fuerit,  ut  aput 
te  potius  quam  aput  eum  qui  dederit 
conciperetur.  Nam  tibi,  aput  quem 
concepta  est,  propria  adversus  enm 
qui  optulit,  quamvis  fur  non  sit,  con- 
stituta  est  actio,  quae  appellatur 
oblati. 


187.  That  furtum  is  caMed  ohlatum 
wben  a  thing  stolen  has  been  brought 
you  by  some  one,  and  that  thing  has 
been  found  with  you ;  at  least  if  it  has 
been  given  to  you  with  the  intention 
that  it  may  be  found  with  you  rather 
than  with  him  who  has  given  it.  For 
to  you  with  whom  it  is  found  there 
is  a  peculiar  action  given  against  him 
who  has  brought  the  thing  to  you, 
the  so-called  actio  oblati,  although 
Buch  person  is  not  the  thief. 


Just.  iv.  1.  4, 


188.  Est  etiam  prohibiti  furti  ad- 
versus eum  qui  furtum  qussrere  vo- 
lentem  prohibuerit. 


188.  There  is  also  an  action,  pro- 
hibiti  furti,  against  him  who  has 
hindered  any  one  desirous  of  seeking 
after  a  thing  stolen. 


Just.  iv.  1.  4. 


189.  Poena  manifest!  fiirti  ex  lege 
XII  tabularum  capitalis  erat.  Nam 
liber  verberatus  addicebatur  ei  cui 
furtum  fecerat ;  (ntrum  autem  servus 
efficeretur  ex  addictione,  an  adjudi- 
cati  loco  constitueretuT,  veteres  quae- 
rebant) ;  seruum  aeque  verberatum 
e  saxo  deiciebant.(^x)  Postea  iinprobata 
est  asperitas  pcense,  et  tam  ex  servi 
persona  quam  ex  liberi  quadrupli 
actio  Prsetoris  edicto  constituta  est. 


189.  The  punishment  for  a  "  fur- 
tum manifestum,"  according  to  the 
law  of  the  Twelve  Tables, was  capital. 
For  a  free  man  after  having  been 
scourged,  was  adjudged  to  him  {addi- 
cibatitr)  from  whom  he  had  stolen  the 
thing;  but  whether  in  consequence 
of  this  adjudication  he  became  a 
slave,  or  was  simply  regarded  in  the 
place  of  an  adjudicatus,  was  a 
question  of  dispute  with  the  ancients ; 
it  was  the  custom  likewise  to  hurl 
slaves,  after  they  had  been  scourged, 
from  the  Tarpeian  rock.  Subse- 
quently this  exceedingly  severe 
punishment  was  disapproved  of;  and 
by  means  of  the  Praetorian  edict  an 
action  for  the  four-fold  was  consti- 
tuted, as  well  for  elaves,  as  for  free 
peraonB. 
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(.r)  JE  saxo  deicichant.  This  is  Lachmann's  reading,  and 
has  been  adopted  by  Gneist.  Goeschen  proposes  to  read, 
"  servo  autem  qui  verberatus  saxo  dejiciebatur."  Boecking 
adopted  the  reading  of  Gneist  in  his  second  and  third  edi- 
tions, but  has  since  expunged  it.  He  states  as  his  reason 
the  following:  "Nunc  vero  expunxi,  turn  propter  hujus 
argumenti  incertitudinem,  turn  quod  Lach,  supplementum 
durius  quam  quod  Gaio  conveniret,  videretur."  See  Boeck- 
ing  in  loco. 

Is  was  not  uncommon  to  punish  by  hurling  from  the  Tar- 
peian  rock.  Thus  when  Marius  and  Sulpicius  tied  from 
Sulla,  the  slave  who  betrayed  Sulpicius  was  rewarded  with 
his  freedom,  and  then  put  to  death  by  being  hurled  from 
the  Tarpeian  rock. 


190.  Neo  manifesti  furti  poena  per  190.  The  punishment  for  a  "fur- 

legem  xii  tabnlarum  dupli  inro-  turn  nee  manifestum "  by  the  law  of 
gatur;  quam  etiam  Praetor  conservat.  the  Twelve  Tables  was  fixed  at  the 
(l/)  double  {dupli  inrogatur),  and  this  has 

been  retained  by  the  praetor. 

(y)  Furtum,  or  theft,  is  the  term  employed  to  denote  the 
illegal  and  fraudulent  dealing  with  a  thing,  with  the  in- 
tention of  making  gain  by  it.  It  is  defined  as  follows : 
"Furtum  est  contrectatio  rei  fraudulosa  lucri  faciendi  pratia 
vel  ipsius  rei  vel  etiam  usus  ejus,  possessionisve."  It  was 
one  of  the  four  kinds  of  delicts  which  were  the  foundation 
of  obligations.  The  others  were,  "Damnum  injuria  da- 
tum;" "Vibonorum  raptorum;"  and  "Injuria."  A  Fur- 
tum was  said  to  be  "  manifestum  "  when  the  thief  was  dis- 
covered and  siezed,  before  he  had  been  able  to  bring  the 
stolen  property  into  a  place  of  concealment.  In  all  other 
cases  it  was  "nee  manifestum."  By  a  special  prescrij)tion 
this  offence  could  not  be  committed  by  abstracting  things  from 
the  "  hereditas  jacens"  before  the  heir  had  entered,  or  had 
taken  the  inheritance  into  his  possession.  There  could  be 
no  Furtum  between  hus1)and  and  wife,  but  as  there  might  be 
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what  was  denominated  an  "araotio  rerum,"  there  was  an 
action  in  such  a  case,  for  the  recovery  of  the  property  which 
was  designated  the  "actio  rerum  araotarum."  The  legal 
remedies  for  theft  were  the  "condictio  furtiva,"  and  the 
"actio  furti."  The  "actio  furti"  was  a  purely  penal  action 
and  not  only  might  the  owner  of  the  property  be  the  plain- 
tiff, but  any  one  who  might  be  injured  by  the  theft.  Nor 
was  the  thief  alone  liable,  but  also  his  accomplices,  and 
when  there  were  several  they  were  held  liable  "in  solidum." 
This  action  could  not  be  prosecuted  against  the  heirs  of  the 
guilty  parties.  When  the  furtum  was  "manifestum,"  the 
suit  was  for  a  "quadruplum,"  when  it  was  "nee  manifes- 
tum" it  was  for  a  "duplum."  The  "condictio  furtiva"  was 
denominated  a  "  rei  persecutio  cum  omni  causa,"  that  is 
to  say,  it  was  a  suit  for  the  thing  stolen,  and  to  use  a 
modern  phrase,  "for  all  its  surroundings."  The  thief  had  no 
claim  for  compensation,  nor  for  any  expenses  that  he  might 
have  incurred  ;  and  he  was  held  liable,  not  only  for  "  culpa 
levis,"  but  also  for  accident  (casus).  If  the  thing  stolen 
were  destroyed  or  perished,  he  was  liable  in  compensatory 
damages  which  were  to  be  measured  by  the  greatest  value 
that  the  thing  had  whilst  in  his  illegal  possession.  It  was 
only  the  owner  that  could  avail  himself  of  the  "condictio," 
and  he  must  be  such  at  the  time  when  he  commenced  his 
action.  The  thief  and  his  heirs  were  all  liable,  but  not  the 
heirs  of  his  accomplices,  and  when  there  were  several  thieves 
they  were  each  liable  "in  solidum."  Moehler's  Pandecten, 
pp.  142,  143. 

191.  Concept!  et  oblati  poena  ex  191.  The  penalty  for  a  *•  furtum 
lege  XII  tabularum  tripli  est;  quae  conceptum  et  oblatum,"  in  accor- 
similiter  a  Praotore  servatur.                     dance  with  the  law  of  the  Twelve 

Tables,  was   threefold,  this  likewise 
was  retained  by  the  praetors. 

192.  Prohibiti  actio  quadrupli  ex  192.  The  actio  prohibiti  was  intro- 
cdicto  Prsetoris  introducta  est.  Lex  dnced  by  the  edict  of  the  praetor  for 
antem  eo  nomine  nullam  poonam  the  fourfold  (quadrivpli).  But  the 
constituit :    hoc  solum  praDcepit,   ut  law     of    the    Twelve     Tables    bad 
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qui  quaerere  velit,  nwdus  qugerat, 
linteo  cinctus,  lanccm  habens;  qui 
si  quid  invenerit,  jubet  id  lex  f'lrtum 
manifestum  esse. 


constituted  no  penalty  of  this  kind 
{eo  nomine) ;  it  only  enjoined  that 
lie  who  wishes  to  search,  shall  do  so 
undressed,  girt  with  a  piece  of  linen 
and  bearing  a  dish ;  and  if  he  find 
the  stolen  thing  the  law  says  that 
the  theft  is  manifestum. 


193.  Quid  sit  autem  linteum,  quse- 
situm  est.  SecJ  verius  est  consuti 
genus  esse,  quo  necessarise  partes 
tegerentur.  Quare  lex  tota  ridicnla 
est.  Nam  qui  vestitum  quserere 
prohibet,  is  et  nudum  quserere  pro- 
hibiturus  est :  eo  magis  quod  ita 
qusesita  res  inventa  majori  poense 
subiciatui'.  Deinde  quod  lancem  sive 
ideo  haberi  jubeat,  ut  manibus  oc- 
cupantis  nihil  subiciatur,  sive  ideo 
ut  quod  invenerit,  ibi  imponat :  neu- 
trura  eorum  procedit,  si  id  quod 
guceratur  ejus  magnitudinis  aut 
naturae  sit,  ut  neque  subici  neque 
ibi  i»iponi  possit.  Certe  non  dubi- 
tatur,  cujuscumque  materise  sit  ea 
lanx,  satis  legi  fieri,  (z) 


193.  The  question  has  been  asked, 
what  was  this  linen  (linteum)  ?  Ac- 
cording to  the  more  correct  opinion, 
it  ■was  a  kind  of  covering  sewn 
together  (consuti)  for  the  purpose  of 
covering  the  private  parts.  Hence, 
the  entire  law  was  ridiculous.  For 
he  who  prohibits  any  one  to  search 
clothed,  will  also  prevent  the  search 
being  made  by  one  unclothed;  so 
much  the  more,  since  a  thing  thus 
sought,  if  it  be  found  would  subject 
to  a  greater  punishment.  Further, 
the  law  ordained  that  he  should 
carry  a  dish,  either  that  by  the  hands 
being  occupied  nothing  should  be 
concealed,  or  in  order  that  he  might 
put  in  it  whatever  might  be  found; 
neither,  however,  of  these  two 
objects  could  be  gained,  if  what 
is  sought  were  of  such  a  magnitude 
or  nature,  that  it  could  neither  be 
concealed  nor  placed  therein.  Cer- 
tainly no  one  doubts  that  the  law  is 
satisfied,  whatever  material  the  dish 
may  be  made  of. 


(z)  By  the  term  furtum  concipere  is  to  be  understood  the 
looking  for  stolen  property  at  the  house  of  anyone  and  there 
finding  it.  The  actio  fur  ti  cojicepti  lay  against  the  receiver 
of  stolen  goods.  See  also  note  to  iii.  186.  "Lance  et  licio 
dicebatur  apud  antiquos,  quia  qui  furtum  ibat  quserere  in 
domo  aliena,  licio  cinctus  intrabat,  lancemque  ante  oculos 
tenebat  propter  matrura-familias  aut  virginum  prsesentiam." 
Festus   p.  119.  ad  Miiller.     See   Hein.  Jur.  Ant.    lib.    iv. 
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tit.  i.,  where  this  subject  is  very  fully  discussed.  Miihlen- 
bruch,  who  was  one  of  the  ablest  of  the  modern  German 
jurists,  thought  that  this  part  of  Gaius  was  not  very  satisfac- 
torily expressed,  and  in  remarking-  upon  Haubold's  opinion 
that  Gaius  had  not  distinguished  the  customs  in  different 
periods  with  sufficient  clearness,  exclaims,  "  Quis  de  eo 
dubitet?  Potius  equidem  dixerim,  liunc  quoque  locum  esse 
argumento  minime  Gaium  attento  animo,  quin  velut  ascit- 
antem  ac  somniantem  omnem  banc  rem  egisse."  See  note 
u  to  Hein.  Ant.  Hom.  tit.  cit.  There  seems  to  be  no  doubt, 
that  this  singular  custom  was  of  Greek  origin,  for  it  is 
referred  to  by  Aristophanes  in  the  Clouds,  at  v.  496,  in  the 
colloquy  between  Socrates  and  Strepsiades.  The  person  in 
search  of  the  stolen  proj)erty  was  all  but  naked,  having  on 
only  the  licium,  and  carrying  in  his  hand  the  lanx  or  basin. 
What  was  intended  by  the  last  named  article  has  given  rise 
to  a  good  deal  of  discussion.  Some  of  the  ancients  held  that 
it  was  carried  before  the  face  as  a  kind  of  mask,  to  conceal 
the  shame  of  the  wearer  as  already  cited,  "  propter  matrum- 
familias  aut  virginum  presentiam."  Others  thought  it  was  to 
place  the  stolen  property  in  if  it  should  be  found.  Puchta 
thought  that  the  more  probable  reason  was  that  the  hands 
might  be  employed  by  holding  the  lanx  over  the  head.  If 
the  stolen  property  were  found,  the  theft  was  called  "  lance 
et  liceo  furtum  conceptual."  All  the  opinions  will  be  found 
collected  in  Heinnecius  in  the  passage  above  cited.  See 
also  Puchta's  Instit.  vol  iii.  pp.  121,  122.  At  a  later  period 
this  custom  was  abolished,  and  the  search  was  made  in  the 
presence  of  witnesses. 


194.  Propter  toe  tamen,  quod  lex 
ex  ea  causa  manifestum  furtum  esse 
jubet,  sant  qui  scribunt  furtum  mani- 
festum aut  lege  aut  natura  intellegi  : 
lege  id  ipsum  de  quo  loquimur ; 
natura  illud  de  quo  superius  cxpo- 
suimus.  Sed  verius  est  natura  tantum 
manifestum  furtum  intellegi.  Neque 
cnim  lex  faccre  potest,  ut  qui  mani- 


194.  Yet  on  this  account,  because 
the  law  says  that  for  such  a  reason  the 
theft  (Jut  turn)  shall  be  manifestum, 
there  are  some  who  affirm  in  their 
writings  that/«?*titm  is  to  be  regarded 
as  manifestum,  either  according  to 
the  law  or  according  to  its  nature. 
According  to  law  in  the  case  of  which 
we  speak,  according  to  its  nature  in 
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festuR  fur  non  sit,  raanifestus  sit,  non 
magis  quam  qui  omnino  fur  non  sit, 
fur  sit,  et  qui  adulter  aut  homicida 
non  Bit,  adulter  vel  homicida  sit :  at 
illud  sane  lex  facere  potest,  ut  perinde 
aliquis  poena  teneatur  atque  si  fur- 
turn  vel  adulterium  vel  liomicidium 
admisisset,  quamvis  nihil  eorum 
admiserit. 


the  case  we  have  explained  before. 
But  the  more  correct  view  is  that  a 
furtum  is  to  be  regarded  as  manifes- 
turn  only  in  accordance  with  its 
nature.  For  the  law  cannot  operate 
so  as  to  make  one  who  is  not  a 
manifest  thief  [manifest us  fur)  to  be 
regarded  as  such,  any  more  than  ib 
can  make  him,  who  indeed  is  not  a 
thief  at  all,  to  be  treated  as  such,  or 
one  who  is  not  an  adulterer  or  a 
murderer,  that  he  should  be  regarded 
as  an  adulterer  or  manslayer:  but 
the  law  can  doubtless  so  operate 
that  anyone  may  be  punished  as  if 
he  had  committed  theft  (fiirtum),  or 
adultery,  or  killed  a  man,  even  if  he 
have  not  actually  committed  any  of 
these  ofifences. 


195.  Furtum  autem  fit  non  solum 
cum  quis  intercipiendi  causa  rem 
alienam  amovet,  sed  generaliter 
cum  qui  rem  alienam  invito  domino 
contrectat.  (a) 


195.  But  a  theft  (Jwrtum)  is  not 
only  committed  when  anyone,  for  the 
sake  of  stealing,  takes  a  thing  away, 
but  generally  as  soon  as  anyone  lays 
hold  of  the  property  of  another 
against  the  will  of  the  owner. 


[a)  There  could  be  no  furtum  unless  there  was  an  inten- 
tion to  obtain  some  benefit  in  an  illegal  manner.  Such  an 
intention  might  extend  either  to  the  entire  thing,  or  to  a 
particular  advantage,  as  for  instance  an  illegal  conversion  of 
a  thing  to  one's  use,  or  an  illegal  possession.  Thus  Gellius 
says,  "  Verba  sunt  Sabini  ex  libro  juris  civilis  secundo :  qui 
alienam  rem  attrectavit,  cum  id  se  invito  domino  facere 
judicare  deberet,  furti  tenetur,  item  alio  capite  :  qui  alienum 
tacens  lucri  faciundi  causa  sustulit,  furti  obstringitur  sive 
scit  cujus  sit,  sive  nescit."  vii.  15.  The  owner  under  cer- 
tain circumstances  might  commit  a  theft  upon  his  own  pro- 
perty, and  there  might  also  be  a  theft  of  a  free-man,  who 
was  under  the  potestas  of  another.  1.  15.  s.  1.1.  19.  s.  6. 
Dig.  de  furt.  (47.  2.)  ;  Puchta's  Instit.  vol  iii.  p.  120.  et  seq. 
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196.  Itaque  si  quis  ro  qiin?  apnt 
eum  deposita  sit  utatur,  furtum  com- 
mittifc.  Et  si  quis  utendam  rem 
acceperit  eamque  in  alium  usum 
traustiilerit,  furti  obligatur.  Veluti  si 
quis  argeotum  utendum  acceperit, 
quod  quasi  amicos  ad  cenam  invita- 
turus  rogaverit,  et  id  peregre  secum 
tulerit,  aut  si  quis  egwum  gestandi 
gratia  commodatum  longius  secum 
aliquo  duxerit;  quod  vcteres  scrip- 
serunt  de  eo  qui  in  aciem  perduxisset. 


19R.  Therefore,  anyone  commits  a 
furtum,  if  he  makes  use  of  a  thing 
which  has  been  deposited  with  him. 
And  if  anyone  havmg  accepted  a 
thing  for  a  certain  use  has  employed 
it  in  a  different  manner,  he  is  liable 
in  an  action  of  theft :  for  example,  if 
a  person  has  bon-owcd  silver-plate 
(argentum)  because  perhaps  he  wishes 
to  invite  friends  to  a  repast,  and 
afterwards  takes  it  with  him  into  the 
country;  or  if  anyone  having  bor- 
rowed a  horse  for  the  purpose  of  tak- 
ing a  ride  on  horseback,  has  kejDt  it 
for  a  longer  time,  and  takes  it  farther 
than  was  agreed ;  as  in  the  example 
given  by  the  ancient  jurists  in  their 
writings  of  one  who  had  led  the  horse 
into  battle. 


Just.  iv.  1.  6. 


197.  Placuit  tamen  eos  qui  rebus 
commodatis  alitor  utcrentur  quam 
utendas  accepissent,  ita  furtum  com- 
mittere,  si  intellegant  id  se  invito 
domino  facere,  eumque,  si  intel- 
lexissei,  non  permissurum ;  et  si 
permissurum  crederent,  extra  furti 
crimen  videri :  optima  sane  distinc- 
tione,  quia  furtum  sine  dolo  malo  non 
committitur. 


197  Still,  it  is  a  received  opinion 
that  those  who  have  used  things  lent 
(rehus  commodatis),  in  a  manner 
differing  from  that  for  which  they  had 
borrowed  them,  only  commit  theft 
(furtum)  if  they  understand  that  they 
are  acting  against  the  will  of  the 
owner  (invito  domino),  and  that  he, 
if  he  had  known,  would  not  have 
allowed  itj  for  if  they  believe  that 
he  would  permit  it,  they  do  not  seem 
to  be  chargeable  with  theft ;  this  is 
certainly  an  excellent  distinction, 
because  a  theft  cannot  be  committed 
where  there  is  no  dolus  malus. 


Just.  iv.  1.  7. 


198.  Bed  et  si  credat  aliquis  invito 
domino  se  rem  contrcctare,  domino 
autem  volente  id  fiat,  dicitnr  furtum 
non  fieri.  Undo  illud  quajsitum 
est,  cum  Titius  scrvum  meum  sol- 
licitarit,  ut  quasdam  res  mihi  sub- 
riperit  et  ad  eum  perferret,  et  scr- 
vus  id  ad  me  pertulerit,  ego,  dum. 
volo  Titiam  in  ipso   delicto   depre- 


198.  But  also  if  anyone  thinks  that 
he  is  taking  a  thing  against  the  will 
of  the  owner,  the  owner  being  at  the 
same  time  willing,  it  is  said  that  no 
theft  (furtiim)  is  committed.  Hence 
the  following  question  is  raised :  if 
Titius  has  incited  my  slave  to  steal 
certain  things  from  me,  and  to  bring 
them  to  him,  and  the  slave  has  given 
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hcndere,  permiserim  se)  vo  quas- 
dam  res  ad  eum  perferre,  utrum 
furti,  an  servi  corrupti  judicio  te- 
neatur  Titius  mihi,  an  ueufro :  re- 
sponsum,  neutro  eum  teneri,  furti 
ideo  quod  non  invito  mc  res  con- 
trectarit,  servi  corrupti  idco  quod 
deterior  servus  factus  non  est.   (b) 


Just.  iv.  1.  8. 


information  to  me,  but  I,  in  order  to 
catch  Titius  in  the  very  act,  permit 
my  slave  to  bring  certain  things  to 
him,  is  a  furtum  committed,  or  is 
Titius  liable  to  me  in  an  action  for 
the  corruption  of  my  slave  (servi 
corrnpti  judicium) ,  or  is  neither  the 
one  nor  the  other  ?  It  has  been  said 
(responsum)  that  he  is  not  liable  to 
either  action,  not  indeed  in  an  action 
of  theft  (furti  judicium),  because  he 
has  not  taken  the  thing  away  against 
my  vrill,  and  not  in  an  action  for  the 
corruption  of  my  servant  (servi 
corrupti  judicium)  because  my  slave 
has  not  been  made  worse. 


(6)  The  text  has  been  restored  where  defective  from  the 
Institutes  of  Justinian;  s.  8.  de  obligat.  quae  ex  delicto  nasc. 
(4.  ].)  and  it  varies  in  Huschke's  opinion  in  important 
points  from  the  MS.  After  "  unde  iUut  qusesitum,"  he 
proposes  to  read  "  et  probatum  est ;'"  and  a  little  lower  down 
he  thinks  it  better  to  read,  "  Dum  volo  Titium  in  ipso 
delicto  deprehendere  permisi  servo,  quasdem  res  ad  eum 
perferre  qusesitum  est,  utrum  furti,  etc."  This,he  affirms, 
will  make  the  text  agree  with  the  explanation  given  by 
Theophilus.  In  the  Institutes,  '*  probatum  est"  is  omitted, 
and  the  whole  passage  is  included  in  a  single  period;  be- 
cause, whilst  Gains  was  transcribing  from  a  collection  of 
Responses,  Justinian  referred  to  the  subject  as  a  dispute 
among  the  older  jurists,  in  order  that  he  might  pronounce 
his  own  decision  of  the  question  under  consideration ; 
hence  he  says  "  per  nostram  decisionem  sanximus." 
Huschke's  Kritik,  pp.  103,  104. 


199.  Interdum  autem  etiam  libe- 
rorum  hominum  furtum  fit,  veluti  si 
quis  liberorum  nostrorum  qui  in  po- 
testate  nostra  sunt,  sive  etiam  uxor 
quae  in  manu  nostra  sit,  sive  etiam 
judicatus  vel  auctoratus  (c)  meus 
subreptus  fuerit. 

Just.  iv.  1.  9. 


199.  But  sometimes  a  theft  (fur- 
tum) may  be  committed  on  a  free 
man,  for  example,  if  anyone  shall 
have  kidnapped  one  of  our  children 
under  oxxv potestas,  or  our  wife  who 
is  in  our  manus,  or  anyone  adjudica- 
ted to  us  by  the  sentence  of  a  judge 
or  even  my  gladiator. 
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(c)  An  auctoratus  was  one  'vvho  had  bound  himself  to  do 
anything  for  hire  or  payment.  It  is  here  applied  to  one 
who  was  engaged  to  fight  as  a  gladiator.  Thus  Paulus  in 
speaking  of  those  persons  whom  it  was  lawful  to  slay  ("  quas 
viro  liceat  occidere"),  mentions  among  others,  "  Qui  auctor- 
amento  rogatus  est  ad  gladium,  vel  etiam  ilium,  qui  operas 
suas,  ut  cum  bestias  pugnaret,  locavit." 
col.  iv.  3.  2. 


Mos.  et  Rom.  leg. 


200.  Aliquando  etiam  swse  rei 
quisque  furtum  committifc,  veluti 
si  debitor  rem  quam  creditori  pignori 
dedit  subtraxerit,  vel  si  bonae  fidei 
possessori  rem  meam  possidenti 
subripuerim.  Unde  placuit  sum  qui 
Beri'um  suum  quem  alius  bona  fide 
possidebat  ad  se  reversum  celaverit 
furtum  committere. 

Just.  ir.  1.  10. 


200.  In  some  cases  a  man  commits 
a  furtum  even  on  his  own  property. 
For  example,  if  a  debtor  who  haa 
given  a  thing  in  pledge  to  his  credi- 
tor, takes  it  secretly  away,  or  if  I 
have  carried  off  a  thing  belonging  to 
me  from  a  hona-fide  •possessor. 
Hence,  it  has  been  held  that  he  who 
has  concealed  the  return  of  his 
escaped  slave  possessed  bona-Jide  by 
another,  commits  a  theft  (^furtum). 


201.  Rursus  ex  diverse  inter dum 
rem  alienam  occupare  et  usucapere 
concessum  est,  nee  creditur  furtum 
fieri,  velnt  res  hereditarias  quarum 
non  prius  nactus  possessionem  neces- 
sarius  heres  esset ;  nam  necessario 
herede  extante  placuit,  ut  pro  herede 
nsucapi  possit.  Debitor  quoque  qui 
fiductam  quam  creditori  mancipa- 
verit  aut  in  jure  cesserit  detinet,  ut 
Buperiore  commentario  rettulimus, 
sine  furto  possidere  et  usucapere 
potest. 


201.  Again,  on  the  other  hand, 
sometimes  the  occupation  and  usuca- 
pion of  a  thing  belonging  to  another 
person  is  allowed,  and  it  is  con- 
sidered that  no  furtum  is  committed ; 
for  example,  things  appertaining  to 
the  inheritance,  of  which  the  neces- 
sary heir  (heres  necessarius)  has  not 
previously  obtained  the  possession ; 
for  if  there  be  a  necessary  heir,  it  is 
held  that  usucapion  may  be  made  in 
the  place  of  the  heir  (pro  herede). 
Also  the  debtor  who  detains  the 
Jidiicia  which  has  been  mancipaled  or 
ceded  injure  to  the  creditor,  as  we 
have  explained  in  the  second  book, 
can  both  possess  a  thing  and  hold  it 
by  usucapion  without  committing  a 
theft. 


202.  Interdum  furti  tenetur  qui 
ipse  furtum  non  fecerit :  qualis  est 
cujus  ope  consilio  furtum  factum 
est.     In  quo  numero  est  qui  niimmos 


202.  Sometimes  a  person  is  held 
liable  for  furtum,  who  has  not  him- 
self committed  the  theft :  as  is  he  by 
whose  aid  and  help  a  fxwtum  haa  been 
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tibi  excussit,  ut  eos  alius  surriperet, 
vel  opstitit  tibi,  nt  alius  surriperet, 
aut  ores  aut  boves  tuas  fugavit,  ut 
alius  eas  exciperet;  et  hoc  veteres 
scripserunt  de  eo  qui  panno  rabro 
fugavit  armentum.  Sed  si  tquic?  per 
lasciviam,  et  non  data  opera,  ut 
furtum  committeretur,  factum  sit, 
videbimus  an  utilis  Aquilioe  actio  dari 
debeat,  cum  per  legem  Aquiliam 
quae  de  damno  lata  est  etiam  culpa 
puniatur.  (d) 


committed.  In  which  number  is  one 
who  has  upset  your  coins  (nummcs) 
that  another  may  steal  them,  or  has 
put  himself  in  your  path  that  another 
may  rob  you,  or  has  put  to  flight 
your  sheep  or  oxen,  in  order  that 
another  may  catch  them ;  and  this 
the  ancients  have  written  concerning 
him  who  with  a  red  cloth  has  put  to 
flight  a  herd  of  cattle.  But  if  any- 
thing has  happened  from  mere  wan- 
tonness, and  not  with  the  inten- 
tion that  a  theft  (furtum)  should  be 
committed,  we  shall  see  whether  a 
"utilis  Aquilise  actio"  ought  to  be 
given,  since,  by  means  of  the  Aquilian 
law,  passed  to  award  injury  for 
damage  done  to  another,  culpa  also 
is  made  punishable. 


(d)  The  accoraplices  ot  a  thief  were  held  liable  by  the 
actio  furti  just  as  the  thief  himself.  They  were,  however, 
only  regarded  as  accomplices  when  they  were  joined  with 
him  in  the  same  intention  and  wilfully  aided  him  in  his 
designs.  Unless  they  had  rendered  aid  intentionally,  they 
were  not  regarded  as  accomplices.     Domenget  in  loco. 


203.  Furti  antem  actio  ei  competit 
cujus  interest  rem  salvam  esse,  licet 
dominus  non  sit :  itaque  nee  domino 
aliter  competit,  quam  si  ejus  infersit 
rem  non  perire. 


203.  An  action  of  theft  (actio  furti 
is  given  to  him  who  has  an  in- 
terest in  the-pi^servation  of  the  pro- 
perty, although  \e  may  not  be  the 
owner;  therefore  it  is  only  given 
to  the  owner,  when  he  has  a  legal 
interest  in  the  maintenance  of  the 
thing. 


204.  Unde  constat  creditorem  de 
pignore  subrepto  furti  agere  posse ; 
adeo  quidem,  ut  quamvis  ipse  domi- 
nus, id  est  ipse  debitor,  earn  rem 
Bubripuerit,  nihilominus  creditor! 
ccwrpetat  actio  furti. 


204.  Whence  it  is  manifest  that 
the  creditor  may  employ  the  "  actio 
furti "  when  the  thing  pledged  to 
him  is  stolen  (de  pignore  subrepto), 
BO  that  indeed  the  creditor  can  avail 
himself  of  the  "  actio  furti,"  even  if 
the  owner,  that  is  to  say  the  debtor 
himself,  has  furtively  taken  the  thing 
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205.  Item  si  fullo  polienda  ouran- 
dave,  aut  sarcinator  fiarcienda  vesti- 
menta  meroede  ccrta  acceperit,  eaque 
furto  amiserit,  ipso  farti  habet  actio- 
nem, nou  dominus ;  quia  domini 
nihil  interest  ea  non  perisse,  cum 
judicio  locati  a  fullone  aut  sarcina- 
tore  Buum  persequi  possit,  si  modo 
is  fullo  aut  sarcinator  ad  rem  prse- 
Btandam  sufBciat;  nam  si  Bolvendo 
non  est,  tunc  quia  ab  eo  dominus 
Buuva  consequi  non  potest,  ipsi  fui'ti 
actio  oooipetit,  quia  hoo  casu  ipsius 
interest  rem  ealvam  esse. 


205.  Again,  if  either  a  fuller  ro- 
ceives  garments  to  calender,  or  a  tai- 
lor  accepts  them  to  mend  for  a  fixed 
sum,  and  the  garments  are  lost  by 
theft,  the  bailee  himself  and  not  the 
owner  has  the  "  actio  furti ;  "  for  the 
owner  has  no  legal  interest  in  their 
preservation,  since  he  can  by  means 
of  the  action  of  hiring  {judicio  lucati) 
recover  its  value  from  the  tailor 
or  fuller,  if  only  the  fuller  or  tailor 
have  sufficient  means  to  pay ;  but  if  he 
be  not  solvent,  then  because  the 
owner  cannot  recover  the  value 
from  him,  he  is  entitled  to  the  '•  actio 
furti,"  since,  in  this  case,  he  himself 
has  a  legal  interest  in  the  preservation 
of  the  thing. 


206.  Quae  de  fullone  aut  sarcina- 
tore  diximuB,  eadem  transferemus 
et  ad  eum  cui  rem  commodavimus  ; 
nam  nt  illi  mercedem  capiendo  cus- 
todiam  praestant,  ita  hie  quoque  (e) 
utendi  commodum  percipiendo  simi- 
liter necesse  habet  custodiam  pra3- 
stare. 


206.  What  wo  have  stated  in  regard 
to  the  fuller  or  the  tailor,  may  be 
also  considered  as  equally  applicable 
to  the  borrower  j  for  as  he  who  takes 
a  rent  must  be  answerable  for  the 
care  of  the  thing,  so  also  the  bor- 
rower by  accepting  the  use  of  a  thing 
ought  equally  to  be  answerable  for 
the  custody  of  the  thing  lent. 


(<?)  The  reading  "Ita  hie  quoque"  is  from  Goeschen.  It 
has  met  with  the  approval  of  both  Boecking^  and  Huschke. 
The  MS.  has  hi,  and  the  older  reading  was  is.  Huschke 
affirms  that  only  hie  can  be  the  proper  antithesis  of  the 
word  illi  used  in  the  previous  sentence.     Kritik,  p.  103. 


207.  Sed  is  apnt  quem  res  deposita 
est  custodiam  non  prajstat,  tantnm- 
que  in  eo  obnoxins  est,  si  quid  ipso 
dolo  fecerit :  qua  de  causa  si  res  ei 
Bubrepta  fuerit  qua3  restituenda  eat, 
ejus  nomine  dopositi  non  fenetur,  neo 
ob  id  ejus  interest  rem  salvam  esse: 
furti  itaque  agere  non  potest ;  sed  ea 
actio  domino  cowipetit. 


207.  But  he  with  whom  a  thing  is 
deposited  is  not  answerable  for  the 
charge  thereof,  and  ia  himself  only 
liable  for  what  he  has  done  wilfully 
wrong  (dolo  malo).  Vot  which  rea- 
son if  the  thing  which  he  ought  to 
restore  has  been  stolen  from  him,  he 
is  not  answerable  for  it  in  an  actio 
depositi,  and  has  also  no  interest  in 
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the  preservation  of  the  thing  ;  there- 
fore ho  is  not  entitled  to  tho  actio 
furti,  but  that  action  appertains  to 
the  owner. 


208.  In  summa  sciendnm  est  quae- 
situm  esse,  an  impubes  rem  alienam 
awovendo  furtum  faciat.  Plerisque 
placet,  quia  furtum  ex  adfectu  con- 
sistit,  ita  demum  obligari  eo  crimine 
impuberem,  si  proximus  pubertati 
sit,  et  ob  id  intellegat  se  delinquere. 

CO 


208.  To  conclude,  we  ought  to 
know  that  the  question  has  been 
asked,  whether  a  minor  by  taking 
the  property  of  another,  commits  a 
theft ;  most  jurists  are  of  opinion 
that  since  theft  consists  in  the  inten- 
tion (e»  adfectu,  consistit),  the  minor 
is  only  liable  for  this  offence  when 
he  draws  near  to  puberty  (Tproximus 
'pubsrtati) ,  and  consequently  knows 
that  he  is  committing    an    offence. 


(/)  A  minor  was  not  held  to  be  criminally  liable,  unless 
he  were  doli  capax.  Infants — that  is,  children  of  both 
sexes  before  the  age  of  seven  years — were  doli  incapax. 
From  the  seventh  year  to  the  age  of  puberty  children  were 
either  tnfanticB  or  pubertati  proximi,  accordmg  as  they  were 
nearer  to  the  age  of  infancy  or  puberty.  Gensler  maintains 
that  the  accountability  of  children  should  depend  entirely 
upon  their  degree  of  intellect.  Archiv.  Civ.  Prax.  vol  iv.  p. 
316.  But  when  youth  approaches  towards  maturity  {puber- 
tati proximi)  then  the  Germans  say  "Bosheit  erflillt  das 
Alter,"  or  "  Wickedness  serves  for  age,"  a  maxim  derived 
from  the  Canon  law,  where  "  Malitia  JEtatem  supplet "  must 
be  taken  with  the  same  modification.  Mittermaier  thousrht 
that  the  rule  of  the  Canon  law  rested  upon  a  misunderstand- 
ing of  1.  3.  Cod.  si  minor  se  major  dex.,  etc.  (2.43),  and  says 
that  in  modern  jurisprudence  it  should  be  left  to  the  judge 
to  decide  whether  the  minor  be  doli  capax  or  incapax. 
Recent  legislation  in  Europe  delays  the  accountability  of 
children  till  a  later  period  than  seven  years,  and  lays  down 
the  rule  that  even  till  after  that  period  the  child  is  only 
amenable  to  parental  correction,  or  to  that  public  correction 
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which  is  substituted  for  it.     Nothing  is  left  to  conjecture 
in  the  case  of  childhood,  either  for  or  against  accountability. 
The  law  lays  down  no  fixed  rule,  but  it  imposes  upon  the 
judge  the  duty  of  deciding  in  every  individual  case.     When 
childhood  is  held  to  be  accountable  a  milder  punishment 
is  deemed  sufficient  than  would  be  inflicted  upon  an  adult 
criminal.     Again,  the  grounds  on  which  accountability  is  to 
be  decided  are  the  following :    the  manner  in  which  the 
offence  was  committed  ;  the  actual  age  of  the  offender ;  the 
physical  condition  of  the  child — especially  whether  puberty 
has  been  attained  ;  the  amount  of  culture  of  the  intellectual 
and  moral  powers,  in  connection  with  which  it  ought  to  be 
carefully  ascertained  whether  the  physical  and  intellectual 
condition  of  the  offender  be  such  as  to  constitute  an  impedi- 
ment to  accountability.  According  to  the  French  Crim .  Code, 
art.  66,  the  age  of  sixteen  is  held  to  be  the  age  of  criminal 
accountability  :  "Lorsque  I'accuse  aura  moins  de  seize  ans, 
s'il  est  decide  qu'il  a  agi  sans  discernementy     The  article 
then  goes  on  to  say  that  the  child  charged  with  an  offence 
will  be  acquitted,  but  that,  according  to   circumstances,  he 
will  be  either  remitted  to  his  parents,  or  sent  to  a  reforma- 
tory to  be  brought  up  and  detained  during  such  a  number 
of  years  as  the  judge  shall  determine,  which  shall  not  ex- 
tend beyond   his  twentieth  year.     For  the    punishment  of 
death,  in  capital  cases   the  juvenile  offender  is  sentenced  to 
hard  labour  and  imprisonment  in  a  House  of  Correction. 
Upon  this  interesting  and  important  subject,  and  for  an 
account  of  the  liability  of  children  in  the  different  German 
states,  see  Feuerbach  Lehrbuch  des  pein.  Rechts,  edit.  Mit- 
termaier,  Giessen,  1847,  sees.  90,  90a,  especially  note  13. 

Devi  Bonorum  Raptouum.  Concerning  Goods  poecibly  taken. 

209.  Qui  res  alicnaa  rapit  tenetur  209.  He  who  takes  away  forcibly 

etiam  farti :  quis  enim  magis  alieuam  the  property  of  another  (rapit),  is  also 

rem  invito  domino   contrectat  quam  liable  for  theft,  for  who  takes  the 

qui  rapit  ?     Itaque  recte  dictam  est  property  of  another  more  against  the 

eum  improbam  furem  ease.     Se<Zpro-  will  of  the  owner  (invito    domino), 

priam  actionem  ejus  delicti  nomine  than  he  who  seizes  it  with  violence  ? 


? 
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Praetor  introduxit,  qn^  appellatur 
vi  bonorum  raptorum ;  et  est  intra 
annum  qiiadrupli  actio,  post  annum 
eimpli.  Quaa  actio  utilis  est,  et  si 
quis  unam  rem,  licet  minimam,  ra- 
puerit. 


Hence  it  has  been  rightly  said,  that 
such  a  one  is  the  worst  of  robbers 
{improhum  furem).  But  the  praetor 
has  introduced  a  special  action  for 
this  offence  which  is  called  "  vi  bo- 
norum raptonim ;  "  and  it  is  an  action 
for  the  four-fold  (quadrupli)  within 
the  year,  after  the  first  year  for  the 
simple  value  (shnpli).  This  action  is 
a  "  utilis  actio,"  even  if  any  one  has 
taken  a  single  thing  by  violence, 
however  small  it  may  be. 


210.  Damni  injuriee  actio  consti- 
tuitur  per  legem  Aquiliam.  Cujus 
primo  capite  cautum  est,  ut  si  quis 
hominem  alienum,  eamve  quadmpe- 
dem  quae  pecudum  numero  sit,  in- 
juria Occident,  quanti  ea  res  in  eo 
anno  plurimi  fuerit,  tantum  domino 
dare  damnetur.  (^) 


210.  The  action  for  unjust  damage, 
{damni  injurice)  is  established  by 
means  of  the  Aquilian  law  (lex 
Aquilia),  in  the  first  chapter  of 
which  it  is  provided,  that  if  anyone 
has  illegally  killed  another's  slave, 
or  one  of  those  quadrupeds  that  are 
accounted  as  cattle  (jyceudes)  he  shall 
be  condemned  to  pay  to  the  owner 
that  amount  which  was  the  highest 
value  of  the  thing  at  any  time  during 
the  previous  year. 


(g)  The  words  of  the  first  chapter  of  the  Aquilian  law  are 
found  in  the  Digest,  and  are  as  follows  :  "  Qui  servuiu  ser- 
vamve  alienum  alienamve,  quadrupedemve  pecudem  injuria 
occiderit,  quanti  id  in  eo  anno  plurimi  fuerit,  tantum  aes 
dare  domino  damnas  esto."  1.  2.  pr.  Dig.  ad  leg.  Aquil. 
(19.  2.)  The  actions  given  by  the  lex  Aquilia  were  for  inju- 
ries done  directly  and  by  actual  contact  {cor pore).  Subse- 
quently, however,  as  we  learn  from  the  present  passage,  a 
"  utilis  actio"  was  given  if  the  injury  were  done  corpori, 
but  not  corpore.  Ulpianus  informs  us  that  it  was  a  plebis- 
citum,  and  that  it  was  passed  upon  the  rogation  of  the  Tri- 
bune Aquilius,  in  the  year  467  a.u.c.  It  had  the  effect  of 
repealing  all  preceding  laws  upon  the  subject;  both  those  of 
the  Twelve  Tables  as  well  as  any  others.  "  Lex  Aquilia 
oinnibut-  logibus,  qt;a?  ante  se  de  dannio  injuria  locutoc  sunt 
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derogavit,  sive  duodecim  tabulis,  sive  alia  quae  fuit ;  quas 
leges  nunc  referre  non  est  necesse.  Quae  lex  Aquilia  ple- 
biscitum  est,  quum  earn  Aquilius  Tribunis   plebis  a  plebe 


rogaverit. 


1.  1.  Dig.  ad  leg.  Aquil.  (9.  2.) 


211.  Is  injuria  autem  oooidere  in- 
tellegitur  cujus  dolo  aut  culpa  id 
accident,  neo  ulla  alia  lege  damnum 
quod  sine  injuria  datur  reprehendi- 
tur :  itaque  inpunitua  est  qui  sine 
culpa  et  dolo  malo  casu  quodam 
damnum  oommittit. 


211.  But  he  is  understood  to  kill 
illegally,  by  whose  deceit  (dolus)  or 
fa,VL\t{culpa)  death  may  have  happened, 
and  by  no  other  law  is  loss  aris- 
ing without  an  illegal  act  punish- 
able J  hence  he  goes  unpunished  who 
without  fault  or  deceit  {doliis  malus), 
commits  damage  by  mere  accident. 


212.  Neo  solum  corpus  in  actione 
hujus  legis  eestimatur:  sed  sine  si 
servo  occiso  plus  dominus  capiat 
damni  quam  pretium  servi  sit,  id 
quoque  sestimatur:  velut  si  servus 
meus  ab  aliquo  heres  institutus,  ante 
quam  jnssu  meo  hereditatem  oerne- 
ret,  occisus  fuerit ;  non  enim  tantum 
ipsius  pretium  sestimatur,  sed  et 
hereditatis  amissse  quantitas.  Item 
si  ex  gemellis  vel  ex  comoedis  vel 
ex  sympTioniacis  unus  occisus  fuerit, 
non  solum  occisi  fit  sestimatio,  sed 
eo  amplius  quo^we  co»iputatur  quod 
ceteri  qui  supersunt  depretiati  sunt. 
Idem  juris  est  etiam  si  ex  pari  mula- 
rum  unam,  vel  etiam  ex  quadrigis 
equorum  unum  ocoiderit.  (h) 


212.  Not  only  the  value  of  the 
thing  slain  is  estimated  in  the 
action  given  by  this  law;  but  if 
indeed  the  owner  has  sustained 
special  damage  by  the  death  of  his 
slave,  that  also  is  estimated ;  for  ex- 
ample, if  my  slave,  having  been 
instituted  heir  by  anyone,  shall  be 
killed  before  he  has  made  cretio  of 
the  inheritance  by  my  order ;  for 
not  only  is  the  value  of  the  slave 
himself  estimated  in  this  case,  but 
also  the  amount  of  the  lost  inherit- 
ance. Again,  if  from  a  span  of 
cattle,  or  from  a  company  of  actors, 
or  of  musicians,  one  has  been  slain, 
not  only  is  the  value  of  the  one 
Blain  taken  into  account,  but  allow- 
ance is  made  in  the-estimate  for  the 
depreciation  in  value  of  those  which 
still  survive.  The  same  rule  of  law 
is  applicable  if  one  out  of  a  pair  of 
mules,  or  even  one  out  of  a  double 
span  of  horses  has  been  slain. 


(h)  The  lex  Aquilia  had  for  its  object  the  punishment 
of  an  injury  done  in  violation  of  the  law,  that  is  to  say,  by 
the  culpable  act  of  the  wrong-doer.     Tlius  Ulpianus  says, 


In 


lege 


Aquilia  et   levissima   cul])a  venit  "  1.  44. 


Dig. 


ad 
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leg.  Aquil.  (9.  2).  The  first  chapter  refers  to  the  case  where 
slaves  or  certain  animals  have  been  slain  ;  as  horses,  mules, 
asses,  oxen,  sheep,  goats  and  pigs.  The  text  explains  the 
means  by  which  the  valuation  was  to  be  made.  In  the  next 
section  we  see  that  there  were  two  remedies  for  the  party 
injured.  He  might  avail  himself  either  of  a  public  accusation 
(capitali  crimine  euin  reum  facere),  or  he  might  employ  the 
remedy  given  by  the  Aquilian  law  {vel  hac  lege  damnum 
persegvi),  s.  11.  Instit.  de  leg.  Aquil.  (4.  2.)  Domenget 
thinks  that  it  follows  from  an  examination  of  the  different 
passages  that  the  actions  might  be  cumulative,  an  opinion 
which  has  been  not  without  reason  gravely  doubted.  See 
Domenget  in  loco,  and  also  1.  3.  Cod.  ad  leg.  Aquil. 
(3.  33.) 


213.  Cujus   autem   servus   occisus  213.  But  he  whose  slave  is  killed 


est,  is  liberum  arbitrium  habet  vel 
capitali  crimine  reum  facere  eum  qui 
occiderit,  vel  hac  lege  damnum  per- 
sequi. 


has  the  free  choice  either  to  sue  the 
defendant  who  has  killed  him  for 
the  capital  offence,  or  to  proceed 
under  this  law  for  compensatory 
damage. 


214.  Quod  autem  adjectam  est  in 
hac  lege:  quanti  in  eo  anno  plu- 
BiMi  EA  KES  FUEEiT,  iWad  efficit,  si 
clodum  piita  aut  lusoum  servum 
occiderit,  qui  in  eo  anno  integer 
fuerit,  ut  non  quanti  mortis  tempore 
sed  quanti  in  eo  anno  plurimi  fuerit, 
sestimatio  iiat.  Quo  fit,  ut  quis  plus 
interdum  consequatur  quam  ei  dam- 
num datum  est. 


214.  But  the  clause  in  this  law 
"  how  much  in  that  year  the  highest 
value   of  that  thing  has-  amounted 
to"  (Quanto  in  eo  anno  plurime  ea 
res  fuerit),  thus  operates ;  that  if  for 
instance  a   lame  or  partially   blind 
slave  has  been  killed,  which  in  the 
previous  part  of  the  year  had  been 
sound  of  body,  the  valuation  is  not  to 
be  taken  according  to  the  worth  of  the 
thing  at  the  time  of  its  des  truction 
but  according  to  the  highest  value  it 
attained  in   that  year.     And  thus  it 
comes  to  pass,  that  sometimes  a  per- 
son obtained  as  a  recompense  more 
than  the  value  of  the  damage  done 
to  him. 
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215.  Capite  secundo  in  adstipula-  215.  The  second  chapter  of    the 

torem  qui  pecuniam  in  fraudem  sti-  lex  Aquilia  relates  to  the  adstipula- 
pulatoris  acceptam  fccerit,  quanti  ea  tor,  who  in  fraud  of  the  stipulator, 
res  est,  tanti  actio  constituitur.  (t)  has  remitted  a  money  debt  by  means 

of  an  acceptilatio ;    an   action    lies 
k  against  him  for  the  sum  which  he 

has  thus  remitted. 


(i)  In  regard  to  the  second  chapter  of  the  Aquilian 
law,  Ulpianus  says,  "  Hujus  legis  secundum  quidem  capitu- 
lum  in  desuitudinem  abiit."  1.  27.  s.  4.  Dig.  ad  leg.  Aquil. 
(9.2.)  To  which  Justinian  added  "Caput  secundum  legis 
Aquilise  in  usu  non  est."  Instit.  s.  12.  de  lex.  Aquil.  (4.  3.) 
There  has  been  much  interesting  discussion  in  regard  to  the 
contents  of  the  second  chapter  of  the  Aquilian  law.  Gans 
says  that  among  the  numerous  investigations  of  this  subject, 
Hasse,^in  his  work  on  "  Culpa,"  has  proved  that  it  did  not 
treat  of  a  damnum  injuria  datum  on  a  thing  (res),  nor  merely 
relate  to  heterogeneous  matter  :  but  that  whilst  the  second 
chapter  treated  of  dolus  in  fraudem  stipulatoris,  the  other 
chapters  embraced  every  species  of  culpa.  Hasse  on 
"  Culpa,"  79-83.  Gans  Schol.  zum  Gaius,  pp.  443,  444. 
Huschke,  after  the  lapse  of  more  than  thirty  years  since 
Gans  wrote,  has  discussed  the  question  very  carefully  and 
acutely  in  his  "  Kritik."  He  thinks  that  Aquilius,  starting 
from  the  law  of  the  Twelve  Tables  in  relation  to  injuria 
(Rupitias  qui  injuria  faxit  ....  sarcito),  and  the  develop- 
ment of  the  ancient  law  by  means  of  subsequent  legislation ; 
aimed  at  the  accomplishment  of  a  comprehensive  legal 
reform  in  relation  to  "  damnum  injuria  datum"  in  general : 
and  that  his  legislation  was  distinguished  from  the  previous 
law  upon  the  subject  in  the  following  respects.  That  whilst 
the  former  law  took  cognisance  of  external  and  sensible 
damage  done  by  means  of  bodily  injury  only  (rupitia),  the 
new  law  starting  from  an  ideal  stand-point  embraced  the 
illegal  invasion  or  destruction  of  rights  of  property  in  all  res- 
pects (damnum  factum).  That  as  nearly  at  the  same  time 
the  lex  Furia  extended  the  notion  of  the  Twelve  Tables  in 
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relation  to  prescription  to  guaranty  or  security  ;  so  by  the 
lex  Aquilia  the  distinction  between  grave  and  less  serious 
injuries,  as  also  of  material  ones  was  determined,  and  a 
stricter  mode  of  procedure  introduced.  Huschke  contends 
that  this  view  does  not  rest  upon  mere  conjecture,  as 
RudorfF  seemed  to  think,  but  on  the  unexceptionable  testi- 
mony of  Ulpianus  himself,  who  says,  "  Lex  Aquilia  omnibus 
legibus,  quse  ante  se  de  damno  injuria  locatse  sunt,  deroga- 
vit,  sive  duodecim  tabulis,  sive  alia  quae  fuit :  quas  leges 
nunc  referre  non  est  necesse."  1.  1.  pr.  Dig.  ad  leg.  Aquil. 
(9.  2). 

In  accordance  with  the  preceding  views,  the  lex  Aquilia 
determined,  in  the  first  place,  the  distinction  between  speci- 
fied grave  injuries,  and  others  that  were  indefinite  and 
partial  or  trivial.  Under  the  class  of  grave  injuries,  were 
included  injuries  which  related  partly  to  things  corporal 
and  partly  to  things  incorporal.  Among  those  things 
termed  corporal,  which  formed  the  basis  of  Roman  pro- 
perty at  the  time  of  the  passing  of  the  lex,  were  slaves  and 
cattle ;  among  incorporal  things  were  obligations ;  not 
servitudes  nor  inheritances,  which  are  not  to  be  considered  as 
within  the  purview  of  this  law.  The  case  of  the  adstipulator 
treated  in  the  second  chapter,  stands  in  immediate  con- 
nexion with  obligations.  According  to  the  statement  of 
Theophilus,  the  law  was  passed  at  the  end  of  the  fourth  cen- 
tury of  the  State,  at  the  time  of  the  "secessioplebis."  Kritik, 
pp.,  107—114. 


216.  Qua  et  ipsa  parte  legis  clamni  216.  It  is   also  certain    that  this 

nomine  actionem  introduci  manifcs-  action  has  been  introduced  in  that 
turn  est.  Sed  id  caveri  non  fuit  very  part  of  the  law  under  the  appel- 
necessarium,  cum  actio  mandati  ad  lation  of  damage.  But  this  precaution 
earn  rem  sufficeret ;  nisi  quod  ea  lege  was  unnecessary,  since  the  "actio 
adversus  iniitiantem  in  duplum  agi-  mandati"  sufficed  for  the  purpose; 
tiir.  unless   that,  by  virtue  of  that  law, 

an  action  was  instituted  for  the 
doable  {in  duplum)  against  the  party 
denying  his  liability. 
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217.  Capite  tortio  de  omni  cetero 
damno  cavetur.  Itaque  si  quis  ser- 
vam  vel  earn  quadrupedem  quae  pe- 
cndum  numero  est  vulneraverit,  sive 
earn  quadrupedem  qua  pecudum  nu- 
mero non  est,  velut  canem,  aut  feram 
bestiam  velut  ursum  leonem  vulnera- 
verit vel  occiderit,  ex  hoc  capite  ac- 
tio constituitur.  In  ceteris  quoque 
animalibus,  item  in  omnibus  rebus 
quae  anima  carent,  damnum  injuria 
datum  hac  parte  vindicatur.  Si 
quid  enim  ustum  aut  ruptum  aut 
fractum  fuerit,  actio  hoc  capite  con- 
stituitur ;  quamquam  potuerit  sola 
rupti  appellatio  in  omnes  istas  causas 
BuflBoere :  ruptum  enim  intellegitur 
quod  quoquo  modo  corrupt^im  est. 
Unde  non  boZuwi  usta  aut  rupta  aut 
fracta,  sed  etiam  scissa  et  collisa  et 
effusa  et  diruta  aut  perempta  atque 
deteriora  facta  hoc  verbo  continen- 
tur.  (;■) 


217.  The  third  chapter  treats  of 
every  other  kind  of  damage.  If 
therefore  any  one  has  wounded  a 
slave  or  a  quadruped  belonging  to 
the  class  called  cattle  (pecudes),  or 
has  wounded  or  killed  a  quadruped 
not  belonging  to  that  class,  as  a  dog, 
or  a  wild  beast,  a  bear  or  a  lion,  an 
action  lies  by  virtue  of  this  chapter. 
Also  "damnum  injuria  datum"  upon 
other  animals,  as  well  as  upon  things 
that  have  no  life,  are  punished  by  this 
part  of  the  statute.  For  if  anything 
has  been  burnt,  or  destroyed,  or 
broken,  an  action  is  given  under  this 
head  of  the  law ;  although  the  appeal 
for  simple  destruction  {sola  rupti) 
would  suflBce  for  all  these  cases ;  for 
by  the  term  "ruptum"  is  to  be  under- 
stood that  which  has  been  destroyed 
in  any  manner.  Hence  this  word  com- 
prises not  only  that  which  is  burnt, 
or  destroyed,  or  broken,  but  also  that 
which  is  torn,  and  cixished,  and 
spilled,  and  demolished,  or  in  any 
other  manner  utterly  deteriorated 
and  destroyed. 


(j)  We  are  also  indebted  to  Ulpianus  for  the  contents  of 
the  third  chapter  of  the  Aquilian  law.  He  says,  "  Tertii 
autem  capite  ait  eadem  lex  Aquilia  :  Ceterarum  reriimj 
prseter  hominem  et  pecudem  occisos,  si  quis  alteri  damnum 
facit,  quod  usserit,  fregerit,  ruperit  injuria,  quanti  ea  res 
in  diebus  triginta  proximis,  tantum  ses  domino  dare  damnas 
esto."     1.  5.  Dig.  ad  leg.  Aquil.  (9.  2.) 


218.  Hoc  tamen  capite  non  quanti 
in  60  anno,  sed  quanti  in  diebus  xxx 
proxumis  ea  res  fuerit,  damnatur  is 
qui  damnum  dederit ;  ao  no  plueimi 
quidem  verbum  adicitur :  et  adeo 
qnidam  diverscB  seliolce  auctores  puta- 
verunt  liberutn  esse  jus  datum,  ut 
dumtaxat  de    xzx   diebus    proxumis 


218.  However,  in  this  chapter,  he 
who  is  chargeable  for  the  damage,  is 
condemned  not  for  the  value  of  the 
thing  in  the  previous  year,  but  for 
its  value  during  the  last  thirty  days ; 
and  the  expression  •'  the  highest 
value "  (plurimi)  is  not  employed : 
henoo  certain  doctor!  ot  the  opposite 
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vel  eum  Prastor  formulcB  adiceret  quo 
plurimi  res  fuit,  vel  alium  quo  mi- 
noris  fuit.  Sed  Sabino  placuit  per- 
inde  habendum  ac  si  etfa»i  hac  parte 
PLURIMI  verbum  adjectum  esset :  nam 
legis  latorem  conteutum  fuisse,  qiwd 
prima  parte  eo  verho  usus  esset. 


school  have  thought,  that  the  judge 
waa  only  at  liberty  to  choose  out 
of  the  last  thirty  days,  either  if  the 
Prastor  had  added  to  the  formula 
"  in  which  the  thing  had  attained  its 
greatest  value,"  or  otherwise,  "in 
which  it  was  worth  least."  But 
according  to  the  view  of  Sabinug, 
it  is  to  be  taken  as  if  also  in  this 
part  of  the  law  the  expression  "  the 
highest  value "  (plurimi)  had  been 
added  :  for  the  proposer  of  the  law 
was  satisfied,  since  he  had  employed 
that  word  in  the  first  chapter  of  the 
law. 


219.  Et  placuit  ita  demum  ex  ista 
lege  actionem  esse,  si  quis  corpore 
suo  damnum  dederit.  /toque  (fe)  alio 
modo  damno  dato  utiles  actione 
dantur :  velut  si  quis  alienum  homi- 
nem  aut  pecudem  incluserit  et  fame 
necaverit,  aut  jumentum  tam  vehe- 
mentur  egerit,  ut  rumperetur;  aut 
si  quis  alieno  servo  persuaserit,  ut  in 
arborem  ascenderit  vel  in  puteum 
descenderet,  et  is  ascendondo  aut  des- 
cendendo  cecideri^,  et  aut  mortuus 
fuerit  aut  aliqua  parte  corporis  laesus 
sit.  Item  si  quis  alienum  servum  de 
ponte  aut  ripa  in  flumen  projecerit  et 
is  suffocatus  fuerit,  turn  hie  corpore 
suo  damnum  dedisse  co  quod  projece- 
rit, non  diffioiliter  intellegi  potest. 


219.  And  thus  at  length  an  action 
was  given  by  this  law,  if  anyone  by 
his  own  bodily  act  (corpore  suo)  had 
caused  damage.  Since  on  account 
of  injury  inflicted  in  any  other  way 
analogous  actions  (utiles  aotiones) 
are  given :  for  example,  if  anyone 
has  confined  another  man's  slave,  or 
hia  cattle,  and  has  allowed  them  to 
perish  with  hunger,  or  has  driven  his 
beast  so  hard  that  he  has  destroyed 
it,  or  if  anyone  has  pereuaded  an- 
other's slave  to  ascend  a  tree,  or  to 
descend  into  a  well,  and  the  slave 
in  the  ascent  or  the  descent  has 
fallen,  and  has  either  been  killed  or 
injured  in  some  part  oi  hie  body. 
Again,  if  anyone  has  thrown  another 
man's  slave  from  a  bridge,  or  from 
the  bank,  into  the  river,  and  he  has 
been  drowned,  it  is  not^diflicult  to  be 
understood  that  such  a  one  by  his 
own  bodily  act  has  occasioned  the 
damage  in  consequence  of  his  push- 
ing the  slave  in. 


(k)  Itaque  is  a  reading  taken  from  the  conjecture  of 
Huschke.  Heffter  reads  quia,  and  Goschen  has  the  old 
reading  atqid.      The   MS.   after   the   word  "  dederit "   has 
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simply  the  letter  "q,"  and  Huschke  conjectures  that  the 
"  it "  of  the  previous  word  by  what  he  terms  "  gemmination," 
gives  the  reading  adopted  in  the  text.  In  the  sentence 
toward  the  close  of  the  section  "  item  si  quis,  etc."  Huschke 
proposes  to  read  "  quod  "  instead  of  "  item."  There  is  is  no 
"  item"  in  the  MS.,  but  the  letter  "  p  "  erroneously  written 
for  "  q,"  which  stands  for  guod.  The  "  t  "  from  which  item 
has  been  conjectured  is  from  the  "  t"  in  the  word  sit,  which 
immediately  precedes.    Kritik.  115. 

De  Injueiis.  O?  Injuet, 

220.    Injuria    autem    oommittitur  220.    Now  injury  is  not  only  com- 

non  Bolum  cum  quia  pugno  pulsat  us  mitted  when  anyone  is  struck  with 
aut  fuste  percussus  vel  etiam  verber-  the  fist,  or  beaten  with  a  stick,  or 
atus  erit,  sed  et  si  cui  convicium  fac-  even  scourged,  but  also  if  anyone  has 
turn  fuerit,  sive  quis  bona  alicujus  publicly  outraged  a  person,  or  if 
quasi  debitoris  sciens  eum  nihil  de-  anyone  has  sold  by  auction  the  pro- 
bare  sibi  proscripserit,  sive  quis  perty  of  another  as  if  he  were  his 
ad  infamiam  alicujus  libellum  aut  debtor,  although  he  knew  that  he 
carmen  scripserit,  sive  quis  matrem-  was  owing  him  nothing  :  or  again, 
familias  autprajtextatum  (Z)  adsccta-  if  anyone  has  written  a  libel 
tus  fuerit,  et  denique  aliis  pluribus  or  composed  •  an  infamous  song 
modis.  against  a  person,  or  if  any  one  silent- 

ly and  constantly  follows  after  a 
Roman  matron  (mater^familias),  or  a 
young  man  who  is  a  minor,  (prajtcx- 
tatuni^  :  and  so  in  short  in  many 
other  ways. 

(Z)  PrcBtextatus.  One  clothed  with  the  "toga  pra3texta," 
which  was  the  sign  that  the  wearer  was  an  impubes.  The 
term  was  employed  in  opposition  to  the  so-called  vesticeps, 
which  was  the  name  applied  to  one  who  had  attained  the 
age  of  puberty,  and  had  donned  the  "  toga  A'irilis."  Until 
a  Roman  youth  assumed  the  latter  garment,  he  wore  the 
"toga  proctexta."  with  its  broad  purple  hem,  which  distin- 
guished him  from  other  persons.  Ul])ianus  gives  an  account 
of  the  Roman  vestments.  He  says  "  Vestimenta  omnia  aut 
virilia  sunt,  aut  puerilia,  aut  muliebria,  aut  communia,  aut 
familiarica."     And  then,  after  describing  the  "  virilia,"  he 
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adds  "  Puerilia  sunt,  quae  ad  nullum  alium  usum  pertinent 
nisi  puerilem,  veluti  tog-ae  praetextge,  etc."  1.  23.  s.  2.  tit, 
auro,  argent,  etc.  ('34.  2.)  Again,  Ulpianus  says  "  Proxime 
aetatem  praetextati  accedere  euni  dicimus,  qui  puberera  seta- 
tern  nunc  ingressus  est."  1.  3.  s.  6.  de  lib.  exhib.  (43.  30,) 
Instit.  s.  1.  de  injur.  (4.  4.)  See  Festus  sub  vocib.  "  Vesti- 
ceps,"  and  Gellius,  5.  19.  Also  Art.  "  Iiupubes,"  Smith's 
Diet.  Gr.  et  Rom.  Antiq. 


221.  Pati  autem  injnriam  videmnr 
non  solum  per  nosmet  ipsos,  sed 
etiam  per  liberos  nostros  quos  in 
potestate  habemus  ;  item  per  uxores 
nostras  quanirts  in  mianu  non  sint. 
Itaque  si  yeluti  filiae  mese  quae  Titio 
nupta  est  injuriam  feceris,  non  solum 
filiae  nomine  tecum  agi  injuriarum 
potest,  verum  etiam  meo  quoque  et 
Titii  nomine. 


221.  Now  we  appear  to  suffer  injury 
not  only  in  our  own  person,  but  also 
in  the  persons  of  our  children  whom 
we  have  under  the  potestas  :  and  in 
the  persona  of  our  wives,  although 
they  may  not  be  in  our  manus.  There- 
fore, if  you  have  inSicted  an  injury 
on  my  daughter  who  is  man-ied  to 
Titius,  the  action  may  be  instituted 
against  yon,  not  only  in  the  name 
of  my  daughter,  but  also  in  my 
name,  and  in  that  of  Titius. 


222.  Servo  autem  ipsi  quidem 
nulla  injuria  iutellegitur  fieri,  sed 
domino  per  eum  fieri  videtur :  non 
tamen  iisdem  modia  quibus  etiam 
per  liberos  nostros  vel  uxores,  inju- 
riam pati  videmur,  sed  ita,  cum  quid 
atrocius  commissum  fuerit,  quod 
aperte  in  contumeliam  domini  fieri 
videtur,  velut  si  quis  alienum  servum 
verberaverit ;  et  in  hunc  casum 
formula  proponitur.  At  si  qui  servo 
convicium  fecerit  vel  pugno  eum 
percusserit,  non  proponitur  ulla  for- 
mula, nee  temere  petenti  datur.  (wi) 


222.  But  on  the  slave  himself  no 
injury  seems  to  be  inflicted,  foritwas 
regarded  as  done  to  the  master 
through  him ;  yet  in  this  case  we 
do  not  seem  to  suffer  an  injury  in 
the  same  manner  as  in  the  persons  of 
our  chldren  or  our  wives;  but  then 
only,  when  something  more  shamefal 
has  boen  done,  which  appears  mani- 
festly to  be  intended  as  an  insult  to 
the  n:  aster  of  the  slave,  for  example, 
if  an)  one  has  scourged  another 
person's  slave,  and  in  this  case  a 
mode  of  procedure  (tormula)  is  provi- 
ded. But  if  on  the  otherjhand  anyone 
has  merely  outraged  a  jlave,  or  has 
smitten  him  with  the  fist,  no  mode  of 
procedure  (formula)  Ms  provided,  and 
one  is  not  obtained  by  any  one  seek- 
ing it  without  good  reason. 
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(m)  Paulus  gives  the  following  definition  of  injury : 
"  Generaliter,"  says  he,  "  dicitur  injuria  omne  quod  non 
jure  fit.  Specialiter  alias  contumelia,  quam  Grseni  dSiKtav 
(wrouff)  vacant :  nam  cum  Prsetor  non  jure  ad  versus  nos 
pronuntiat,  injuriara  nos  accepisse  dicimus,  Unde  apparet 
non  esse  verum  quod  Labeo  putabat,  apud  Praetorem  inju- 
riam  o/3piv  (insult,  outrage)  duntaxet  significare.  Com- 
mune omnibus  injuriis  est,  quod  semper  adversus  bonus 
mores  fit,  id  quod  non  fieri  alicujus  interest.  Hoc  edictum 
ad  eam  injuriam  pertiuet,  quae  contumeli^e  causa  fit.  Fit 
autem  injuria  vel  in  corpore,  dum  csedimur :  vel  in  auribus, 
dum  convitium  patimur;  vel  cum  dignitas  laeditur,  ut  cum 
matronse  vel  prstextato  comites  abducuntur."  Mos.  et  Rom. 
legum  collat.  ii.  5.  1 — 4,  See  also  Paulus  Recep.  Sent,  v.  4. 
Ulp.  1.  1.  pr.  sec.  1.2.  Dig,  de  inj.  (47.  10)  and  for  the  words 
of  the  edict,  h  7.  ss.  2.  25.  34  1.  17.  s.  10.  Dig.  tit.  cit.  (47. 
10)  Gains  ii.  78  et  sec. 

223.   PcBna  autem  injuriarum  ex  223.   But  the  punishment  for  injury 

lege  xii  tab ularuni  propter  membrum  according  to  the  law  of  the  Twelve 
quid  em  ruptum  talio  erat;  propter  Tables,  for  a  member  destroyed  was 
OB  vero  fractum  aut  coZlisum  trecen-  the  "talion"  (a  limb  for  a  limb),  i.e. : 
tomm  assinm  poena  erat  statnta,  si  for  a  bone  broken  or  crushed,  the 
libero  os  fractam  erat;  at  si  servo,  penalty  was  fixed  at  three  hundred 
CL  propter  ceteras  vero  injurias  xxv  Asses  if  it  were  the  bone  of  a  free- 
assium  poena  erat  constituta.  Et  man,  but  one  hundred  and  fifty  Asses 
videbantur  illis  temporibus  in  magna  if  it  were  that  of  a  slave.  On  the 
paupertate  satis  idonese  istae  pecuniae  other  hand  the  penalty  for  other 
poenas  esse,   (n)  injuries  was  placed   at    twenty-five 

Asses.  On  account  of  the  great 
poverty  in  those  times,  these  pecu- 
niary penalties  seem  to  have  been 
quite  suflBcient. 

(n)  Ulpianus  says,  "  Injuriam  si  quidem  atrox,  id  est 
gravis  non  sit,  non  sive  judicis  arbitrio  aestimat  actor.  Atro- 
cem  autem  sestimare  solet  Praetor ;  atque  colliget  id  ex 
facto,  ut  puta  si  verberatus,  vel  vulneratus  quis  fuerit."  Mos 
et  Rom.  legum  Col.  ii.  2.  2.  "Si  quis  membrum  rupit,  aut 
OS  fregit,  talione  proximus  agnatus  ulciscitur."      Cato  Orig. 
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apud  Pris.  vi.  p.  710.  Paulus  says,  "  Injuriarum  actio  aut 
legitima  est,  aut  honoraria.  Legitima  ex  lege  duodecim  tab- 
ularum.  '  Qui  injuriain  alteri  faxit  quinque  et  viginti  poeno 
urito.'  Quse  lex  generalis  fuit ;  fuerunt  et  speciales,  velut 
ilia  :  '  Manu,  fusti  si  os  fregit,  libero  CCC,  servo  CL  pcena 
sunto.'  "  Mos.  et  Rom.  legum  Collat.  ii.  5.  5.  Injuries 
were  inflicted  on  the  body  by  blows,  on  the  ears  by  shameful 
language,  and  on  the  life  of  anyone  by  some  turpitude  or 
dishonour.  "  Injuriae  sunt,  qua3  aut  pulsatione  corpus,  aut 
convicio  aures,  aut  aliquaturpitudine  vitamalicujus  violant." 
Auct.  ad  Her.  4.  25. 


224.  Sed  nunc  alio  jure  ntimur. 
Permittitur  enim  nobis  a  Prastore 
ipsis  injuriam  aestimare;  et  judex 
vel  tanti  condemnat  quanti  nos  oesti- 
maverimus,  vel  minoris,  prout  ilK 
visum  fuerit.  Sed  cum  atrocem  in- 
juriam Praetor  sestimare  soleat,  si 
simul  constituent  quantse  pecuniaa 
nomine  fieri  debeat  vadimonium  hao 
ipsa  quantitate  taxamus  formulam 
et  judex  qnamvis  possit  vel  minoris 
damnare,  plerumque  tamen  propter 
ipsius  Prsetoris  actoritatem  non  audet 
minuere  condemnationem.  (o) 


224.  But  we  employ  now  a  dif- 
ferent rule  of  law;  for  the  prsetor 
permits  us  to  estimate  the  amount 
of  injury,  and  the  judge  condemns 
the  offender  to  pay  what  we  have 
estimated,  or  less,  according  to  his 
judgment ;  but  as  the  prsetor  deter- 
mines if  the  injury  is  very  great,  so 
at  the  same  time  is  it  fixed  for  what 
amount  the  "  vadimonium  "  must  be 
given :  we  ought  to  estimate  our 
demand  according  to  this  determi- 
nation, and  although  the  judge  can 
condemn  to  a  sum  less  than  the 
estimation,  yet  generally  on  account 
of  the  authority  of  the  prsetor,  he 
does  not  venture  to  diminish  that 
amount. 


(c)  After  the  passing  of  the  lex  ^lia  Sentia  the  judges 
were  classified  as  follows ;  Judices,  strictly  so  called,  and 
Recuperatores.  The  latter  were  appointed  in  actions  for 
injury;  in  the  case  of  the  "interdictum  de  vi  armata;"  the 
"  actio  vibonorum  raptorum,"  and  in  the  case  of  vademonium. 
AVhen  the  promise  to  appear  beforethe  tribunal  had  been 
made,  the  party  was  threatened  with  Recuperatores  to  con- 
demn him  if  he  failed  in  his  promise,  in  actions  relating  to 
Status,  and  in  several  other  cases.  See  Puchta's  Instit.  ii.  57 
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225.  Atrox  antom  injuria  sestima-  225.  But  an  injury  is  considered  as 

tnr  vel  ex  facto,  velut  si  quis  ab  ali-  severe  from  the  nature  of  the  act  ; 
quo  vnlncratus  aut  verberatas  fusti-  for  example,  if  a  person  has  been 
busve  caosus  fuerit ;  vel  ex  loco,  wounded  by  any  one,  or  scourged  or 
velut  si  cui  in  tLcatro  aut  in  foro  beaten  to  death  with  rods  ;  or  accord- 
injuria  facta  sit;  vel  ex  persona,  ing  to  the  place,  as  for  instance  if  an 
velut  si  magistratus  injuriam  passus  injury  is  done  to  any  one  in  the 
fuerit,  vel  senatoribus  ab  humili  per-  theatre  or  in  the  forum;  or  according 
Bona  facta  Bit  injuria.  (j>)    (5)  to  the  person,  as  if  a  magistrate  shall 

have  suffered  an  injury,  or  an  injury 
be  done  to  a  senator,  by  a  person 
in  a  low  station  of  life. 


(p)  The  praetor  substituted  for  certain  penalties  a  pecuniary 
satisfaction  estimated  by  the  judge,  who  in  making  his  award 
took  into  consideration  the  position  and  quality  of  the  com- 
plainant, and  also  of  the  party  charged  with  the  offence,  and 
likewise  the  gravity  of  the  injury  which  had  been  inflic- 
ted. The  prosecutor  had  his  choice  between  a  criminal 
prosecution  and  a  civil  action  ;  but  he  was  not  permitted  to 
avail  himself  of  both.  Justinian  says,  "In  summa  sciendum 
est.  de  omni  injuria  eum  qui  passus  est,  posse  vel  criminal- 
iter  agere  vel  civiliter."  Instit.  s.  10.  de  injur.  (4.4.)  An 
action  for  injury  was  extinguished  either  by  pardon  or  bv 
delay  [mora).  The  injury  was  considered  as  forgotten  after  the 
space  of  one  year.  The  action  did  not  pass  to  the  heirs  of 
the  person  injured,  unless  before  his  decease  the  action  had 
been  prosecuted  through  the  preliminary  stages  to  the 
"litis  contestatio."  Diocletianus  in  a  constitution  said: 
"  Si  autem  in  rixa,  inconsulto  calore  prolapsus,  homicidii 
convicium  objecisti,  et  ex  eo  die  annus  excessit,  quum  injuri- 
arura  actio  annuo  tempore  prasscripta  sit,  ob  injurioc  ad- 
missum  conveniri  non  potest."  1.  5.  Cod.  de  injur.  (9.  35.) 
17. Dig.  de  injur,  et  famos.  libel.  (47.  10.) 

(7)  Huschke  thinks  tbat  it  is  probable  that  all  the 
enactments  contained  in  the  Twelve  Tables  in  relation  to 
injury  have  been  preserved,  and  that  at  any  rate  the  frag- 
ments contain  a  complete  system  upon  the  subject  of  injury. 
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The  Decemvirs  distinguished — 1st,  Injuries  which  touched 
the  honour  or  the  personal  status  of  any  one  :  such  as 
"  occentare  sive  carmen  condere,  quod  infamiam  faceret 
flaoitlumve  alteri."  Under  this  head  would  be  included 
all  that  was  calculated  to  affect  a  man  publicly,  whether 
uttered  by  word  of  mouth,  or  published  in  a  writing.  In 
accordance  with  the  principle  of  the  '*  Talion,"  the  punish- 
ment was  most  severe,  for  it  appears  to  have  been  capital. 
The  man  who  was  rash  enough  to  smite  with  w^ords  (verbis 
verherare)  was  in  his  turn  beaten  to  death  with  rods 
(fastihus  ferire).  Although  such  cruel  punishment  might 
satisfy  revenge,  it  was  more  usual  to  proceed  against 
the  wrong-doer  by  means  of  the  legis  actio  privata;  in  which, 
case  the  penalty  resembled  that  for  a  "  furtum  manifestum." 
Still,  it  sometimes  happened  that  judicia  privata  and  puh- 
lica  did  not  vary  very  much  in  the  punishment  awarded 
for  the  particular  offence.  2nd.  The  remaining  injuries  recog- 
nised under  the  ancient  law,  were  divided  into  severe  and 
slight  injuries.  Of  severe  injuries  there  were  two  kinds  : 
The  destruction  of  an  entire  bodily  member;  "  Si  membruili 
rupit,  ni  cum  eo  pacit,  talio  esto."  Fest.  v.  Talionis.  Gell. 
20.  1  ;  and  the  breaking  or  fracturing  of  a  bone  without 
destroying  it,  that  is  to  say,  without  the  severing  or  laming 
of  the  member.  All  other  injuries  not  included  in  the 
above  categories  were  grouped  in  a  single  class  by  the  laws 
of  the  Twelve  Tables,  and  to  this  class  was  applied  the 
term  injuria,  which  at  a  later  period  came  to  denote  not 
simply  a  class,  but  the  genus  itself  Such  injuries  were 
atoned  for  by  a  pecuniary  penalty.  Cic.  de  Repub.  4.  10. 
Tusc.  4.  2.  Arnob.  4.  34.  Horat.  Sat.  2.  1.  v.  80—86. 
Epist.  2.  1.  V.  152.  Cornut.  ad  Pers.  1.  137.  Fest.  sub  voce 
"Occentassint."  Paulus  Recep.  Sent.  5.4.  The  provisions  of 
the  Twelve  Tables  in  relation  to  injuries  sufficed  for  the 
the  people  of  Rome  till  the  period  of  the  sixth  eentury 
from  the  foundation  of  the  city,  when  the  entirely  altered 
condition  of  things  made  a  change  absolutely  indispensable. 
At  the  commencement  of  that  century,  the  As  was  reduced 
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to  one-sixth  of  its  original  value,  and  soon  afterwards  to 
the  one-twelfth  of  its  former  weight ;  added  to  which  the 
growing  wealth  of  the  State  made  it  easy  for  an  unprincipled 
man  with  a  purse  full  of  money,  to  commit  offences  with 
comparative  impunity.  The  remedy  for  this  state  of  things 
was  soon  found  in  the  Edicts  of  the  Praetors,  most  of  which 
were  promulgated  before  the  end  of  the  Republic,  The 
Praetors  took  notice  of  injuries  in  general,  and  also  of 
certain  special  kinds  of  injuries.  Not  only  did  they  give 
the  "  actio  injuriarum,"  but  they  also  employed  equitable 
principles  probably  by  introducing  into  the  formula  the 
expression  "  ex  bono  et  aequo."  The  construction  of  the 
formula  followed  as  closely  as  possible  in  the  track  of  the 
"  legis  actio."  The  special  matter  of  fact  was  set  forth,  as 
for  example  :  "Quod  tu  mihi  membrum  rupisti,  os  fregisti, 
etc."  "  Quod  Auli  Agerii  pugno  mala  percussa  est." 
Gai.  iv.  60.  The  injuries  of  a  special  character,  for  the 
punishment  of  which  the  Praetor  promised  to  give  relief 
were,  1st,  If  any  one  "adversus  bonos  mores  convicium  cui 
fecisse  dicatur."  2nd,  If  by  certain  conduct  any  wrong  were 
done  to  the  honour  of  a  virtuous  person  as  comitem  ahducere^ 
appellare,  or  assectari  contra  bonos  mores.  3rd,  "  Nequid 
infamandi  causa  fiat ;  si  quis  adversus  ea  fecerit,  prout 
quaeque  res  erit,  animadvertam."  These  edicts  came  in  the 
place  of  the  provisions  of  the  Twelve  Tables  already  referred 
to,  "  Occentare  sive  carmen  condere,  quod  infamiam  faceret 
flagitiumve  alteri,"  and  in  the  place  of  the  "  Os  fractum  vel 
collisum"  of  a  slave,  the  praetor  gave  the  action  for 
"Verberatio  contra  bonos  mores." 

The  action  given  by  the  Praetor  for"  injuria"  was  without 
doubt  an  equitable  action,  as  such  words  as  the  following 
shew  :  "  Quantum  tibi  ceqnnm  or  bommi  et  cequvm  esse 
videbitur,  tantam  pecuniam.  .  .  .  condemna."  Also  1.  17. 
s.  2.  Dig.  de  inj.  (47. 10.)  Huschke  thinks  that  the  Praetor, 
in  view  of  the  distinction  between  grave  and  slight  injuries, 
had  probably  introduced  some  such  words  as  the  following 
into  his  Edict :    "  Si  atrox  esse  injuria  videbitur,  quanta^  pe- 
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cunise  nomine  vadimonium  fieri  debeat,  ipse  constituam." 
See  Gai.  iii.  224.  The  Prgetor  thus  indicating  that  certain 
injuries  were  to  be  visited  with  a  severer  penalty  than  the 
judge  might  otherwise  feel  himself  at  liberty  to  impose,  if  he 
had  only  taken  into  consideration  the  estimation  of  the 
plaintiff  himself.  At  the  time  of  the  "  legis  actiones"  both 
the  plaintiff"  and  the  defendant  were  placed  under  restraint 
to  prevent  frivolous  litigation  {Poena  temere  litigantium). 
At  a  subsequent  period  a  severer  penalty  seems  to  have  been 
introduced  by  the  praetor,  and  the  "injuriarumdepectus  "  or 
"  damnatus "  was  punishable  with  "  infamia."  Cic.  Ver. 
ii.  2.  8.  If  the  defendant  were  absolved  from  the  charge, 
he  had  an  action  against  the  plaintiff"  for  a  tenth  part  of  the 
amount  of  the  process.  Valer.  Max.  viii.  2.  s.  3.  In  conse- 
quence of  the  risk  of  an  adverse  judgment,  the  prsetor 
did  not  allow  the  action  for  injury  to  be  employed  against  a 
"  patronus,"  or  by  children  against  their  parents ;  unless 
indeed  after  "causa  cognita"  on  account  of  shameful  wrong: 
{atrox  injuria).  Gai.  iv.  177.  It  seems  probable  that  the 
lex  Cornelia  had  only  theetfect  of  introducing  a  new  remedy 
when  an  injury  had  been  committed,  giving  the  plaintiff  his 
choice  to  proceed  by  the  praetorian  action,  or  under  the  lex, 
as  he  might  think  best.  Cicero  mentions  an  "  injuriarum 
actio,"  with  a  formula  given  by  the  Prsetor  for  the  loss  of 
a  hand,  a  kind  of  injury  which  certainly  fell  under  the  pro- 
visions of  the  lex  Cornelia.  Cic.  de  Invent.  (2.  20.) 

The  notion  of  "injuria"  itself  must  very  much  depend 
upon  the  ideas  and  the  life  of  a  people.  When  one  comes 
to  understand  that  at  Rome,  to  be  held  in  honour,  was  not 
merely  to  enjoy  a  good  report  among  the  members  of  the 
same  State,  but  that  it  implied  a  certain  valid  dignity,  <vhich 
belonged  legally  to  the  Roman  as  a  free  man  and  a  citizen, 
we  may  easily  understand  that  an  injury  to  the  fair  fame  of 
a  person,  carrying  painful  legal  consequences,  would  come 
to  be  punished  as  a  "  violata  existimatio."  It  was  indeed 
a  blow  aimed  at  Liberty.  1,  1.  ss.  4.  6.  Dig.  deinj.  (47.  10). 
Thus  Cicero  says:  "  Actio  enim  injuriarum  non  jus  posses- 
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sionis  assequitiir,  sed  dolorem  imminutoe  libertatis  ja- 
dicio  poenaque  mitigat."  Pro.  Caec.  12.  fin.  In  order  how- 
ever to  constitute  injury  in  the  legal  sense,  two  things 
would  seem  to  liave  been  requisite.  There  must  be  an 
"actual"  allack  upon  the  person  of  another,  and  the  attack 
must  be  made  "  illegally,"  The  early  laws  of  the  Twelve 
Tables  in  the  case  of  severe  injury,  "os  fractum  vel  colli- 
sum,"  regarded  even  slaves  as  possessed  of  a  certain  legal 
"  persona."  The  mere  intention  however,  to  do  wrong  to 
another  did  not  constitute  injury  :  "  Nee  potest  quisquam 
injuriam  accipere  sine  aliquo  detrimento  vel  dignitatis  vel 
corporis  vel  rerum  extra  nos  positarum."  Seneca  de  Cons. 
5.  Rom,  et.  Mos.  coll.  2.  5.  s.  4.  Recep.  Sent.  5.  4.  s.  1. 

For  a  remarkably  full  and  able  discussion  of  this 
subject,  see  Huschke's  Kritik,  pp.  118 — 164.  Horace 
seems  to  have  written  from  life  in  the  following  lines : 

"  Sed  tamen  ut  monitns  caveas,  ne  forte  negoti 
Incutiat  tibi  quid  sanctarum  inscitia  legum  : 
Si  mala  condiderit  in  quem  quis  carmina,  ju3  est 
Judiciumque. — Esto,  si   quis  mala;    sed  bona  si  quis 
Judice  condiderit  laudatus  Cassare  ?  si  quis 
Opprobriis  dignum  laceraverit,  integer  ipse  ?— 
Solventur  tabulae  risu,  tu  missus  abibis."  ,Sat.  2.  1.  v.  80. 


COMMENTAEY   THE   FOUETH 


De  Actionibus. 

1.  St  quceritur,  quot  genera  actio- 
num  eint,  veriua  videtur  duo  esse : 
in  rem  et  in  personam.  Nam  qui 
iiii  esse  dizemnt  ex  sponsionum 
geneiibus,  non  auimadverterunt 
quasdam  species  actionum  inter 
genera  se  rettulisse.  (a) 


Of  AcrioNS. 
1.  It  now  remains  to  speak  of 
actions.  If  one  enquires  how  many 
kinds  of  actions  there  are,  speaking 
more  correctly  there  appear  to  be 
two — real  actions  {in  rem)  andperso- 
nal  actions  {in  personam).  For  those 
who  have  said  there  are  four  kinds 
according  to  the  different  kind  of 
sponsio  have  not  observed  that  cer- 
tain species  of  actions  are  included 
in  the  kinds  that  we  have  men- 
tioned. 


(a)  The  Fourth  Book  of  the  Commentaries  of  Gaius  has 
thrown  a  flood  of  light  upon  Roman  Civil  Process.  This 
Book  may  be  said  to  contain  three  principal  divisions  :  I.  Of 
Actions;  II.  Of  Pleas  (Exceptiones);  and  III.  Of  the  In- 
terdict. In  the  concluding  part  of  the  book  we  have  some 
additional  matters  which  Justinian  has  placed  under  the 
rubric  "  Do  poena  temere  litigantium." 

A  legal  claim  arises  when  one  person  is  indebted  to 
another,  and  such  a  claim  is  called  an  Obligation.  Again, 
when  any  person  has  the  exclusive  Right  to  a  thing,  so  that 
no  one  dare  violate  that  right,  he  is  ?aid  to  have  an  abso- 
lutely real  Right.  There  is  no  le(/al  Right,  it  should  be 
ren)embered,  except  by  the  legitimate  authority  of  the  State, 
When  there  is  an  invasion  of  Right,  relief  may  be  afforded  to 
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the  injured  party  in  two  ways,  either  by  the  act  of  the  party 
himself,  which  the  Germans  call  "self-help;"  or  aid  may  be 
afforded  by  means  of  the  power  of  the  Stale.     In  the  in- 
fancy of  society  the  invariable  rule  has  been  for  the  subject 
of  a   Right  to   protect  it  by  his  own  power  and  exertion. 
When  society  is  more  perfectly  organized,  as  in  our  time, 
the   problem  for  solution  is  to    limit  as  far  as  possible  the 
aid  which  a  man's  "self-help"  affords  for  the  protection  of 
his  Kight.     The  assistance  and  protection  which  the  State 
gives  to  a  private  Right  is  rendered  by  means   of  the  actio, 
which  is  simply  a  transaction  by  virtue   of  which  a  violated 
Right  is  protected  or  repaired.     No  private  Right  is  perfect 
and  entire  unless  it  be  defended  by  an  action.     The   claim 
which  a  man  has  to  the  protection  which  the  State  affords  to 
his  person  and  property  is  denominated  his  Right  of  action. 
The  so-called  "Actiones  in  personam  "  correspond  to  Rights 
of  persons.     Rights  in  rem,  on  the  other  hand,  give  rise  to 
the  so-called  "Real  Actions."     Personal  Actions  are  those 
which   may  be  brought  against  certain  individuals,  whilst 
''Actiones  in  rem"  can  be  brought  against  any  person  who 
violates  a  real  Right,  as  a  Right  of  property  {dominium). 

The  fundamental  causa  or  ground  of  the  action,  as,  for 
example,  in  the  case  of  property,  is  the  dominium  itself: 
whilst  the  circumstance  which  entitles  me  to  the  use  of  ihe 
action  is  the  violation  of  my  Right,  It  is  to  be  observed  that  a 
Riffht  which  cannot  be  enforced  is  a  contradiction  in  terms. 
In  the  legal  idea  of  Right  there  is  always  implied  the  possi- 
bility of  the  employment  of  force.  We  sometimes  speak  of 
a  person  having  a  Right  to  the  gratitude  or  to  the  esteem  of 
another;  but  in  such  cases  there  is  no  Right  in  the  legal 
acceptation  of  the  term.  Every  man  legally  entitled  may 
enjoy  the  full  benefit  of  his  Right,  even  though  it  afford  him 
the  least  possible  advantage,  and  though  it  be  productive  of 
the  greatest  inconvenience  and  disadvantage  to  another. 
The  maxims  that  avail  in  such  a  case  are — "Fiat  justitia  pe- 
reat  mundus,"  and  "  Qui  suo  jure  utitur  neminem  Igedet,"  or 
"  iVullu<i  videtur  dolum  facere,  qui  suo  jure  utitur;"'  that  is  to 
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say,  a  party  is  not  answerable  for  the  consequences  that  may 
follow  from  the  fullest,  freest  and  largest  exercise  of  his 
Right.  But  there  is  a  modification  of  this  comprehensive 
principle  on  the  ground  of  equity,  when  it  can  be  proved  that 
a  party  is  using  his  Right  merely  with  the  view  and  indeed 
for  the  purpose  of  inflicting  injury  upon  another.  Von  Van- 
gerow's  Pand.  vol.  i.  pp.  624,  625. 1.  1.  s.  12. 1.  2.  s.  9.  Dig.  de 
aqua  etc.  (39,  3.)  Nov.  63.  1.  3.  p.  Dig.  de  oper.  pub. 
(50.  10.)  Instit.  Roman  Law,  part  ii.  sec.  25.  1.  37.  Dig.  de 
obi.  et  act.  (44.  7.)  Gai.  iv.  2,  3.  s.  1.  Inst,  de  actione.  (4.  6.) 
Gai.  i.  sees.  8.  12.  Inst,  de  jure  natur.  (1.  2.) 

Legal  enactments,  in  whatever  way  they  may  originate, 
give  rise  to  actions: — the  "jus  quod  ad  actiones  pertinet." 
Among  the  different  modes  by  which  Rights  might  be  pro- 
tected may  be  mentioned  Actions,  Interdicts,  Extraordinary 
Process,  and  Cautio  or  Security.  Gaius,  and  Justinian  who 
has  adopted  his  method,  it  will  be  observed,  have  treated 
Rights  and  the  Actio  under  one  and  the  same    head. 

The  History  of  Roman  Civil  process  is  divided  into  two 
periods.  The  first  or  classical  period  extending  to  the  reign 
of  the  Emperor  Diocletian.  The  second,  till  that  of  Justi- 
nian. In  the  first  period  the  process  was  ordinary  and  ex- 
traordinary. In  Civil  process  there  were  two  parties — an 
accuser,  called  the  "  actor ;"  and  an  accused,  denominated 
the  "  reus."  The  tribunal  had  to  decide  whether  the  "actor" 
was  right  or  wrong  in  his  charge.  Every  process  involved 
a  strife,  and  the  object  aimed  at  was  to  do  justice  between 
the  litigant  parties.  The  controversy  was  over  facta,  or 
questions  o^  law,  or  both.  It  was  the  duty  of  the  tribunal 
to  which  the  parties  at  variance  appealed  to  ascertain  which 
of  them  was  legally  entitled,  and  the  result  of  this  decision 
was  required  to  be  pronounced  in  the  sentence.  The  sen- 
tence of  the  tribunal  was  not  always  final,  as,  under  certain 
circumstances,  the  parties  might  appeal  to  another  tribunal. 
"When  the  accuser  failed,  the  process  was  at  an  end  ;  when 
he  succeeded,  the  sentence  was  followed  by  execution,  unless 
the  "reus"   or   defendant  chose  to  appeal  from  the  decision 
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given.  The  first  part  of  the  process,  until  the  sentence, 
was  divided  into  two  principal  })cirts.  First,  the  Instruction  ; 
and  second,  the  Proof".  The  plaintiff  was  requii'ed  to  submit 
his  claim  to  the  proper  authority.  The  proof  was  required  to 
show  the  truth  or  the  falsehood  of  the  accusation,  in  order 
to  convince  the  judge.  It  was  the  duty  of  the  judge  for- 
mally to  decide  upon  the  truth  or  the  falsehood  of  the  accu- 
sation. The  extraordinary  process  was  marked  by  this  pecu- 
liarity :  that  the  entire  process  from  its  commencement  to  its 
close  was  carried  on  before  the  same  tribunal.  To  use  the 
technical  expressions  employed,  the  same  person  had  cog- 
nizance in  jure  and  in  judicio.  In  the  ordinary  process  the 
early  proceedings  in  the  suit  were  before  the  magistrate,  as 
the  Praetor,  and  were  then  said  to  be  in  jure.  The  proof 
was  given  before  the  Judicesor  Recuperatores,  or  Arbitri,  or 
other  officers  appointed  for  a  similar  purpose.  Thejudices 
or  the  officers  who  exercised  a  similar  function,  pronounced 
the  final  sentence.  Ordinarily,  however,  the  praetor  and 
thejudices  were  distinct.  In  this  "  Ordo  judicium  privator- 
um"  the  instruction  for  the  process  was  confined  to  the 
magistrate.  The  "  raunus  judicandi,"  or,  as  it  is  expressed, 
the  "  officium  judicium,"  belonged  to  a  distinct  officer,  pre- 
siding in  his  own  court,  called  the  judex.  This  division  of 
duties  was  a  guarantee  for  impartiality  in  the  conduct  of 
the  suit.  There  is  a  striking  resemblance  between  the  "'ju- 
dices"  and  the  English  jury.  In  regard  to  the  magistrates, 
there  were  three  classes  :  those  for  the  city  of  Rome,  those 
for  the  Italian  states,  and  those  for  the  Provinces.  In 
ancient  Rome  the  king  alone  was  chief  magistrate ;  he  was 
the  ciistos  orhis.  The  Perduelliones  and  the  Questores 
parricidii  had  especially  to  do  with  criminal  law.  The 
second  period  in  Roman  civil  process  was  when  the  "  Impe- 
rium"  was  executed  by  the  "Magistratus  majores."  The 
"Magistratus  minores"  had  no  "imperium."  Of  the  higher 
magistrates,  after  the  Kings  came  the  Consules,  both  of 
Mhom  were  qualified  by  the  "imperium"  for  the  adminis- 
tration of  justice.     In  the  year  387  of  the  State,  the  duties 
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of  the  consules  devolved  upon  a  special  officer  named  the 
Praetor  urbanus,  whose  duty  it  was  to  protect  the  civil  rights 
of  citizens  only.  More  than  a  hundred  years  afterwards, 
A.  u.  c.  507,  in  consequence  of  the  increasing  intercourse  of 
Rome  with  foreign  nations,  a  second  Praetor  was  appointed, 
who  was  called  the  Praetor  peregrinus.  His  duty  as  a  judge 
was  to  settle  disputes  between  citizens  and  foreigners,  or  to 
administer  justice  when  the  litigants  were  both  peregrini. 
The  Praetor  urbanus  did  not  sitjnierely  in  the  senate,  but  he 
was  the  ordinary  representative  of  the  Consules  for  the 
transaction  of  municipal  affairs.  Cic.  ad  Fam.  10.  12.  3. 
Ver.  i.  50.  Thus,  in  Rome  there  were  the  two  Praetors — 
the  Praetor  urbanus,  "qui  inter  cives  jus  dicit,"  and  the 
Praetor  peregrinus,  "qui  inter  cives  et  peregrinos  jus  dicit." 
In  addition  to  the  Praetors  there  were  other  inferior  magis- 
trates, the  ^diles,  who  exercised  a  special  jurisdiction  in 
matters  relating  to  markets,  and  to  what  we  should  now 
denominate  as  police.  The  curule  iEdiles  were  distin- 
guished from  those  denominated  plebeian  only  by  the 
superior  dignity  of  their  office.  The  ^Ediles  had  also 
charge  of  the  festal  games,  some  of  which  could  only  be 
celebrated  under  the  superintendence  of  one  class  of 
^diles,  some  under  the  other,  whilst  some  of  the  games 
were  under  the  care  and  supervision  of  both.  After  the 
first  Punic  war,  these  games  were  celebrated  usually  at 
the  expense  of  the  iEdiles.  Cic.  de  leg.  iii.  3.  in  Verr.  v.  14 
Dio  Cass.  43.  48.  The  Censors  had  only  a  limited  juris- 
diction, and  one  quite  different  from  that  of  the  Consuls  and 
the  Praetors.  They  had  nothing  to  do  with  war  nor  with 
the  external  affairs  of  the  State ;  but  their  duties  related 
to  the  proper  administration  of  the  domestic  affairs  of  the 
nation.  They  could  summon  Comitia  for  the  purpose 
of  introducing  new  laws,  and  it  was  especially  their  duty  to 
take  charge  of  the  quinquennial  census.  Without  minutely 
entering  into  an  enumeration  of  the  officers  appointed  for 
the  administration  of  justice,  it  may  be  mentioned  that  in 
the    provinces   thore   were    Praesides    with  the  Quaestores 
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possessing  a  special  jurisdiction  similar  to  that  exercised 
by  the  J^diles  in  the  Imperial  city.  In  the  Italian  States, 
were  the  Duumviri,  the  Quatuorviri,  the  ^Ediles,  and  the 
Proconsuls  or  the  Proprcctors.  The  latter  seemed  to  unite 
in  themselves  offices  which  in  Rome  were  discharged  by 
distinct  magistrates. 

In  the  times  of  the  Emperors  there  arose  in  the  magistrac}"^ 
at  Rome  what  has  been  denominated  a  "  dualismiis."  Al- 
though the  spirit  of  liberty  languished,  it  was  not  extinct. 
The  remembrance  of  the  prosperity  enjoyed  in  the  times  of 
the  Republic,  if  it  did  not  rescue  the  substance  of  freedom, 
at  least  compelled  the  tyrants  of  the  empire  to  permit  the 
names  and  forms  under  which  Rome  had  grown  powerful 
and  great  to  continue.  There  Avere  two  kinds  of  magistrates 
in  the  State — imperial  and  republican  magistrates.  The 
imperator  himself  and  his  officers  constituted  one  class,  in- 
cluding the  Prsefectus  urbi,  the  Triumviri,  for  the  choice  of 
senators  and  for  the  enrolment  of  the  knights,  the  Prse- 
fectus  prseloria,  and  the  Prgefectus  annona.  Such  were  the 
imperial  officers.  Of  the  magistrates  of  the  republic  it  may 
be  said  in  a  single  sentence  that  they  were  allowed  to 
continue  in  the  outward  enjoyment  of  their  former  digni- 
ties ;  but  their  prerogatives  were  extinct,  for  they  were 
usurped  by  the  creatures  of  their  imperial  rulers. 

Thus,  in  order  to  the  clear  apprehension  of  the  civil  pro- 
cess of  the  Roman  empire,  we  must  distinguish  between 
Rome,  the  Provinces,  and  Italy.  In  the  ancient  times  of 
Rome  the  process  was  commenced  before  the  king,  the  consuls 
and  the  pra;tors  ;  in  the  times  of  the  emperors  we  have  seen 
that  the  emperor  chose  his  own  servants,  and  that  the  re- 
publican magistrates  enjoyed  the  empty  name  of  office, 
without  the  honours  and  the  power  that  belonged  to  them 
in  the  flourishing  days  of  the  republic. 

In  the  Italian  states  and  colonies  the  jurisdiction  of  the 
pra?sides  originally  included  the  commencement  of  civil  pro- 
ceedings ;  but  towards  the  close  of  the  republic  the  com- 
petency   of    these    municipal   magistrates  was    essentially 
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limited,  so  that  certain  legal  proceedings  could  no  longer 
be  commenced  before  these  officers  of  the  State.  In  the 
provinces,  the  jurisdiction,  even  in  the  times  of  the  republic, 
was  in  the  hands  of  the  provincial  regents  ;  and  in  later 
times  the  administration  of  justice  was  entrusted  to  the 
proconsuls  and  the  propraetors.  In  the  times  of  the  em- 
perors there  were,  in  the  imperial  provinces,  the  "legati 
Csesaris,"  or  the  "  prsesides,"  who  had  a  special  jurisdiction 
in  matters  relating  to  the  revenue.  In  the  republican  pro- 
vinces there  were  the  quaestors — judges  originally  chosen  by 
the  Roman  people.  The  jus  Italic.um  did  not,  as  has  been 
erroneously  supposed,  imply  or  confer  an  independent  juris- 
diction ;  but  only  granted  the  right  to  the  exercise  of  cer- 
tain privileges  in  relation  to  taxes,  usucapion,  and  other 
matters. 

In  regard  to  the  term  jurisdiction,  it  originally  implied 
simply  the  right  to  give  authorised  legal  utterance — )uris  di- 
centes,  "jus  dicere,"  "  do,""  dico,"  "  addico,"  or  competence 
for  the  discharge  of  the  functions  of  ordinary  process,  not 
of  the  cognitio  extraordinaria.  That  is  to  say,  the  officer  of 
the  State  who  had  obtained  a  jurisdictio,  pronounced  that 
which  was  right  and  proper  to  be  done  in  the  case  which 
was  brought  in  the  manner  legally  recognised  under  his 
notice.  This  was  a  part  of  his  "imperium."  Ulpianus 
says,  "  jurisdictio  est  etiam  judicis  dandi  licentia."  1.  3.  Dig. 
de  juris.  (2.  1.)  In  a  stricter  sense  the  term  "jurisdictio" 
was  confined  to  the  discharge  of  the  duties  which  devolved 
upon  the  officer  by  virtue  of  the  "  ordo  judiciorum  priva- 
torum."  It  belonged  to  all  the  chief  magistrates  charged 
with  the  administration  of  justice,  so  far  as  they  were 
legally  empowered  for  their  office.  The  essential  "  impe- 
rium,'' however,  only  belonged  to  the  highest  magistrates. 
Thus,  a  distinction  was  made  between  the  "  imperium 
mixtum"  and  the  "  imperium  merum."  The  latter  gave 
the  magistrate  the  power  of  the  sword,  and  it  was  always 
conferred  by  law ;  the  "  imperium  mixtum"  was  that  power 
which  gave  validity  to  the  "  jurisdictio."     There  could   be 
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no  "  jurisdictio"  without  an  "  imperiura."  Ulpianus  says, 
"  Imperium  aut  merum  est,  aut  niixtuin  est.  Merum  est 
imperiuni,  habere  gladii  potestatem  ad  aniniadvertenduin 
facinorosos  homines,  quod  etiam  potestas  appellatur.  Mix- 
turn  est  imperium,  cui  etiam  jurisdictio  in  est,  quod  in  danda 
bonorum  possessione  consistit."  1.  3.  Dig.  de  juris.  (1.  3.) 
That  which  constituted  a  marked  peculiarity  of  the  "impe- 
rium mixtum"  was  the  following  :  the  magistrate  possessing 
it,  could  at  times  delegate  to  another  person  the  exercise  of 
his  power.  But  the  special  duties,  as,  for  instance,  those  of 
the  Praetor,  which  resulted  from  the  "  imperium  merum" — 
the  "  gladii  potestatem" — he  could  delegate  to  no  one.  The 
Roman  praetor  possessed,  in  connexion  with  the  "jurisdictio" 
and  with  his  "imperium  mixtum,"  a  certain  authority  which 
did  not  appertain  to  him  as  a  magistrate,  either  by  virtue 
of  his  "  imperium"  or  his  "jurisdictio,"  but  which  originated 
either  in  a  lex,  or  in  a  senatus-consultum,  or  in  a  constitutio 
principls.  This  authority  enabled  the  Praetor  to  appoint  a 
tutor,  to  empower  a  pupillus,  to  sell  land,  and  to  act  in 
matters  relating  to  alimony,    Keller's  Civ.  Proc.  p.  9. 

In  regard  to  the  "  officium  judici?,"  or,  as  it  is  termed, 
the  "judicandi  munus."  The  judiciary  consisted  partly  of 
a  college  of  distinguished  judges  and  partly  of  private  per- 
sons. In  relation  to  the  first  class,  there  is  a  good  deal  of 
obscurity,  but  we  know  that  the  pontifices,  the  decemviri, 
and  the  centumviri,  had  the  power  of  deciding  suits.  (De- 
cemviri litibus  judicandis.)  Pomponius  says,  "  Omnium 
taraen  harum,  et  actiones  apud  collegium  pontificum  erant, 
etc."  1.  2.  s.  6.  Dig.  de  orig.  jur.  (1.  2.)  The  competence 
of  the  pontifical  college,  as  the  guardians  of  right,  did  not 
merely  extend  to  matters  relating  to  the  religion  of  the 
State,  hut  to  all  questions  of  civil  right  which  might  oe 
brought  into  combination  with  sacred  things,  or  viewed  from 
a  religious  aspect.  The  power  and  activity  of  the  pontifices, 
it  is  probable,  did  not  last  more  than  a  century  after  the 
period  of  the  enactment  of  the  laws  of  the  Twelve  Tables. 
Whether    there   was  any   distinction   at    this    early   period 
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between  jus  SLndjudichim  seems  very  uncertain  and  difficult  to 
decide.  We  find  the  decemviri,  the  "  ten  men,'"  acting  as 
judges  in  the  year  305  a.u.c.  In  the  time  of  Cicero  and 
the  Emperor  Augustus,  they  were  judges  in  cases  of  free- 
dom. Puchta  thought  that  they  were  men  selected  from 
the  senate.  It  is  more  probable  that  they  were  minor  ma- 
gistrates, and  that  they  were  chosen  from  the  comitia  trihuta. 
It  is  also  uncertain  whether  they  constituted  a  distinct 
court,  or  wliether  they  were  united  with  the  centumviri. 
From  the  commencement  of  the  sixth  century  of  the  State, 
they  were  constituted,  according  to  Pomponius,  as  judges 
at  Rome.  "  Deinde  quum  esset  necessarium  magistratus, 
qui  hastse  praesset,  decemviri  iu  litibus  judicandis  sunt  con- 
stitui."  1.  2.  s.  29.  Dig.  de  orig.  jur.  (1.  2.)  Gell.  Noc.  Attic, 
xiii.  14.  Thus  the  decemviri  were  originally  a  judicial  tri- 
bunal; then  they  seem  to  have  been  associated  with  the 
prsetors,  a  union  which  must  have  had  the  effect  of  limiting 
their  authority. 

The  Centumviri,  or  the  "  hundred  men,"  were  originally 
selected  from  the  centuriata.  It  will  be  remembered  that 
the  three  ancient  tribes  constituting  the  Roman  people  in 
the  earliest  times  were  divided  each  into  ten  curies.  This 
was  the  most  ancient  division  of  the  State,  and  to  their  solemn 
decision  the  term  "  lex"  was  applied — lex  curiata.  The 
college  of  the  centumvirs  appears  at  a  very  early  period  to 
have  consisted  of  105  members,  three  beins:  chosen  from 
each  of  the  thirty,  and  from  the  five  additional  tribes.  At  a 
later  period  the  number,  we  learn,  was  increased  to  180.  Thus 
Pliny  says,  "  Sedebant  judices  centum  et  octoginta :  tot 
enim  quatuor  consiliis  conscribuntur."  Plin.  Ep.  633.  The 
hasta  or  spear  was  set  up  in  their  tribunal  as  the  symbol  of 
dominion :  hence  the  court  received  the  name  of  "  hastee 
judicium,"  and  we  find  the  expression,  "  centumviralis 
hasta."  When  the  lex  iEbutia  put  an  end  to  the  legis 
actiones — a  law  passed,  in  all  probability,  at  the  commence- 
ment of  the  sixth  century  of  the  State — questions  relating 
to  "damnum   infectum"   and    the  "  centumviralia   judicia,' 
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were  left  unaffected  by  the  lex.  As  there  were  not  thirty- 
five  tribes  at  Rome  until  b,  c.  241,  some  have  supposed 
that  the  court  of  the  centumviri  was  not  in  full  operation 
until  about  this  time.  It  is  however  by  no  means  certain 
that  this  opinion  is  correct,  for  nothing  seems  more  natural 
or  more  in  accordance  with  the  spirit  of  the  early  Roman 
constitution,  than  to  suppose  that  a  court  constituted  by  a 
selection  of  competent  men  from  the  tribes  should  sit  for 
the  administration  of  justice.  Gai.  iv.  31.  Gell.  16.  10. 
Puchta's  Instit.  1.  334—338.  Hein.  Ant.  Rom.  iv.  6.  24. 
In  the  last  citation  will  be  found  the  views  of  Muhlenbruch, 
one  of  the  best  of  modern  jurists  on  this  question. 

Under  the  Emperors  the  court  of  the  centumviri  was 
divided  into  several  parts  or  senates,  named  consilia,  hastes^ 
tribunalia,  etc.  These  sometimes  sat  alone,  sometimes  to- 
gether {qitadruplex  judicium).  The  power  of  the  centum- 
viri was  limited  to  Rome,  or  at  any  rate  to  Italy.  The 
questions  which  came  under  their  consideration  were  "  ac- 
tiones  in  rem,"  using  the  expression  in  its  most  extensive 
signification.  Whether  they  had  jurisdiction  in  any  crimi- 
nal matters,  is  a  question  which  some  jurists  have  disputed. 
Cicero  mentions  a  variety  of  subjects  that  came  under  their 
cognizance,  without  probably  intending  to  present  an  ex- 
haustive list.  He  says,  "  Jactare  se  in  causis  centumvirili- 
bus,  in  quibus  usucapionum,  tutelarum,  gentilitatum,  agna- 
tionum,  alluvionum,  circumluvionum,  nexorum,  mancipior- 
um,  parietum,  luminum,  stillicidiorura,  testamentorum,  rup- 
torum  aut  ratorum,  caeterarumque  rerum,  rerum  innumera- 
bilium  jura  versentur."  Cic.  de  Orat.  1.  38.  See  also  cap. 
39.  In  the  times  of  the  Emperors,  they  especially,  perhaps 
exclusively,  adjudicated  in  matters  relating  to  inheritance, 
and  in  cases  of  "querela  inofliciosi  testamenti,"  over  which 
they  certainly  had  an  exclusive  jurisdiction.  Hollweg 
thinks  that  the  court  of  the  centumviri,  at  the  time  of  Au- 
gustus, had  cognizance  of  the  more  important  vindicationes, 
whilst  the  less  important  ones  were  determined  per  sponsio- 
nem  and  before  a  single  judge  {judex).     It  is  a  singular  fact 
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that  this  most  republican  institution  should  have  come  into 
renewed  favour  in  the  despotic  times  of  the  empire ;  and 
the  fact  helps  to  show  that  arbitrary  power,  as  in  France  at 
the  present  moment,  will  not  fail  to  avail  itself  of  the  forms 
of  an  ancient  freedom,  to  obscure  and  consolidate  what 
would  otherwise  be  a  conspicuous  tyranny.  The  period  of 
the  duration  of  the  tribunal  of  the  centumviri  is  involved  in 
as  much  obscurity"  as  its  origin.  The  latest  mention  of  its 
existence  is  towards  the  close  of  the  fourth  century  of  the 
Christian  era.  It  is  probable  that  it  lasted  until  the  fall  of 
the  Western  empire.  See  Keller's  Civ.  Proc.  pp.  20 — 26. 
Instit  Rom.  Law,  pp.  20,  21.  Art.  "Centumviri,"  Diet. 
Gr.  and  Rom.  Antiq. 

Of  private  judges  there  were  three  kinds — Judices,  Arbi- 
tri,  and  Recuperatores.  These  judges  were  active  in  the  very 
earliest  times  ;  their  authority  became  limited  by  the  lex 
^Ebutia,  and  in  the  times  of  the  Emperors  they  were  called 
to  the  discharge  of  their  duties  only  as  the  exception.  The 
idea  which  prevailed  originally  was  that  the  choice  of  the 
judge  should  in  every  case  rest  with  the  parties  who  had 
any  matter  in  dispute.  Arbitri  as  judges  were  permitted 
to  employ  a  rule  as  yielding  as  the  leaden  one  of  the  Les- 
bian architect.  Hence,  they  were  often  called  to  decide  in 
matters  pertaining  to  the  laying  out  of  boundaries,  and  the 
division  of  the  inheritance ;  or,  because  the  parties  them- 
selves felt  that  they  could  not  or  did  not  desire  to  be  bound 
by  any  stronger  bond  than  that  furnished  by  honour  and 
equity.  Or  again,  it  sometimes  happened  that  disputes  rose 
for  which  the  law  provided  no  other  mode  of  legal  redress 
than  that  of  arbitration.  Thus,  in  questions  relating  to  dower 
and  in  matters  which  required  bona  fides,  where  there  was 
no  restriction  of  either  law  or  form,  an  arbiter  was  often, 
and  indeed  usually  appointed.  Such  a  judge  was  said  to 
have  an  unfettered  power  of  decision  in  regard  to  the  entire 
matter  in  dispute  {totius  rei  arhitriuni  hahuit  et  potestaterri). 
In  the  ancient  instances  we  find  generally  a  plurality  of 
arbitri.    In  some  instances  we  find  a  single  Arbiter.    By  the 
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law  of  the  Twelve  Tables  three  arbitersmight  be  named  for 
the  decision  of  matters  relating  to  boundaries.  By  the  same 
code  we  find  that  jutlges 'of  this  kind  were  appointed  in  the 
case  of  "  Arbitria  de  aqua  ])luvia  arcenda,"  and  also  of 
"  familise  herciscundae,"  the  latter  of  which  was  patterned 
upon  the  "  Arbitrium   communi  dividundo." 

The  term  Judices  was  applied  to  those  judges  whose  duty 
it  was  to  decide  according  to  the  jus  strictum.  In  the 
limited  sense  in  which  the  term  judges  was  employed,  no 
margin  whatever  was  left  for  the  individual  opinion  of  the 
judge.  The  law  was  definitely  laid  down  for  his  guidance, 
and  all  that  was  required  from  him  was  that  he  should  pro- 
nounce, after  due  investigation,  the  sentence  of  guilty  or  not 
guilty.  Thus  Cicero  says,  "  Pecunia  tibi  debebatur  certa. 
Quae  nunc  petitur  per  judicem  :  .  .  .  Judicium  est  pecuniae 
certae;  Arbitrium  incertae.  Ad  judicium  hoc  modo  venimus 
ut  totam  litem  aut  obtineamus,  aut  amittamus  ;  ad  arbitrium 
hoc  animo  adimus,  ut  neque  nihil,  neque  tantum,  quantum 
postulavimus,  consequamur.  Ejus  rei  ipsa  verba  formulce 
testiiMonio  sunt.  Quid  est  in  judicio?  directum,  asperum, 
simplex,  etc."  Pro  Q.  Roscio  cap.  4.  Thus  it  is  clear  that 
the  judices  were  called  to  decide  when  the  amount  claimed 
was  definite  and  certain.  In  a  judicium  the  amount  of  the 
claim  was  certain,  and  the  words  of  the  formulae  will  prove 
that  if  the  plaintiff  did  not  obtain  all  that  he  claimed,  he 
got  nothing.  Gains  iv.  50.  When  the  dispute  was  submit- 
ted to  an  arbitrium,  as  for  example,  in  matters  relating  to 
dowser  {rei  uxoria),  the  arbiter  was  permitted  to  use  his  own 
discretion  and  such  words  were  added  to  the  formulae  as  ex 
fide  bona.  Gains  iv.  47.  62.  Cic.  Top.  17.  Again,  another 
point  that  is  worthy  of  notice  is  that  when  a  matter  under 
dispute  was  submitted  to  the  decision  of  a,  judex,  in  the  strict 
sense  of  the  term,  the  judicium  was  constituted  with  a 
penalty,  and  was  said  to  be  per  sponsionem.  There  was,  on 
the  other  hand,  no  sponsio  or  penalty  when  the  decision 
was  pronounced  by  an  arbiter.  It  was  the  duty  of  the 
magistrates  appointed  by    the  State  to  lay  down  the  law 
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applicable,  and  in  cases  of  dispute  to  instruct  the  judge  upon 
what  leo-al  doctrine  or  rule  he  was  to  base  his  decision. 

Toward  the  close  of  the  classical  period  of  the  Roman 
law,  we  find  a  judge  denominated  the  judex  Pedaneus. 
They  Pedanei  appear  to  have  been  thus  designated,  to 
distinguish  them  from  the  higher  magistrates,  as  for  instance 
from  the  Pr^tor,  who  was  also  called  judex.  Such  judges, 
as  their  name  imports,  were  in  every  respect  subordinate, 
having  jurisdiction  only  in  matters  of  trifling  importance. 
Their  name,  derived  from  pes  (a  foot) — as  in  the  term  "peda- 
rius,"  a  subordinate  senator — no  doubt  denoted  their  inferi- 
ority to  the  superior  judges.  Thus,  Julianus  says,  "  Quae- 
dam  sunt  negotia,  in  quibus  superfliium  est  moderatorem 
exspectare  provincise,  ideoque  pedaneus  judices,  hoc  est  qui 
negotia  humiliora  disceptent,  constituendi  damns  prsesidibus 
potestatem."  1.  sec.  6.  Cod.  de  ped.  judic.  (3.  3).  Nizolius 
says,  •' Pedaneus  judex,  qui  a  preside  constituitur  ut  minora 
judicia  discernat :  quod  is  magistratus  non  vehatur  currused 
pedibus  proficiscatur  in  forum."  Sub  voce  "Pes,"  Thesaurus 
Ling.  Latini. 

The  Recuperatores  consisted  usually  of  a  collegium  of 
five,  but  at  times  of  only  three  members.  In  the  earliest  age 
they  were  a  species  of  international  judges  appointed  for  the 
decision  of  disputes  between  Roman  citizens  (cives)  and 
foreigners  (peregrini) ;  sometimes  to  decide  betu'een  fo- 
reigners alone.  They  were  especially  active  during  the  time  of 
the  procedure  known  as  the  fornmla,  and  were  also  per- 
mitted to  give  a  more  speedy  decision  than  the  regular 
judices.  Gai.iv.  46,  105,109, 141,185.  Gai.  i.  18.  and  note y 
on  sec.  20.  They  were,  however,  essentially  international 
judges,  taking  cognisance  of  contracts  that  partook  of  an 
^international  character.  The  procedure  they  adopted  was 
similar  to  the  legis  actio  per  condictionein,  which  did  not  re- 
quire the  exactness  of  theirs  civile,  but  was  what  has  been  de- 
nominated extraordiaarx}.  At  a  later  period  the  recuperatores 
were  permitted  to  decide  in  conflicts  between  the  cives,  not 
simply  as  international  judges,  nor  indeed  as  national  judges 
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possessing  an  ordinary  jurisdiction;  but  they  had  power  to 
decide  in  questions  affecting  the  State,  and  in  certain  police 
and  criminal  charges.  It  is  now  understood  that  during 
the  Republic,  as  well  as  in  the  times  of  the  jurists  of  the 
empire,  these  judges  ])ossessed  an  extensive  sphere  of  opera- 
tion. Not  only  had  they  in  certain  cases  exclusive  jurisdic- 
tion, but  in  some  respects  their  jurisdiction  was  concurrent 
with  that  of  the  ordinary  judges,  whilst  their  mode  of  pro- 
cedure continued  peculiar.  The  recuperatores  had  jurisdic- 
tion in  the  actio  and  the  interdict,  "  de  vi  hominibus  coactis 
armatisve ; "  in  the  interdict  with  the  concurrence  of  the 
Judex  and  the  Arbiter ;  in  the  "  actio  injuriarum  ; "  Gai.  iii. 
224 ;  in  cases  of  neglected  or  violated  vadimonium  ;  in  tlie 
suit  of  the  patronus  against  the  libertus  on  account  of  the 
latter  citing  his  patron  before  the  tribunal  (in  jus  vocatio)  ; 
and  as  already  mentioned  in  what  may  be  denominated  state 
actions.  The  provincial  jurisdiction  of  the  Recuperatores  ex- 
tended toe  v^ery  species  of  action.     Keller  pp.30 — 35^ 

The  appointment  of  the  judices  rested  partly  with 
the  magistrates,  and  partly  with  the  litigants  them- 
selves. Thus  the  arbiters  were  sworn  (jurata)  by  the 
magistrates,  and  were  accepted  for  their  functions  by  the 
parties  who  Avere  themselves  at  variance.  Some  persons 
were  incompetent  by  reason  of  physical  infirmities,  as  deaf 
and  dumb  persons;  some  on  account  of  age  and  character. 
Thus,  persons  under  eighteen  years  of  age  were  ineligible, 
whilst  others  were  incapacitated  by  law  and  custom  {legibus 
ac  morikus).  Paulus  says,  "  Non  autcm  omnes  judices  dari 
possunt  a]5^4iis,  qui  judicis  dandi  jus  habent ;  quidam  enira 
lege  impediuntur,  ne  judices  sint,  quidam  natura,  quidam  mo- 
ribus.  Natura,  ut  surdus,  mutus,et  perpetuo  furiosus,et  impu- 
bes,  quia  judicio  carent.  Lege  impeditur  qui  Senatu  motus 
est.  Moribus  femin£e,etservi,non  quia  non  habent  judicium, 
sed  quia  recej)tum  est,  ut  civilibus  officiis  non  fungantur." 
1.  12.  s.  2.  Dig.  de  judic.  et  ubi  quis.  \(5.  1.)  It  did  not, 
however,  matter  if  the  judges  were  suiiuris  or  not.  "  Qui 
possunt  esse  judices,  nihil  interest,  in  pot«state,  an  sui  juris 
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sint."  1.  12.  s.  3.  Dig,  tit.  cit.  (5.  1.)  So  far  as  the  parties  to  a 
dispute  themselves  were  concerned,  if  the  law  did  not  pre- 
vent their  choice  of  a  judge,  their  selection  was  respected. 
If,  however,  the  case  came  before  a  magistrate,  like  the 
Prgetor,  it  was  only  within  a  certain  range  that  the  selection 
could  be  made,  as,  for  example,  from  the  senate,  or  from 
the  knights.  Such  was  the  custom  till  the  time  of  Augustus, 
when  an  "album  judicum  selectorum"  was  constituted 
for  "judicia  privata."  This  "album"  consisted  of  persons 
of  senatorial  rank,  of  equites  illustres,  possessing  the  rank 
of  senators  in  the  census;  and  of  a  lower  grade  of  knights, 
termed  "ducenarii,"  who  had  power  to  decide  in  minor 
suits.  If  a  judex  had  been  properly  selected  by  the  litigants, 
the  sentence  pronounced  by  him  was  held  binding.  In 
the  time  of  the  Empire  the  distinction  between  judices  and 
arbitri  gradually  vanished,  and  the  theory  gained  ground 
that  only  judices  and  judicia,  in  the  strict  sense  of  the  term, 
were  valid  and  decisive.  All  judicia  were  included  under 
two  classes — the  one  formal,  and  the  other  material.  The 
formal  were  stricti  juris,  the  latter  bones  fidei.  In  the  muni- 
cipalities and  colonies  the  "album  decurionum"  stood  in 
close  relation  with  the  "  album  judicum."  Still,  in  the 
times  of  the  empire,  under  Augustus,  the  plebs  obtained  a 
certain  right  to  participate  in  the  judicial  office.  In  the  pro- 
vinces the  judges  were  appointed  by  virtue  of  certain  constitu- 
tional provisions,  or  were  commissioned  by  the  "conventus." 

At  Rome  the  recuperatores  were  probably  chosen  from  a 
select  body  of  persons.  Huschke  is  of  opinion  that  the 
choice  was  not  confined  to  the  "  album  judicum,"  an 
opinion  which  Keller  thinks  is  scarcely  supported  by  the 
arguments  employed.  Huschke's  Recup.  p.  240.  Keller's 
Civ.  Proc.  pp.  41,  42. 

As  to  the  place  in  which  the  process  itself  was  conducted 
a  few  words  must  suffice.  We  have  seen  that  the 
suit  was  conducted  partly  in  jure  partly  in  judicium.  Thus 
the  Court  in  which  the  magistrate  appointed  by  the  state 
declared  the  law  applicable  to  the  case  and  in  which  the  suit 
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was  advanced,  so  as  to  be  ready  for  the  investigations  and 
the  decision  of  the  judex,  was  called  jus,  and  that  which  was 
done  by  him  or  before  him  was  said  to  be  done  in  jure.  In 
Rome  the  place  for  the  administration  of  justice  was  the 
comitium  or  the  forum,  in  which  was  placed  the  sella 
curulis  for  the  tribunal.  Cic.  Ver,  ii.  38.  In  the  time  of 
the  emperors,  justice  was  administered  in  an  open  court — 
the  so-called  Basilica,  a  building  which  served  not  only  as 
a  court  of  law,  but  as  an  emporium  for  merchants.  At  a 
later  period  of  the  empire,  the  law  was  administered  in  a 
closed  apartment  called  an  auditorium.  This  court  was 
indeed  the  audience-chamber  of  the  emperor.  1.  18.  Dig. 
de  min.  vig.  annis  (4.  4.)  In  regard  to  this  closed  tribunal, 
auditoria  et  tabularia,  see  Vitr.  Archit.  5.  1.4.  Tac.  Dial,  de 
Orat.  39.  The  arrangements  were  similar  in  the  Italian  cities, 
and  also  in  the  Provinces.    Keller's  Civ.  Proc.  p.  10. 

In  the  ordinary  sittings  of  the  court  there  was  an  actual 
investigation  as  to  the  ground  of  the  matter  in  dispute, 
"  causse  cognitio."  In  such  cases  the  Praetor  presided  sur- 
rounded by  his  consilium,  and  the  proceedings  in  such  a  suit 
were  said  to  take  place  "  pro  tribunal!."  Such  a  solemn 
court  was,  however,  only  held  when  an  actual  "  causjs  cog- 
nitio," to  be  followed  by  a  formal  decree,  was  the  object  in 
view.  Other  matters  connected  with  the  administration  of 
ju'?tice,  a^^i,  for  example,  interlocution es  and  subscriptiones, 
might  take  place  on  the  floor  of  the  court  {de piano.)  At  a 
later  period  a  peculiar  term  was  applied  to  such  informal 
audiences,  and  they  were  called  "  sessiones  de  piano."  Thus 
Papinianus  says,  "Si  sint  sessiones  vel  pro  tribunali  vel  de 
piano."  Vat.  Frag.  156.  Compare  161,  163,  165.  It  was 
only  matters  that  depended  upon  the  free-will  of  the  parties 
themselves,  such  as  Mancipatio  and  Adoptio,  that  could  be 
transacted  on  the  "  plane  bare  earth."  For  such  proceed- 
inofs  the  utmost  freedom  was  allowed.  Thus,  the  Praetor  or 
the  Pro-consul  came  to  any  place  selected,  and  manumission 
might"  be  effected  in  the  bath  or  at  the  theatre.  Gai.  i.  20. 
We  have  already  seen  that  in  the  provinces  the  magistrates 


COM.  IV.  SEC.  I.  597 

sat  in  the  Conventus.    See  Gai.  i.  s.  18,  and  the  note  to  that 
section. 

As  to  the  time  of  day  that  suits  miijht  be  prosecuted 
in  court,  it  appears  to  have  been  from  the  second  to  the  tenth 
hour  according  to  Roman  reckoning.  In  the  time  of 
the  Twelve  Tables,  it  was  from  before  mid-day  until  sun- 
down. "  In  comitio  aut  in  foro  ante  meridiem  caussam  con- 
jicito."  Gell.  17.  2.  "Ante  meridiem  causam  conjiciunt, 
quom  perorant  ambo  prgesentes.  Post  meridiem  pra?senti 
stiitem  addicito.  Sol  occasus  suprema  tempestas  esto."  Fest. 
"  Suprcraum."     Cic.  Ver.  ii.  7. 

It  was  not,  however,  upon  every  day  that  proceedings  in 
jure  could  be  conducted.  The  scanty  knowledge  that  we  pos- 
sess upon  this  point  renders  its  consideration  exceedingly  diffi- 
cult. The  days  of  the  Roman  calendar  were  divided  accor- 
ding to  different  systems  which  were  based  entirely  upon  reli- 
gious grounds.  The  principles  which  regulated  this  obscure 
question  were  partly  national,  and  partly  what  may  perhaps 
be  denominated  as  institutional.  The  national  element  con- 
sisted in  a  jusproprium  and  strictum,  giving  rise  to  dies  fasti 
dies  nefasti,  and  diesjesti,  and  profesti.  Diesfesti  were  pre- 
eminently religious  festival  days  devoted  to  sacrijicia,  epnlcB, 
ludi  and  fejia.  Dies  fasti  comjjrised  the  dies  fasti  in  the  more 
strict  and  narrow  sense  of  the  term,  and  the  dies  comitialis. 
In  the  wider  meaning  of  the  word,  dies  fasti  were  all 
those  days  on  which  according  to  divine  right  there  might  be 
a  solemn  investigation  in  court  in  accordance  with -the 
"legis  actiones,"  and  on  which  also  business  might  bj  trans- 
acted in  the  comitia.  Such  days  were  also  called  dies  comi- 
tialis. In  the  more  strict  and  precise  sense  the  dies  nefasti 
were  those  days  in  which  suits  might  be  prosecuted  in  accor- 
dance with  the  "  legis  actiones."  Dies  might  be  faUi  in 
three  different  ways  :  1.  "  Dies  fasti  proprie  et  toti,"  or  simply 
"  dies  fasti,"  or  days  on  which  the  Praetor  could  hold  his 
court,  and  that  at  all  hours.  They  were  marked  in 
the  Roman  calendar  by  the  letter  F,  and  their  number  in 
the  course  of  the  year,  was  38.  (Niebuhr's  Hist,  of  Rome,  iii. 
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p.  368.)  2.  "  Dies  proprie  sed  non  toti  fasti,"  or  "  dies  inter- 
cisi,"  days  on  wliicli  the  prgetor  might  hold  his  courts,  but 
not  at  all  hours,  so  that  sometimes  one  half  of  such  a  day 
-was  fastus,  while  the  other  half  was  nefastus.  Their  number 
was  65  in  the  year,  and  they  were  marked  in  the  calendar 
by  the  signs — V^.=fastus  primo,  'Np.='nefastus  prlmo,  En.— 
endotercisus,  intercisus,  Q.  Rex  C.  F.=quando  Rex  comitio 
fugit,  or  quando  Rex  comitiavit  fas,  Q.  St.  Df  ==qaando 
stercus  defertur).  3,  "Dies  non  proprie  sed  casu  fasti,"  or  days 
which  were  not  fasti,  properly  speaking,  but  became  fasti 
accidentally;  a  "dies  comitialis,"  for  instance,  miglit  be- 
•  come /fls^M5,  if  either  during  its  whole  course,  or  during  a 
part  of  it,  no  comitia  was  held,  so  that  it  accordingly  became 
either  a  "  dies  fastus  totus,"  or  "  fastus  ex  parte."  Macrob. 
Sat.  1.  16.  L.  Schmidt  in  Diet.  Gr.  and  Rom.  Antiq.  Art. 
"Dies."  The  term  dies  nefasti  V,' us  applied  to  those  days 
in  which  there  could  be  no  legis  actio,  neither  in  an  actual 
suit  at  law  nor  in  any  matter  relating  thereto.  "  Nefasti 
per  quos  dies  nefas  fari  prjetorem  :  do,  dico,  addico  ;  itaque 
non  potest  agi ;  necesse  enim  aliquo  eorum  uti  verbo,  cum 
lege  quid  peragitur."  According  to  Livy,  they  were  said  to 
have  been  fixed  by  Numa  Pompilius.  Liv.  1.  19.  Varro  de 
Ling.  Lat.  vi.  29 — 31.  vii.  53.     Macrob.  saturn.  1.  16. 

The  dies  festi  were  those  days  on  which  legal  decisions  could 
only  be  given  at  certain  times  of  the  day,  so  that  perhaps 
the  morning  and  the  evening  were  nefas.  When  the  morn- 
ing was  excluded  they  were  termed  "  nefasti  prioris."  "  In- 
tercisi  dies  sunt,  per  quos  mane  et  vesperi  est  nefas,  medio 
tempore  inter  hostiam  csesam  et  extra  porrecta  fas,  etc." 
Var.  Ling.  Lat.  vi.  31,  The  nundince  which  had  originally 
heen  dies  fasti,  were  made  nefasti,  hat  in  B.C.  286,  they  were 
again  macle  fasti,  by  a  law  of  Q.  Hortensius.  Macrob.  satur. 
1.  16.  On  the  "  dies  nefasti,"  proceedings  were  not  suspended 
before  a  judex.  Cic.  Ver.  1.  10.  Kel.  p.  13,  "  Dies  festi  "  and 
"  profesti "  were  da}s  impressed  with  a  religious  character. 
"  Festi  dies  Diis  dicati  sunt,  profesti  hominibus  ob  adminis- 
trandum    rem  privatam    publicamque   concessi."      Macrob. 
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1.  c.     Thus  at  the  time  of  harvest  and  of  tlie  vintage,  there 
could  be  no  actions  prosecuted   either  in  the  comitia  or   in 
the  forum  ;  but  manumissions,  or  emancipations,  or  adoptions 
might  take   place   on   these  days.     On  the  "  dies  festi  "  the 
prsetor  as  a  religious  officer  of  the  State,  dare  not  speak  an 
unallowed  word  from  his  tribunal.     The  dies  reUgiosi  et 
puri    were    days    set   apart    to  commemorate    unfortunate 
events,  such  as  the   defeat  by  the   Gauls  at   the   Allia,  and 
they  had  no  definite  legal  consequences,  like  the  days  already 
mentioned.  When  the  legisactiones  were  abolished,  the  dies 
fasti  and  the  dies  nefasti  lost  their  great  importance,  and  at 
tlie  same  time   the   dies  festi  and  profesti,  standing  as  they 
did  in  such  close  connexion  with  them,  ceased  to  be  so  care- 
fully regarded.     Still  the   days  for  the  ludi  or  games  were 
always  held  in  high  estimation.     The  great  games  however 
in  the  spring  of  the  year  and  in  the  autumn,  encroached  so 
much  upon  the  time  devoted  to  the  administration  of  justice, 
that  what  we  might  denominate  as  the  business  year,  the 
"  Actus  rerum,"  came  to  be  divided  between  two  seasons,  the 
'•'  Menses  sestivos"  and  the  "  Menses  hibernos."  Thus  Sueto- 
nius says,"  Rerura  actum,  divisum  antea  in  hibernos  aastivos- 
que  menses  conjunxit."  Claud.  23.  Comp.  Gai.  ii.  279.     Such 
a   limitation   of    the    time    devoted    to    justice    must   un- 
doubtedly have  occasioned  the  greatest  inconvenience  and 
delay.     Hence  in  the  early  times  of  the  Empire  we  find  that 
the  "  Actus  rerum  "  was  enlarged,  by  abolishing  some  of  the 
legal  vacations,  and  by  limiting  the  time  allowed  for  others. 
Thus  Suetonius    again    says,  "  Triginta    araplius    dies,    qui 
honorariis  ludis  occupabantur,  actui  rerura  accommodavit." 
Oct.  32.       And   again,  "  Judicibus    ....    concessum  a 
Claudio  beneficium,  ne  hieme  initioque  anni  ad  judicandura 
evocarentur,    eripuit."    Gal.    14.    compare    Vesp.    10.     M. 
Aurelius  by  a  senatus-consultum  appointed  230  days  for  the 
transaction  of  legal  affairs,  the  40  dies  fasti  and  the  190  dies 
comitiales.     Of  these  230  dies  judiciarii  the  diesferiati  were 
distinguished,  so  that  on  these  days  no   public   legal   trans- 
actions were  permitted,  without  the  consent  of  the   parties 
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interested.  Papinianus  says,  "  Si  feriae  sunt,  libellos  det  con- 
testarios."  Vat.  Frag.  156.  Capitolinus,  in  his  life  of  Marcus, 
says^  "  judiciarina  rei  singularem  diligentiam  adhibuit :  fastis 
dies  jiidiciarios  addidit,  ita,  ut230  dies  annuos  rebus  agendis 
litibusque  disceptandis  eonstitueret."  Marc.  10.  The  litigants 
in  a  suit  went  into  jure  either  "in  propria  persona,"  or  they 
might  if  they  chose  be  represented  by  "  cognitores "  or 
"  procuratores."  Such  representatives  were  found,  for  in- 
stance, in  the  persons  of  the  Patronus,  or  the  Orator,  or  the 
Advocatus.  In  the  times  of  the  republic,  the  offices  of  the 
Orator  and  the  Advocate  were  separate  ;  but  in  the  times  of 
the  Emperors  they  became  united.  Representation  was  per- 
mitted both  for  the  purpose  of  assisting  the  party,  as  in  the 
case  of  "  cognitores ;"  and  for  the  representation  of  any  party 
during  his  absence  or  ignorance  of  the  suit.  Gai.  iv.  83.  84. 


2.  In  personam  actio  est  qua  agi- 
mus  quotiens  cum  aliquo  qui  nobis 
vel  ex  contractu  vel  ex  delicto  obli- 
gatus  est  contendimus,  id  est  cum 
intendimus  dare,  facere,  praestare 
oporte/e. 


2.  That  action  is  personal  (in  per- 
sonam actio),  in  which  we  proceed 
against  any  one  who  is  bound  to 
us  by  contract  (ex  contractu),  or 
by  delict  (eo;  delicto),  that  is  to  say, 
when  we  assert  that  he  ought  to 
give  (dare),  to  do  (facere),  to  per- 
form (jprcesta/re). 


3.  In  rem  actio  est,  cum  aut  cor- 
poralem  rem  intendimus  nostram 
esse,  aut  jus  aliquod  nobis  competere, 
velnt  ntendi,  aut  utendi  frueudi, 
eimdi,  agendi  aquamve  ducendi,  vel 
altius  toUendi  vel  prospiciendi.  Item 
actio  ex  diverse  adversario  (b)  est  ne- 
gativa. 


3.  An  action  is  real  {in  rem  actio) 
when  we  maintain  that  a  corporal 
thing  is  ours,  or  that  some  servitude 
(jus)  appertains  to  us:  as  a  mere 
use  (^iisus),  or  a  usufruct  (utendi 
fruendi),  or  right  of  way  (eundi),  or  of 
way  for  cattle  (agendi)  or  of  drawing 
water  (aquamve  ducendi),  or  of  build- 
ing higher  (altius  tollendi),  or  of  pros- 
pect (prospiciendi).  In  these  different 
cases  our  adversary  has  also  against 
US  a  real  action  negativa. 


(b)  "  Ex   diverso  adversario ;"   that  is   to   say,    that    he 
against  whom  an  action  iii  ron  was  brought  (the  defendant 
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in  tlie  actio  confessoria)  might  in  his  turn  as  plaintiff  main- 
tain that  the  claimant  had  no  right  to  the  property.  The 
action,  as  already  observed,  was  a  real  action  when  it  was 
maintained  that  a  corporal  thing  belonged  to  the  plaintiff, 
or  an  absolute  right,  as,  for  instance,  a  "  usus,"  or  a  "  usu- 
fruct," or  "  right  of  way."  A  real  action  pre-supposes  a 
person  the  subject  of  the  right,  and  a  thing  the  ohjtct  of  the 
right.  Ulpianus  says,  "  Actionem  genera  duo  sunt  in  rem, 
qusB  dicitur  vindicatio,  et  in  personam,  qua  condictio  appel- 
latur.  In  rem  actio  est  per  quam  rem  nostram  quae  ab  alio 
possidetur  petimus  ;'  et  semper  ad  versus  eum  est  qui  rem 
possidet.  In  personam  actio  est  qua  cum  eo  agimus  qui 
obligatus  est  nobis  ad  faciendum  aliquid  vel  dandum ;  et 
semper  adversus  eundem  locum  habet."  1.  25.  pr.  Dig.  de 
Obi.  et  Act.  (4.  47.)     See  note  to  sec.  14. 


4.  Sic  itaque  discretis  actionibus, 
certum  est  non  posse  nos  rem  nostram 
ab  alio  ita  petere,  si  paret  eum  dake 
OPORTERE  :  nee  enim  quod  nostrum 
est,  nobis  dari  potest,  cum  solum  id 
dari  nobis  intellegatur  quodiia  daiitr 
ut  nostrum  fiat;  nee  res  quae  est 
nostra,  nostra  amplius  fieri  potest. 
Plane  odio  furum,  quo  magispluribus 
actionibus  teneantur,  effectum  est, 
ut  extra  poenam  dupli  aut  quadrupli 
rei  recipiendse  nomine  fures  ex  hac 
actione  etiam  teneantur,  si  paret  Eoa 
DAKE  oPORTEKE,  quamvis  sit  etiam 
adversus  eos  hgec  actio  qua  rem  nos- 
tram esse  petimus. 


4.  According  to  this  division  of 
actions,  it  is  evident  that  v^e  cannot 
reclaim  our  property  from  anyone 
in  the  form,  "If  it  appears  that  he 
ought  to  give:"  for  that  which  is  our 
own  property  cannot  be  said  to  be 
given  to  us,  since  that  only  is 
regarded  as  given  to  us  which  is 
bestowed  upon  us  with  the  intention 
of  transferring  it  into  our  posses- 
sion ;  nor  can  a  thing  already 
belonging  to  us  become  our  pro- 
perty more  fully.  Manifestly  in  ha- 
tred of  thieves,  and  in  order  that  they 
may  be  exposed  to  a  greater  number 
of  actions,  it  was  held  that  over  and 
above  the  penalty  of  double  or  of 
fourfold,  for  the  sake  of  again  obtain- 
ing the  property,  thieves  might  be 
bound  by  this  form  of  action  :  "  If  ic 
appear  that  they  ought  to  give." 
Although  there  still  remains  the  real 
action  against  them  by  means  of 
which  we  demand  the  thing  itself  as 
our  own. 
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5.  Appellantur  autcm  in  rem  quidem  5.  Keal  actions  {in  rem)  are  called 

actiones  vindicationes ;  in  personam       vindications ;    but    personal    actions 

J-.     _/  vero    actiones    quibus    dare    fieri ve       (171  personam)   in   which  wo    assert 

oportere  intendimus  condictiones.  (c)       that   the    party    must    give    or    do 

something  (dare  Jierive  oportere)  are 
named  condictions. 


(c)  The  "  in  rem  actio,"  is  that  action  by  means  of  which 
we  claim  a  thing  as  belonging  to  and  as  subjected  to  our 
immediate  legal  dominium.     Such  an  action  was  also  called  a 
"  vindicatio."      The    term    just    mentioned  was  originally 
applied   to  that  part  of  the  "  legis  actio"  which  had  for  its 
object  the  formal  adjustment  of  the  possession  of  the  thing 
in  dispute,  with  the  view  to  the  introduction  of  a  real  action. 
Thus  Gaius  enumerating  such  actions  says, "  An  action  is 
real  when  we  maintain  that  a  corporal  thing  is  ours,  or  that 
some  servitude  appertains  to  us,  etc."  And  thsn  he  adds,"  In 
these  different  cases  our  adversary  has  also  against  us  a  real 
action  uegat'iva."     Mixhl.  Instit.  p.  55.  Gai.  iv.  3.     The   gist 
of  the  question   in  a  real  action  was  the  following  : — Does 
the  corporal  thing  as  asserted  in  the  Intentio  belong  to  the 
Plaintiff?     Again,  in  every  real  action  there  was  a  double 
petitum.     First,   that  the  Judex    should  acknowledge  and 
declare  the  right  of  the  Actor  or  Plaintiff;  and,  secondly, 
that  this  acknowledgment  might  be  followed  by  a  judgment 
in  which  the   Reus  or  Defendant  should  be  condemned. 
The  basis  and  foundation  of  the  action  is  a  "jus  in  re."    Not 
merely,  however,  dominiutn  or  proprietas  which  the  Germans 
call  "Eigenthum;"  but  also  a  "jus  in  re  aliena."     This  is 
made  manifest  from  the  words  of  Gaius  himself,  for   he 
enumerates  actions  arising  from  Servitudes,  or  "jura  in  re 
aliena"  amonijst  the  real  actions.     The  defendant  in  a  real 
action  is  not  a  definite  person,  and  hence  his  name  does  not 
appear  in  the  Intentio,  but  the  action  is  against  any  person 
■who  in  any  way  violates  the  right  of  the  Plaintiff.     As  it  is 
expressed,  "Contra  quemcunque   possidcntem."     The  lead- 
ing maxim  in   regard  to  the  "vindicatio,"  is  tlie  following: 
"Ubi  rem  mcam  invenio   ibi   vindico,"   or  in  other  words, 
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"Rem  ipsam  persequor."     Instit.  Rom.  Law.  part  ii.  s.  28. 
Actions  "in  personam"  were  called  "condictiones;"  a  term 
which  in  its  strict  sense,  was  applied   to   those  actions  tliat 
were   "stricti  juris,"  as   distinguished  from   actions  "bonse 
fidse."     "Appellamus  autem  in  rem  quidem  actiones  vindi- 
cationes,   in    persomam   vero   actiones   quibus  dare   facere 
oportere  intenditur  condictiones."      s.    15.    Instit.    de   act 
(4.  6.)     Sometimes   instead   of  the   term   "vindicatio,"    we 
find   the  expression  "petitio,"  which   denotes  an  "actio  in 
rem,"   in   contradistinction   from  an   "actio   in  personam." 
Thus  Papinianus  says  :  "Actio  in  personam  infertur,  petitio* 
in  rem,  persecutio  in    rem,  vel  in  personam  rei  persequendse 
gratia."     1.  28.  Dig.  de  oblig.  (44.  7.)     See  also  1.  178.  s.  2. 
de  verb.  sig.  (50.  16.) 


6.  Agimus  autem  interdum,  ut 
rem  tantum  consequamur,  interdum 
ut  poenam  tantum,  alias  ut  rem  et 
pceuam. 


6.  We   sometimes  sue  in  order  to 
obtain     the  thing    itself,    sometimes 


only  to  get  the  offender  punished,    at        /    -J) 
other  times  to  secure  both  objects.  / 


7.  Rem  tantum  persequimur  velut 
actionibus  quibus  ex  contractu  agi- 
mus. 


7.  We  proceed  against  the  thing 
only,  for  example,  when  we  sue 
by  means  of  the  actions  arising  out 
of  the  contract  {ex  contractu). 


8.  Pcenam  tantum  consequimur 
velut  actione  furti  et  injuriarum, 
et  secundum  quorundam  opiuionem 
ach'one  vi  bonorum  raptorum  ;  nam 
ipsius  rei  et  vindicatio  et  condictio 
nobis  cotnpetifc. 


8.  We  take  proceedings  for  penal- 
ties only,  as  for  example  by  the 
action  for  theft  and  for  injury  {actio 
furti  et  injuriarumj,  and  according 
to  the  opinion  of  some  by  the  action 
"vi  bonorum  raptorum ;  "  for  the  vin- 
dication of  the  thing  itself,  as  well 
as  the  condiction  appertains  to  us. 


9.  Rem  vero  et  poenam  persequi- 
mur velut  ex  his   causis  ex   quibus 
adversus  infitiantem  in   duplum  agi- 
^  mus:     quod    accidit    per    actionem 
;  judicata  depensi,  damni  injurice  legis 
I  AqutHae,  et  rerum  legatarum  nomine 


9.  Again  we  take  proceedings  both 
for  the  recovery  of  the  thing  and  for 
the  penalty,  for  instance,  in  the  case 
■nliero  we  sue  for  the  double  value 
against  a  party,  on  the  ground  of 
his  denial  of  his  liability,  as  in  tbe 
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quae  per  damnationem  certae  relictae 
sunt. 


actions  "  judicati,"  "  dcpensi," 
"damni  injurige  legis  Aquilae,"  or 
in  order  to  obtain  those  legacies 
which  have  been  left  per  damna- 
tionem. 


10.  Quaedam  praeterea  sunt  actio- 
nes  quae  ad  legis  actionem  exprimun- 
tur,  quaedam  sua  vi  ac  pol  estate 
constant.  Quod  ut  manifestum  fiat, 
opus  est  ut  prius  de  legis  actionibus 
loquamur. 


10.  Moreover,  certain  actions  take 
effect  through  the  legis  actio,  others 
exist  by  their  own  power  and  opera- 
tion. In  order  to  render  this  clear, 
it  is  necessary  first  to  speak  ol  the 
"  legis  actiones." 


11.  Actiones  quas  in  usu  veteres 
habuerunt  legis  actiones  appellaban- 
tur,  vel  ideo  quod  legibus  proditao 
erant,  quippe  tunc  edicta  Frsetoris 
quibus  cornplures  actiones  introductae 
Bunt  nondum  in  usu  habebantur ;  vel 
ideo  quia  ipsarum  legum  verbis 
accommodatae  erant,  et  ideo  immu- 
tabiles  proinde  atque  leges  observa- 
tantur.  Unde  cum  quis  de  vifibus 
Buccisis  ita  egisset,  ut  in  actione  vites 
nominaret,  responsum  est  eum  rem 
perdidisse,  quia  debuisset  arboresno- 
minare,  eo  quod  lex  xii  tabularum, 
ex  qua  de  vitibus  succisis  actio  com- 
peteret,  generaliter  de  arboribus 
euccisis  loqueretur.  (d) 


11.  The  actions  which  wcre  an- 
ciently in  use  were  called  "legia 
actiones,"  either  because  they  were 
a  creation  of  the  law,  since  at  that 
time  the  edicts  of  the  Praetors,  by 
means  of  which  several  actions  were 
introduced,  had  not  yet  come  into 
use ;  or  it  may  be  because  those 
actions  were  accommodated  to  the 
very  words  of  the  laws,  and  for  this 
reason  were  regarded  as  unchange- 
able as  the  laws  themselves.  Hence, 
to  a  Plaintiff  who  had  sued  for  cut- 
ting his  vines  {de  'vitibus  succisis), 
the  answer  of  the  jurists  was  that  he 
had  lost  his  suit,  since  he  had  in  his 
action  spoken  of  his  vines  {vites) 
whereas  he  ought  to  have  employed 
the  term  trees  (arhores),  because  the 
law  of  the  Twelve  Tables,  by  which 
the  action  was  granted  for  damage 
done  in  cutting  vines,  spoke  in 
general  terms  of  cutting  trees  {de 
arboribus  succisis.) 


I 


(d)  The  main  feature  ofthe  earliest  Roman  Civil  Process  wa? 
the  employment  of  certain  solemn  symbolical  forms  with 
verbal  expressions,  which  took  place"  in  jure"  before  a  magis- 
trate who  had  jurisdiction,  as  contradistinguished  from 
legal  written  proceedings.     The  effect  of  such  a  transaclicn 
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was  to  evoke  the  decision  of  the  magistrate  in  a  correspond- 
ing- formal  and,  if  we  may  use  the  phrase,  ritualistic 
expression.  The  litigants  suing  by  this  mode  of  procedure 
were  said  " les-e  ao'ere,"  and  the  name  "  le"is  actio"  was 
applied  to  the  process  itself.  Pomponius  in  his  brief  history 
of  the  Roman  Law  says  :  "  Deinde  ex  his  legibus  (that  is, 
from  the  laws  of  the  Twelve  Tables)  eodera  tempore  fere 
actiones  compositze  sunt,  quibus  inter  se  homines  discepta- 
rent;  quas  actiones  ne  populus,  prout  vellet,  institueret, 
certes  sollemnesque  esse  voluerunt ;  et  appellatur  hnac  j^ars 
juris  legis  actiones,  id  est,  legitimse  actiones."  1.  2.  s.  6  de 
orig.  jur,  (1.  2.)  The  legis  actiones  may  be  divided  under 
two  heads;  namely,  processual  acdons,  and  those  which 
were  modelled  after  them,  and  aimed  at  the  establishment  of 
certain  legal  results,  by  tlie  acts  and  decisions  of  a  voluntary 
tribunal.  The  processual  actions  consisted  in  those  soleuiU 
fixed,  legal  and  technical  expressions,  and  corresponding 
symbolical  and  almost  dramatic  acts,  which  took  place  for 
the  most  part,  though  not  always,  in  the  presence  of  the 
magistrate.  In  relation  to  this  obvious  character  of  the  "jus 
civile,"  with  which  the  legis  actiones  were  so  closely  con- 
nected, Cicero  says,  "  Omnia  enim  sunt  posita  ante  oculos, 
collocata  in  usu  quotidiano,  in  congressione  hominum,  atque 
in  foro ;  neque  ita  multis  Uteris  aut  voluminibus  raagnis 
continentur."  Orat,  1.  43. 

These  proceedings  were  no  doubt  originally  regulated  by 
the  pontifices,  but  they  had  in  historic  times,  as  we  learn 
from  Gains,  the  effect  and  validity  of  a  lex.  The  words  re- 
quired to  be  spoken  were  of  the  most  strict  and  exact 
character,  and  it  was  held  to  be  necessary  to  observe  the 
prescribed  expressions,  even  to  the  very  letter.  The  least 
departure  from  the  strict  form  vitiated  the  whole  pro- 
ceeding, and  rendered  it  utterly  null  and  void.  The  ex- 
pression "caussa  cadere,"  was,  in  the  very  earliest  period  of 
j  the  law,  employed  to  denote  the  failure  of  the  process  from 
1  any  defect  in  the  mere  form,  in  opposition  to  defects  of  a 
material  nature.     Thus,  a  plaintiff  who  had  sued  "de  viti- 
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bus  succisis,"  is  said  to  have  lost  his  suit,  because  he  ought 
to  have  used  the  expression  "de  arboribus  succisis,"  the 
M'^ords  found  in  the  Twelve  Tables.  It  was  in  consequence 
of  the  too  gi'eat  nicety  of  this  mode  of  legal  procedure 
(ex  nimia  suhtilltate) ,  that  by  means  of  the  lex  ^butia,  a 
law  probably  passed  in  the  early  part  of  the  sixth  cen- 
tury of  the  State,  and  the  "duas  Julias  (leges),"  as  Gaius 
says,  iv.  30,  probably  referring  to  the  "leges  judiciarum," 
passed  in  the  time  of  Augustus,  these  "legis  actiones"  were 
abolished,  and  a  new  process  by  means  of  the  "formulae," 
was  introduced  in  their  stead.  Still,  it  should  be  remem- 
bered, that  in  all  probability,  for  five  hundred  years  this 
strict  and  peculiar  mode  of  procedure  was  the  only  way  in 
which  legal  redress  could  be  obtained  at  Rome. 

Of  the  five  kinds  of  actions,  mentioned  by  Gaius  in  sec- 
tion twelve  of  this  book,  the  first  three  only  were  proces- 
sual  actions,  whilst  the  two  last  were  simply  modes  of 
execution  and  extrajudicial.  The  "legis  actio  sacramento" 
was  an  "actio  in  rem"  for  real  rights,  and  an  "actio  in 
personam"  for  personal  rights.  It  was  applicable  to  all 
legal  claims,  and  for  all  special  actions.  The  "  legis  actio 
per  judicis  postulationem "  was  an  action  in  which  the 
Prsetor  was  required  to  appoint  a  private  judge.  The 
"  legis  actio  per  condictionem,"  was  a  mode  of  suing  for  a 
debt  due  to  one  of  the  parties.  The  "  legis  actio  per  raanus 
injectionem"  was  a  strict  and  formal  manner,  by  which  a 
man,  whose  right  had  been  invaded,  obtained  redress  by  his 
own  personal  act.  The  "legis  actio  per  pignoris  captionem" 
was  also  a  mode  of  obtaining  redress,  by  the  creditor  seizing 
on  the  property  of  the  debtor  in  order  to  satisfy  his  claim. 

The  non  processual  "legis  actiones"  stood  in  close  con- 
nexion with  the  real  actions,  and  appear  to  have  been  modes 
of  conveyance  which  took  place  before  a  tribunal  created  by 
the  voluntary  act  of  the  parties  themselves.  Thus,  the  "in 
jure  cessio"  was  a  mode  of  transfer  applicable  to  a  variety 
of  things.  As  for  example,  certain  kinds  of  property  could 
only  be  conveyed  by  the  "  in  jure  cessio."  So  also  Mancipatio 
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Adoptio,  Einancipatio,  the  transfer  of  the  Tutela  legitima, 
and  of  the  Hereditas,  were  transactions  of  the  most  important 
character,  which  took  phice  before  a  tribunal  constituted  by 
the  free  choice  and  selection  of  the  parties  themselves.  It 
has  been  often  maintained  that  the  process  known  as  the 
"  legis  actiones"  was  a  mode  of  obtaining  justice  only  acces- 
sible to  those  who  were  Roman  citizens,  an  assertion  by  no 
means  justified  by  the  authorities.  See  Keller,  i.  47.  Thus, 
in  ancient  Rome,  apart  from  the  question  of  proof,  in  regard 
to  which  in  the  early  period  of  the  state  the  judge  had  but 
few  limitations  imposed,  the  hands  of  the  judex  Mere  com- 
pletely bound.  An  action  proceeded  rigidly  according  to 
law,  and  the  least  departure  from  the  strict  rules  of  proce- 
dure, even  the  placing  of  a  wrong  word  in  the  forms  em- 
ployed, neutralised  the  whole  proceedings,  and  frustrated  the 
entire  suit.  See  Jhering's  "  Geist  des  Romischen  Recht," 
ii.  pp.  108,  109. 


12.  Lege  autem  agebatur  modis 
quinque:  sacramento,  per  judicis 
post  Illation  em,  per  condictionem,  per 
manus  injectionem,  per  pignoris  cap- 
tiouem. 


12.  There  were  five  kinds  of  "  legis 
actiones :  "  the  "  sacrameutnm,"  the 
"judicis  postulatio,"  the  "condic- 
tio,"  the  "  manus  iniectio,"  the 
"pignoris  captio." 


13.  Sacrament!  actio  generalis 
erat :  de  quibus  enim  rebus  ut  aliter 
ageretur  lege  cautum  non  erat,  de 
his  Sacramento  agebatu)'.  Eaque 
actio  perinde  periculcsa  erat  falsi 
nomine,  atque  hoc  tempore  periculosa 
eat  actio  certse  creditse  pecuniae  prop- 
ter sponsionem  qua  periclitatur  reus, 
Bi  temere  neget,  et  restipulationem 
qua  periclitatur  actor,  si  non  debitum 
petat;  nam  qui  victus  erat  summam 
Bacramenti  prsestabat  pcenie  nomine; 
eague  in  puhlicum  cedchsit  proedesque 
eo  nomine  Prsetori  dabajittir,  non  ut 
nunc  sponsionis  et  restipulationis 
poena  lucro  cedit  adversario  qui 
Ticerit. 


13.  The  "  actio  sacramenti "  was 
of  general  application ;  for  as  to  all 
things,  for  which  the  law  bad  not 
given  a  special  action,  the  "  actio 
sacramenti "  was  employed.  And 
this  procedure  was  dangerous  to  those 
who  employed  it  on  a  false  pretext, 
just  as  at  the  present  time  the  "  actio 
certa9  creditse  pecuniae  "  is  dangerous 
on  account  of  the  sponsio,  which 
the  defendant  by  a  groundless  denial 
runs  the  risk  of  losing,  and  the 
restipuloMo,  which  the  plantiff  runs 
the  risk  of  losing  by  the  plea  of 
not  indebted  ;  for  he  who  was 
vanquished  rendered  up  the  sum 
given   as   a  sacramentum  by  way  of 
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penalty ;  and  it  was  forfeited  to  the 
public  treasury,  and  on  that  account 
bondsmen  were  given  to  the  Praetor, 
not  as  at  the  present  time,  for  now  the 
penalty  of  sponsio  and  of  restipulatio 
goes  as  damages  to  the  party  who 
obtains  the  suit,  (e) 

(c)  A  modern  jurist  has  said  that  the  "  Sponsio  was  a 
pledge  made  between  two  parties  in  pleading,  and  that  it  was 
a  provocation  which  made  them  mutually  adversaries."  Such 
a  remark  is  too  much  in  the  spirit  of  modern  English  juris- 
prudence which  is  apt  to  view  ancient  forms  and  insti- 
tutions in  the  lio-ht  of  the  insular  notions  which  we  have  not 
only  erroneously  acquired,  but  have  almost  persuaded  our- 
selves to  be  correct.  It  is,  however,  an  egotistical  and 
baneful  method.  To  suppose  that  we  have  explained  the 
Roman  idea  of  Sponsio  when  we  have  said  that  it  was  a 
"  pledge  made  between  two  parties  in  pleading"  is  incorrect 
to  use  no  stronger  term.  It  was  only  by  means  of  the  Sponsio 
made  before  the  prsetor  that  the  litigant  parties  could  obtain  a 
"judicium."  But  the  Sponsio  might  be  both  prcej  udicialis  and 
pcenalis.  In  the  former  case  its  aim  was  to  obtain  a  "judi- 
cium," and  in  the  latter  by  the  loss  of  the  "Summa  sponsi- 
onis,"  the  party  that  failed  was  punished  for  venturing  1o 
bring  a  groundless  action  {temere  litgare).  This  distinction 
is  of  importance,  for  the  Sponsio  was  essentially  a  unilateral 
legal  transaction.  The  Creditor  asked  a  question,  and  the 
one  who  answered  became  his  debtor  {ex  contractu).  It  was 
only  just  and  fair  that  if  the  Defendant  became  liable  to  a 
penalty  in  the  case  of  failure  for  the  "Summa  sponsionis," 
the  Plaintiff,  if  he  failed,  should  also  be  liable  in  like 
manner.  Hence,  in  the  "  sponsio  poenalis"  there  was  always 
what  was  termed  a  Eestipulation  by  means  of  which  the 
Plaintiff  was  bound  as  well  as  the  Defendant.  When  the 
Sponsio  was  "  mere  prsejudicialis"  there  was  no  restipula- 
tion.  It  is  incorrect  to  state  that  the  Sponsio  first  came 
into  vogue  as  an  organ  of  civil  process  after  the  abolition  of  the 
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"  legis  actiones."  It  was  of  jjreat  and  manifold  importance  at 
the  time  of  the  "  legis  actiones "  in  cases  of  Exceptions, 
Interdicts  and  other  proceedings.  In  the  time  of  the  "  legis 
actiones "  the  Sponsio  was  the  means  employed  for  the 
obtaining  of  a  judex.  After  the  passing  of  the  lex  ^butia 
the  Sponsio  was  not  only  a  method  by  which  a  formula 
might  be  obtained,  but  it  was  also  a  succedaneum  employed 
to  obtain  a  "judicium,"  and  that  without  a  formula.  If  the 
student  will  endeavour  to  realize  the  exclusive  notions  of  a 
Roman  he  will  apprehend  what  a  very  varied  function  the 
Sponsio  must  have  played  in  the  earliest  Roman  law.  See 
Keller,  pp.  99—106. 


14.  Poena  autem  sacramenti  (J)  aut 
quingenaria  erat  aut  quinquagenaria. 
Nam  de  rebus  mille  seris  plurisve 
quingentis  assibus,  de  minoris  vcro 
quinquaginta  assibus  sacramento  con- 
tendebaiitr ;  nam  if  a  lege  xii  tabu- 
larum  cautum  erat.  SSed  si  de  liber- 
tate  hominis  controversia  erat,  etsi 
pretiosissimus  homo  asset,  tamen  ut 
L  assibus  sacramento  contendereiw)*, 
eacZem  lege  cautum  est  favoris  causa, 
ne  satisda,tione  onerarentur  adser- 
torcB   .     .     .     [Desunt  23  linae.]  (3) 


14.  But  the  penalty  cf  the  sacra- 
mentuW'  was  either  five  hundred  or 
fifty  asses ;  for  as  to  property  in 
litigation  of  the  value  of  one  thou- 
sand asses  and  over,  the  penalty 
was  five  hundred  asses  ;  for  property 
on  the  other  hand  of  less  value  it 
was  fifty  asses,  for  so  it  was  pro- 
vided by  the  law  of  the  Twelve 
Tables.  But  if  litigation  arose  in 
regard  to  the  freedom  of  a  slave, 
although  the  man  might  be  mostvalu- 
able,  still  the  tacramentum  was  only 
to  be  fifty  asses,  this  was  provided 
by  the  same  law  for  the  sake  of 
lenity  that  the  intercessors  for  free- 
dom {adsertores)  might  not  be  over- 
burdened by  their  security  {satis- 
datio). 


if)  The  fundamental  character  of  the  sacramenti  actio, 
it  is  believed,  consisted  originally  in  the  fact  that  each  of  the 
parties  to  the  suit,  upon  stating  his  case  to  the  magistrate, 
confirmed  his  assertions  by  the  solemnity  of  an  oath,  at  the 
same  time  depositing  a  sum  of  money  to  be  forfeited  as  a 
penalty  if  he  subsequently  failed  in  the  suit.  This  money, 
it  is  thought,  was  denominated  sacr amentum,  and  was  de- 
ll R 
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posited  in  a  temple  or  some  sacred  place,  and  at  a  later 
period,  in  the  treasury  (csrarium).  In  the  course  of  time,  in- 
stead of  a  sum  of  money  {sacrament um),  bail  was  given  to 
the  Praetor  for  the  required  amount.  When  the  issue  of  the 
suit  proved  that  the  oath  had  been  rashly  or  falsely  taken 
the  sum  was  forfeited  as  a  penalty  for  the  perjury.  Tiie 
amount  of  the  sacramentum  was  either  500  or  50  asses, 
according  as  the  value  of  the  object  in  litigation  was  1000 
asses  or  under.  If  the  process  related  to  a  question  of  iree- 
dom  (liberale  judicium),  the  smaller  amount  was  required. 
This  mitigated  penalty  appears  not  to  have  originated  in  any 
mean  estimate  of  freedom,  but  in  order  that  the  "  asser- 
tores  in  libertatem'  might  not  be  deterred  from  prosecuting 
their  suit  by  the  severity  of  the  penalty  in  the  case  of  failure. 
These  fines  dated  from  the  times  of  the  Twelve  Tables,  and 
they  clearly  prove  two  things — the  sanctity  with  which  the 
Romans  in  early  times  regarded  an  oath ;  and  the  high 
value  that,  oven  in  the  infancy  of  the  State,  they  set  upon 
liberty.  In  the  "  legis  actio  per  sacramentum"  the  plaintiff 
made  his  claim,  as  some  examples  will  presently  make  clear, 
in  a  prescribed  solemn  form  of  words  ;  and  the  defendant, 
on  his  side,  responded  in  a  similar  and  equally  formal  mau- 
ner.  Upon  this,  both  parties  to  the  suit  mutually  demanded 
the  sacramentum.  The  words  used  were,  "  Sacramento, 
provoco."  To  which  the  defendant  replied,  "  Similiter  ego 
te."  Both  plaintiff  and  defendant  then  swore  that  they 
were  legally  entitled  to  the  property.  Whether  the  term 
"  Sacramento"  is  a  dative  or  an  ablative,  has  been  a  question 
among  jurists.  Professor  Goldschmidt,  of  Heidelberg, 
who  has  paid  much  attention  to  the  subject,  was  of  opinion 
that  it  was  an  ablative,  and  he  would  render  the  expression 
used  as  follows :  "  I  demand  from  thee,  through  or  by 
means  of  the  sacramentum."  In  later  times,  the  oath,  as 
we  have  already  remarked,  was  dispensed  with,  but  the  sum 
as  fixed  by  law  was  promised  by  both  parties.  After  these 
introductory  proceedings,  a  demand  was  made  by  the 
litigants  for  the  appointment  of  a  day  (perendie)  on  which  to 
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appear  before  the  judges,  either  before  the  Centumviri,  or 
before  the  Decemviri.    After  the  passing  of  the  lex  Pinaria, 
(probably  in    the  year  282  a.u.c,  according  to  Huschke's 
conjecture)  the  space  of  thirty  days  was  allowed  to  elapse, 
at  the  end  of  which  both  parties  came  a  second  time  before 
the   Prsetor  for  the   choice   and    appointment  of  a  judge. 
After  liis  nomination  the  parties  fixed  the  third  day  {cotn- 
perendinum  diem)  to  appear   before  him.     Gai.  iv.  15.     It 
was  decided  in  this  judicium  whether  the  sacr amentum  of  the 
plaintiff  was  correct  or  not.     This  was  the  point  submitted 
to  decision,  whether   the  judex  were  solus,  or  whether  the 
decision  were  given  by  the  Decemviri  or  the  Centumviri.  It 
is  obvious  that  the  decision  of  the  question  which  sacramen- 
turn  should  be  forfeited  would  involve  the  decision  of  the 
strife  and  decide  the  right  between  the  parties.      Whether 
in  this  case  there  was  an  actual  condemnation  as  well  as  an 
implied  one  has  been  a  question  of  discussion  among  conti- 
nental jurists.    Keller  and  others  doubt  whether  there  was  ; 
whilst  Huschke  and  Stinzing  are  of  opinion  that  the  con- 
demnation also  followed.     That  there  was  a  condemnation 
for  actiones  in  rem  is  quite  certain.    Gai.  iv.  48.     If  the 
plaintiff  in   his  suit  had  demanded    too  large  an  amount, 
which  was  called  a  "  plus  petitio,"  he  failed   in  the  entire 
suit.     Suppose  he  had   demanded    100,  and  the  defendant 
denied  that  he  was  indebted  to  him  in  this  amount.     Sup- 
pose the  judices  after  investigation  were  convinced  that  the 
defendant  was  indebted  to  the  amount  of  50  and  no  more, 
they  could   not  condemn  him  to    pay  the  smaller  amount. 
The  plamtifF  had  sworn  that  100  was  owing  to  him,  and 
the  judex  had  to  decide  "  utrius  sacramentum  justum  utrius 
injustum  sit."  Cic.  de  Orat.  1.  10;  Mil.  27;  Jhering's  Geist. 
1.  158.     The  plaintiff  was  either  entitled  to  the  100  or  he 
was   entitled   to   nothing.       The   man   who   was    entitled 
to    nothing,    or    to     10,    or    to    50,    or    to    99,    stood    in 
precisely  the  same  situation.     They  were  all  defeated  in  the 
action  and  their  "sacramenta"  were  declared  to  be  "  injusta." 
Thus,  as  Keller  says,  the  essence  of  the  "  legis  actio  per 
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sacramcntum"  consisted  in  this — that  it  was  "  directum,  aspe- 
rum,  simplex,"  in  contradistinction  from  that  which  was 
"  mite,  moderatum."  A"  judicium"  in  this  resjiect  stood  in 
direct  oppositon  to  an  "  arbitrium."  In  every  judicium  all 
that  was  allowed,  as  Keller  observes,  was  the  blunt  Yes  or  No, 
^^^LamJI-  Guilty  or  Not  Guilty.  Civ.  Proc.  p.  52.  No  application  of 
equitable  principles  was  admissible  in  such  a  case.  If  it  were 
necessary  to  have  recourse  to  such  principles  another  form 
of  action  should  have  been  employed  by  the  suitors. 

A  "  legis  actio  per  sacramentum  in  rem  "  admitted  of  a 
twofold  division.  It  might  be  either  a  "  vindicatio,"  or  an 
"  actio  confessoria  "  or  "  negatoria."  The  Vindicatio  was 
employed  in  many  instances,  as  in  the  case  of  Dominium, 
Hereditas,  Family  rights,  and  the  "jus  personarum"  gene- 
rally. In  the  Vindicatio  the  first  act  of  the  plaintiff  was 
what  may  be  denominated  as  symbolic  "  self-help  "  {rnanus 
conserere) ;  that  is  to  say,  both  parties  by  a  physical  act  as- 
serted their  title  to,  and  their  dominium  over,  the  thing  in 
dispute.  Both  came  forward  as  plaintiffs  in  the  action — 
the  real  plaintiff  coming  first.  As  the  defendant  made  the 
same  demand  as  the  plaintiff,  it  follows  that  there  was 
a  "vindicatio,"  and  a  "contra  vindicatio."  When  the 
dispute  arose  about  moveables,  the  moveable  thing,  or  a  part 
of  it,  was  brought  into  the  presence  of  the  magistrate  injure. 
Both  the  claimants  then  grasped  the  thing,  and  touched  it 
either  with  the  "  vindicta,"  or  with  the  "  festuca,"  by 
these  symbolic  acts  affirming  their  ownership.  It  was  from 
the  touching  of  the  thing  with  the  staff,  {vindicta)  that  the 
process  obtained  the  designation  of  "  vindicatio."  The 
plaintiff  said,  "  Hunc  ego  hominem  ex  jure  Quiritium  meum 
aio,  etc."  Upon  which  the  plaintiff  uttered  precisely  the 
same  words.  Gai.  iv.  16. 17.  Aul.  Gell.  N.  A.  xx.  c.  10.  1. 
7 — 10.  When  the  controversy  had  reference  to  a  thing  that 
was  not  a  moveable  but  an  immoveable  thing,  the  Vindicatio 
took  place  originally  on  the  immoveable  property  itself,  the 
magistrate  accompanying  the  suitors  to  the  sj)ot.  Subse- 
quently this  was   abolished,  and  the   plaintiff'  summoned 
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the  defendant  to  appear  before  the  magistrate,  and  upon  his 
appearing,  the  phiintilF  demanded  that  the  defendant  should 
come  ex  jure  for  the  purpose  of  vindicating  the  property 
which  he  claimed,  [manu  conserere  exvoco).  When  this  was 
♦  lone  they  came  again  into  jus.  At  a  later  period  of  the  law 
a  part  only  of  the  thing  vindicated  was  brought  into  jus, 
as  a  sheep  from  the  flock,  a  clod  from  the  land, or  a  tile  from 
the  house.  Gai.  iv.  17.  This  part  was  presented  to  the  court 
as  a  representation  of  the  whole,  and  the  Vindicatio  was 
then  allowed  to  proceed  in  the  same  manner  as  in  the  case 
of  moveables.  Gellius  in  loco.  Cic.  pro  Murena  12.  26. 
When  the  dispute  had  reached  this  stage,  the  praetor  as 
magistrate  requested  the  parties  to  relax  their  hold  upon 
the  disputed  property  (mittite  amho),  which  being  done, 
he  decided  which  of  the  parties  should  have  posses- 
sion of  the  property  during  the  continuance,  and  until 
the  conclusion  of  the  suit.  This  was  said  "  dare  vindicias." 
Cell.  20.  c.  19. 1. 2.S.24,  Dig.  de  orig.  jur.  (1.2).  "  Vindicarum 
est,  quum  litigatur  de  ea  re  apud  prastorem,  cujus  incertum 
est,  quis  debeat  esse  possessor."  Bris.  sub  voce  "  Vindicise." 
The  possessor  was  then  required  to  give  security  {pr cedes 
dare  litis  et  vindicarum),  by  which  he  was  bound  to  return 
the  property  into  the  court  with  its  fruits,  whenever  he 
might  be  ordered  so  to  do. 

In  the  "  actio  negatoria  "  the  plaintiff  claimed  that  he  had 
a  servitude  {jus  in  re  aliena)  in  the  property  of  the  defen- 
dant. The  defendant  in  denying  his  right  used  the  words, 
"  Nego  tibi  jus  esto,"  and  hence  the  suit  was  called  "  nega- 
toria." In  the  "  actio  confessoria,"  the  word  aio  was  em- 
ployed, and  from  this  affirmative  expression,  the  actio 
has  in  later  times  received  the  name  of  "confessoria." 

The  ritual  for  the  "  legis  actio  in  personam  "  in  the  early 
times  of  the  state,  is  unknown  until  we  meet  vvitli  the  first 
formula,  "  Aio  te  mihi  dare  oportere."  We  will  close 
this  note  by  presenting  in  a  compendious  form  the  proceed- 
ings in  both  personal  and  real  actions. 

1.     Actio  in  personam. 
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Plaintiff. — "  Aio  te  mihi  x  Milia  ^Eris  dare  oportere." 
Defendant  denies  the  assertion.  Plaintiff. — "  Qiiando 
negas,  te  sacramento  quingenario  provoeo."  Defendant. — 
"  Quando  ais  neque  negas,  te  sacraraento  quingenario  pro- 
voeo." Then  followed  the  deposition  of  the  "  siimma 
sacranienti"  or  the  appointment  of"  prsedes,''  which  was  the 
security  required  from  both  parties.  This  was  followed  by  the 
mutual  demand  for  the  appointment  of  a  day  to  appear 
before  the  Decemviri.  After  the  passing  of  the  lex  Pinaria 
the  parties  appeared  before  the  prgetor  on  the  thirtieth  day 
"  ad  judicum  capiendum." 

2.     Actio  in  rem.     A  dispute  in  regard  to  land. 

Plaintiff. — "Fundus  qui  est  in  agro  qui  Sabinus  vocatur, 
eum  ego  ex  jure  Quiritium  meum  esse  aio."  Defendant. — 
"TJnde  tu  me  ex  jure  manu  consertum  vocasti,  inde  ibi  ego  te 
revoco."  Prsetor. — "  Suis  utrisque  superstitibus  prtesentibus 
istam  viam  dico.  Inite  viam."  Upon  which  both  the  parties 
retired  accompanied  by  a  Lictor,  in  order  to  fetch  a  clod  of 
earth.  Prsetor. — "Redite  viam."  The  suitors  bring  the  clod  of 
earth.  Plaintiff. — "Hunc  ego  fundum  ex  jure  Quiritium 
meum  esse  aio,  secundum  suam  caussam  sicut  dixi :  ecce  tibi 
vindicatam     imposui."  Defendant     repeats    the     same 

words.  Prsetor. — "  Mitte,  Discedite,"  etc.  These  words 
were  uttered  to  allay  the  strife  between  the  parties,  in  order 
to  its  decision  by  the  proper  authorities.  Plaintiff. — "  Postulo 
anne  dicas  qua  ex  caussa  vindicaveris."  Defendant. — 
"  Jus  perege  sicut  vindictam  imposui."  Plaintiff. — "  Quando 
tu  injuria  vindicavisti,  u.  ^ris  sacramento  te  provoeo." 
Defendant. — "Similiter  egote"  or  "  Ego  te  provoeo." 

This  was  followed  as  in  the  "  actio  in  personam,"  by  the 
parties  mutually  demanding  the  appointment  of  a  day  to 
appear  before  the  Decemviri  or  the  Centumviri,  or  an  order 
to  bind  the  parties  to  appear  again  before  the  praetor  on  the 
thirtieth  day  "ad  judicem  capiendum."  This  being  done 
the  preetor  ordered  the  "  vindicifc,"  and  imposed  the  "  dare 
praedes  litis  et  vindiciarum  "  on  the  holder  of  the  property 
for  the  time  being,  and  on   the  defendant  in  favour  of  the 
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plaintiif,  and  finally  received  from  both  litigant  parties 
"prgedes"  or  security  for  the  "  summa  sacramenti."  Kel- 
ler's Civ.  Proc.  pp.  56 — 58. 

It  is  not  to  be  supposed  that  the  forms  of  action  we  have 
given  are  exhaustive  of  the  mode  of  procedure  m  these  early 
times.  There  can  be  no  doubt,  although  we  possess  no  cer- 
tain information  on  the  point,  that  the  actions  confessoria 
and  negatoria  as  they  are  now  called,  for  the  terms  are  of 
modern  invention,  differed  in  important  points  from  the  forms 
just  given.  These  actions  for  the  vindication  of  servitudes 
and  to  secure  the  freedom  of  property  from  easements  which 
were  really  an  encroachment  on  ownership,  had  probably 
forms  such  as  the  following : — 

Vindicator. — "  Aio  mibi  jus  esse  eundi  agendi  in  fundo  ;  " 
or,  "  altius  tollendi  sedes,"  as  the  case  might  be.  Contra- 
Vindicator. — "  Nego  tibi  jus  esse  eundi  agendi  in  fundo  ;  " 
or,  "  altius  tollendi  sedes."  On  the  other  hand  the  form 
might  be  :  Vindicator. — "  Nego  tibi  jusesse, etc."  Contra- 
Vindicator. — "  Aio  mihi  jus  esse,  etc."  The  above  forms  for 
"  actiones  in  rem  "  and  "  in  personam,"  are  derived  partly 
from  the  statements  of  Cicero,  and  partly  from  Gains  himself. 
See  Keller's  Civ.  Proc.  pp.  47 — (51.  Puchta's  Instit.  ii.  p.  33. 
1.  129  et  seq. 

{g)  The  first  half  of  the  page  of  the  MS.  at  this  point  is 
quite  illegible.  Heti'ter  has  endeavoured  to  restore  it  by 
conjecture,  and  proposes  to  read  as  follows :  "  Nunc  ad- 
monendi  sumus,  istas  omnes  actiones  certis  quibusdam  et 
solenmibus  verbis  peragi  debuisse.  Si  verbi  gratia  in  per- 
sonam agebatur  contra  eum  qui  nexu  se  obligaverat,  actor 
eum  apud  Prastorem  ita  interrogabat:  quando  in  jure,  te  con- 
spicio,  postulo  an  fias  auctor,  qua  de  re  nexum  mecum  fecisti  ? 
Et  altero  ncgante,  ille  dicebat.  Quando  negas,  sacramento 
quingenario  te  provoco,  si  propter  te  fidemve  tiiam  captiis 
fraudatusve  siem.  Deinde  adversarius  quoque  dicebat: 
Quando  ais  neque  negas  me  nexum  fecisse  tecum,  qua  de  re 
agitur,  similiter  ego   te  sacramento  quingenario  provoco,  si 
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propter  me  fidemve  meam  captus  fraudatusve  noii  sics, 
Quibus  ab  utraque  parte  peractis  litigatores  poscebant 
judicem,  et  Prastor  ipsis  diem  prsestituebat,  quo  ad  judicem 
accipiundum  venirent." 


15 ad  judicem  ac- 
cipiundum venirent.  Postea  -vero 
reversis  dabatur^osi  diem  xxx  judex : 
idque  per  legem  Pinariam  factum 
est ;  ante  eam  autem  legem  .... 
dabatur  judex.  IllucZ  ex  superioribus 
intellegimus,  si  de  re  nainoris  quam 
M  seris  agebatur,  quinquagenario 
Sacramento,  non  quingenario  eos  con- 
tendere solitos  fuisse.  Postea  tamen 
quum  judex  datus  esset,  comperen. 
dinum  diem,  ut  ad  judicem  venirent, 
denuntiabant.  Delude  cum  ad  ju- 
dicem venerant,  antequam  aput  cum 
causam  perorarent,  solebant  breviter 
ei  et  quasi  per  judicem  rem  exponere : 
quae  dicebatur  causae  coUectio,  quasi 
causa  suae  in  breve  coactio.  (7i-) 


15 they  came  in  order 

to  accept  a  Judex.  But  after  thirty 
days  upon  their  second  appearance 
a  judex  was  given ;  and  that  is 
decided  by  the  lex  Pinaria ;  but 
before  the  period  of  that  law  (no) 
index  was  given.  We  perceive  from 
what  has  been  said  above,  that  if 
the  suit  was  for  less  than  a  thousand 
asses,  the  saeramentum  was  usually 
fifty  asses  and  not  five  hundred. 
After  the  nomination  of  the  judge, 
the  parties  fixed  the  third  day  (cam- 
per endinum  diem)  to  come  before  him. 
When  they  were  in  his  presence,  be- 
fore they  defended  their  suit  [causam 
perorarent),  they  were  accustomed 
briefly  and  summarily  to  explain  the 
subject  in  dispute  to  him  :  this  was 
called  the  "  causaa  coUectio,"  as 
being  a  concise  resum6  of  the 
cause. 


(7i)  Rudorff,  in  commenting  upon  Puchta's  statement  that 
a  judex  was  nominated  by  the  lex  Pinaria  in  personal  actions, 
says,  that  it  is  much  more  certain  that  one  was  appointed 
in  real  actions,  and  in  support  of  his  opinion  quotes  the 
Pseudo-Asconius,  "  Namque  cum  in  rem  aliquam  agerent 
litigatores  et  poena  se  sacramenti  peterent,  poscebant  judi- 
cem, qui  dabatur  post  trigesimum  diem."  C.  Orell.  p.  164. 
In  relation  to  the  period  of  thirty  days  which  was  allowed 
to  elapse  before  the  suitors  reappeared  before  the  prsetor  for 
the  appointment  of  a  judex,  the  lex  Pinaria  contained  a 
distinct  enactment :  "  Antiquissimam  legem  fuisse  incisam 
in  columna  serea  L.  Pinario  et  Furio  consulibus  (282)  cui 
mentio  iutercalaris  adscribiiur."     Macrob.  Sat.  1.  13.  1.  -. 
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Dig.  de  div.  temp.  (44.3)  Cato  de  re  rust.  c.  150.  By  the 
lex  Rupilia  the  interval  of  thirty  days  from  the  time  of 
petitioning  the  Court  for  a  judex  to  his  appointment 
was  also  extended  to  provincial  jurisdictions.  "  Quod  lex 
Rupilia  vetaret  diebus  triginta  sortiri  dicam,  quibus 
scripta  esset."  Cic.  Ver.  2.  2.  15.  When  the  judex  was 
appointed,  the  "  contestatio  litis "  took  place  the  third 
day  after  the  adjournment.  (Comperendinatio.)  Paulus 
says,  "  Res  comperendinata  significat  judicium  in  diem 
tertium  constitutum."  Ex  Festo  sub  voce.  Cicero  says, 
"  Diem  tertium  an  perendinum."  Pro,  Mur.  c.  12.  The  in- 
terval between  the  second  appearance  of  the  litigants  before 
the  Prsetor,  and  their  appearance  before  the  judge  was  only 
one  clear  day.  Cicero  refers  to  this  when  he  says,  "  Unum 
quasi  comperendinatus,  medium  diem  fuisse."  Brut.  c.  22, 
By  the  appointment  of  a  judex,  Rudorff  thinks  that  the 
opinion  of  those  who  regarded  the  "  sacramento  actio  "  as 
essentially  a  plebescitum  is  rebutted ;  but  Mommsen  and 
other  writers  are  of  opinion  that  there  was  a  "  mandata 
jurisdictio"  to  the  private  judge  (privatus  judex),  the  effect 
of  which  was  that,  acting  for  the  people,  his  decision  had 
the  force  of  law.  See  Rudorff  on  this  subject  in  Puchta's 
Instit.  vol.  ii,  p.  33. 


16.  Si  in  rem  agebatur,  mobilia 
quidem  et  moventia,  quae  modo  in 
jus  adferri  adducive  possent,  in  jure 
vindicabantur  ad  hunc  modum.  Qui 
vindicabat  festucam  tenebat.  Deinde 
ipsam  rem  adprehendebat,  velut  ho- 
minem,  et  ita  dicebat :     hunc    ego 

HOMINEM  EX  JUKE  QUIRITIUM  MEUM 
ESSE  AIO  SECUXDUM  SUAM  CAUSAM 
SICUT  DIXI.       ECCE  TIBI  VINDICTAM   (i) 

iNPOsui  :  et  simul  homini  festucam 
inponebat.  Adversarius  eadem  simi- 
liter dicebat  et  faciebat.  Cum  uterque 
vindicasset,  Prtetor  dicebat :  mittite 
AMBO  HOMINEM.  Illi  mittebant.  Qui 
prior  vi:idicarerai,  ita  alterum  inter- 


16.  If  the  action  were  a  real 
action  (in  rem)  the  moveable  things, 
and  things  able  to  move  them- 
selves and  which  could  only  be 
led  or  brought  before  the  Prsetor 
(in  Jus)  were  vindicated  in  Jure  in 
the  following  manner.  He  who 
vindicated  holding  the  staff  (/esfwca) 
immediately  seized  the  thing  itself, 
for  example,  the  slave,  and  thus 
spoke,  "  I  say  that  this  slave  ia  mine 
in  quiritarian  ownership,  with  all  that 
appertains  to  him,  as  I  have  already 
declared,  Mark,  I  have  placed  this 
vindicta  on  thee,"  at  the  same  in- 
stant placing  the  staff  on  the  slave. 
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rograbat :  postulo  anne  dtcas  qua 
EX  CAUSA  viNDicAVERis.  Ille  respoii- 
debat:  jus  peeegi  sicut  vindictam 
iNPOSui.  Deinde  qui  prior  vindica- 
verat   dioebat:    quando   tu  injuria 

YTNDICAVISTI,      D     ^RIS      SACR4MENT0 

TE  FROvoco.  Adversarius  quoque 
dicebat :  simii.iter  ego  te.  Sen  l 
asses  sacramenti  nominabant.  Dein- 
de eadem  sequebantur  quae  cum  in 
personam  ageretur.  Postea  Prsetor 
secundum  alteram  eorum  vindiciaa 
dicebat,  id  est  interim  aliquem  pos- 
sessorem  constituebat,  eumque  jube- 
bat  proedes  adversario  dare  litis  et 
vindiciarum,  id  est  rei  et  fructnum : 
alios  autem  prsedes  ipse  Prtetor  ab 
utroque  accipiebat  saciamenti,  quod 
id  in  publicum  cedebat.  Festuca 
autem  utebantur  quasi  hastgs  loco, 
signo  quodam  justi  dominii :  maxima 
enim  sua  esse  credebant  quEe  ex 
hostibus  cepissent ;  unde  in  centum- 
viralibus  judiciis  hasta  prEeponitur. 


The  other  party  claiming  uttered 
similar  words,  and  used  the  same 
forms.  When  both  had  thus  vindica- 
ted (the  slave),  the  Prastor  said  "  Let 
both  release  this  slave,"  (inittite 
amho  Iwminem).  Upon  which,  they 
both  released  him.  The  party  iirst 
vindicating  then  continued,  "  I  ask, 
if  you  can  answer,  on  what  legal 
ground  you  have  vindicated  ?  "  The 
other  replied,  "I  have  taken  proceed- 
ings before  the  Praetor,  thus  have  I 
imposed  this  staff."  The  first  again 
answered,  "  As  you  have  vindicated 
unjustly,  I  demand  from  you  five 
hundred  asses  as  a  sacrament  win." 
His  opponent  replied  "  I  make  a 
similar  demand,"  {similiter  ego  te) 
or  they  named  fifty  asses  as  sacranien- 
turn.  After  this,  the  suit  proceeded 
as  in  a  personal  action,  then  the 
Praetor  decided  in  favour  of  one  of 
the  claimants  as  to  the  vindicice,  that 
is  to  say,  he  appointed,  for  the  time 
being,  one  of  the  parties  possessor, 
and  ordered  him  to  give  security  for 
the  thing,  and  the  fruits  thereof  to 
his  adversary  (prcedes  litis  et  vindicia- 
rurn),  but  the  Prjetor  also  himself 
received  security  from  both  parties 
for  the  payment  of  the  sacrament  am, 
since  this  belonged  to  the  public 
treasure.  Now  a  staff  was  used  as  it 
were  in  the  place  of  a  spear,  (liastm 
loco)  as  a  symbol  of  legally  acknow- 
ledged dominium ;  since  that  was 
especially  regarded  as  the  property 
of  a  man,  which  he  had  captured  from 
the  enemy ;  hcnee  a  spear  is  placed 
before  the  tribunal  of  the  centumvirs. 


(^)  "Vindicue  .  .  .  de  quo  verbo  Cincins  ait :  '  Viu- 
dicias  olira  dicebantur  illne,  qiifc  ex  fuiido  suuipte  in  jas 
adlatjE  erant."  Fest.  v.  "  Vindicise."  The  term  in  its  simplest 
signification  means  a  thing  to  which   one  hiys  claim   by  a 
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suit  at  law  :  and  hence  it  comes  to  mean  the  judicial  or 
formal  claiming  of  a  thing  or  a  person.     Sometimes   it  is 
applied  simply  to  the  sentence  of  the  judge.     In  the  present 
passage  it  refers  to  the  decision  of  the  praetor  in   favour  of 
one  of  the  litigant  parties,  by  means  of  which  the  possession 
of  the  disputed  property  was  given  to  one  of  them,  who  was 
bound  to  give  security  to  his  opponent  for  the  thing  in  dis- 
pute and  for  the  mesne  profits,  or,  to  use  the  words  of  Gains, 
"jubebat  prsedes  adversario  dare  litis  et  vindicarum."     It  is 
also  to  be  observed  that  the  prsetor  took  security  from  both 
plaintiff  and  defendant  for  the   amount  of  the  sacra  men  turn, 
or  the  sum  of  money  to  be  forfeited  to  the  iErarium  by  the 
unsuccessful   suitor.     An   interesting  reference  to  the  Vin- 
dicias  is  made  by  Pomponiusin  1.  2.  s.  24,  de  orig.  jur.  (1.  2.) 
Festus,  under  the  word  "  Vindiciae,"  says,  "  Vindiciae  appel- 
lantur  res  eae  de  quibus  controversia  :  quod   potius   dicitur 
jus,  quia  fit  inter  eos  qui  contendunt."     Again,  "  At  Ser. 
Sulpicius      .     .     .     jam  singulariter  formato  vindiciam  esse 
ait     .     .     .     qua  de  re  controversia  est,  ab  eo  quod  vindi- 
catur     .      .     .     et  in  duodecim :  si   vindiciam   faisam  tulit 
rei  sive  stlitis  [the  old  form  for  /w]  pra3tor  arbitros  tres  dato 
eorum    arbitrio    reus   fructus   duplione    damnum  decidito." 
Gains  iv.  91.  94.     Varro  de  Ling.  Lat.  vi.  74. 


17.  Si  qua  res  talis  erat,  ut  non  17.  If  the  thing  was  such  that  it 

sine  iiicommodo  posset  in  jus  adferri  could  not  be  conveniently  carried  or 

vel  adduci,  velut  si  columna  aut  grex  led  to  the  Prastor  (m  jus),   for  ex- 

alicujus  pecoris    esset,   pars    aliqua  ample,  if  it  were  a  column  or  a  flock 

inde   sumebatur.       Deinde    in    earn  of  sheep,  a  part  only  of  it  was  taken, 

partem  quasi  in  totam  rem  prsesentem  and  the  vindication  proceeded  upon 

fiebat  vindicatio.       Itaque   ex  greye  this  part   as  if  the  whole  had  been 

vel  una  ovis  aut  capra  in  jus  adduce-  present;  hence  a  singlesheep  or  goat 

batur,   vel   etiam  pilus    inde  sume-  was  taken  from  the  flock,  or  even'  a 

baturetinjus  adferebatur;  ex  nave  single  hair  was  taken,  and   borne  to 

vero    et    columna    aliqua    pars    de-  the  Praetor  (in  jus);  again,  from  a 

»ringebatur.     Similiter    si   de  fimdo  ship  or  from  a  column  some  portion 

vel    de   aodibus    sive    de    hereditate  was  broken  ofi';  in  a  similar  manner 

controversia    erat,    pars  aliqua  inde  when  the  dispute  was  in  respect  lo  a 

sumebatur     et    in    jus     adferebatur  piece  cf  ground,  or  a  building,  or  an 

et     in    eam   partem    perinde    atque  inheritance,  a  part  only  was  taken 
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in  totam  rem  praesentem  fiebat 
vindicatio :  velut  ex  fuado  gleba 
sumebatur  et  ex  agdibus  tegula,  et  si 
de  hereditate  controversia  erat,  seque 
.     .     .  [folium  deperditum.]  (j) 


and  broHght  to  the  Praetor,  and  the 
vindication  took  place  on  this  part, 
in  the  same  manner  as  if  the  whole 
had  been  present ;  for  example,  from 
a  plot  of  land  a  clod  was  taken, 
and  a  tile  from  a  house ;  and  if  the 
dispute  were  in  respect  to  the  inheri- 
tance     


(?)  An  entire  page  is  lost  at  the  end  of  this  section. 
Goeschen  thinks  that  in  the  lost  folio  Gains  had  completed 
his  explanation  of  the  legis  actio  sacramento;  then  that  he  had 
described  the  legis  actio  per  judices poatulationem  ;  and  finally- 
had  commenced  to  treat  of  the  legis  actio  ijer  condictionem. 
See  Domenget,  p.  485  in  loco,  and  Ortolan,  tit.  3.  p.  494. 


18.  Et  haec  quidem  actio  proprie 
C09idictio  vocabatur :  nam  actor  ad- 
versario  denuntiabat,  ut  ad  judicem 
capiendum  die  xxx  adesset.  Nunc 
vero  non  proprie  condictionem  dici- 
mus  actionem  in  personam  esse,  qua 
intendimus  dare  nobis  oportere:  nulla 
enim  hoc  tempore  eo  nomine  denun- 
tiatio  fit.  (fc) 


18.  And  this  action  was  properly 
named  "condictio;"  for  the  plaintifif 
announced  to  his  adversary  that  he 
should  appear  in  thirty  days  in  order 
to  appoint  a  judex ;  but  at  present 
"condictio"  is  improperly  called  a 
personal  action,  by  which  we  assert 
that  a  thing  ought  to  be  given  to  us 
{da/re  nolis  oportere),  for  at  the  present 
time  an  announcement  {denuntiatio) 
on  that  ground  is  no  longer  made. 


(A)  Gains  in  the  text  explains  the  meaning  of  the  term  Con- 
dictio,  and  the  nature  of  the  "  legis  actio  per  condictionem." 
Justinian  says,  "  Condicere  est  denunciare  prisca  lingua." 
To  which  he  adds,  "  Nunc  vero  abusive  diciuius  condictio- 
nem actionem  in  personam  esse,  qua  actor  intendit  dari 
sibi  oportere,  etc."  s.  15.  Instit.  de  action.  (4.  6.  This 
action  was  used  when  a  demand  was  made  upon  a  debtor 
for  the  payment  of  a  debt.  The  name  was  derived  from  the 
"denuntiatio"  or  summons  of  the  plaintiff  commanding  the 
defendant  to  meet  him  i}i  jure  in  thirty  days  for  the 
apj)ointment  of  a  judge,  "ad  judicem  capiendum."     Origin- 
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ally,  as  already  explained,  personal  actions  were  prosecuted 
either  by  means  of  the  "  legis  actio  sacramento,"  or  by  the 
"  judicis  postulatio."  It  was  not  till  a  later  period  that  the 
"  legis  actio  per  condictionem  "  arose,  by  the  aid  of  which 
the  plaintiff  was  at  once  able  to  cite  the  defendant  for  a 
dare  before  a  magistrate,  and  after  securing  the  appoint- 
ment of  a  judge,  successfully  to  prosecute  his  claim.  By 
the  lex  Silia,  this  form  was  v?stablished  for  a  settled  sum  of 
money  and  by  a  further  law — the  lex  Calpurnia, — it  was 
extended  so  as  to  apply  to  all  kinds  of  actions  for  a  "  res 
certa."  Thus  the  Plaintiff  might  sue  for  100  bushels  of  the 
best  African  wheat,  in  which  case  he  would  proceed  for  both 
quantity  and  quality.  Professor  Goldschmidt  thinks,  that 
after  the  passing  of  the  lex  Silia,  this  procedure  might 
take  place  before  Recuperatores ;  and  that  the  law  just 
mentioned  was  probably  older  than  the  lex  j:Ebutia.  Some 
are  of  opinion  that  the  advantage  of  this  action  over  the 
"legis  actio  sacramento  "  consisted  in  the  fact  of  its  being 
a  much  more  summary  method  of  procedure.  It  has  been 
also  suggested  that  this  process  was  extraordinary;  that  less 
evidence  was  required,  and  that  perhaps  there  was  a  solemn 
oalh  taken  by  the  plaintiff  in  support  of  his  claim.  Keller 
thinks  that  the  "actio  legis  per  condictionem,"  was  an  im- 
provement upon  the  legis  actiones  already  mentioned, 
inasmuch  as  it  was  not  only  a  shorter  process,  but  that  it 
was  manifestly  a  mode  of  procedure  far  more  simple  in  its 
requirements.  In  the  two  former  actions  there  were  set  forms 
and  important  solemnities  to  be  observed  before  the  Prgetor, 
whilst  in  the  "  condictio"  all  that  was  required  was  simply 
to  apply  to  the  Prsetor  for  the  appointment  of  a  judge.  In- 
stead, therefore,  of  two  appearances  before  the  magistrate, 
probably  only  one  was  necessary.  The  set  form  of  words 
(solennia  verba)  required  in  the  "legis  actio  sacramento," 
it  is  thought,  were  not  required,  and  the  formal  utterances 
were  so  simplified,  that  there  was  far  less  danger  of  the 
litigants  in  the  suit  miscarrying  on  mere  verbal  or  technical 
grounds.      Keller   likewise   thinks   that   after  the   passinsr 
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of  the  lex  Silia,  there  came  into  use,  the  "sponsio,"  with  the 
"  restipulatio  tertiai  partis."  As  we  have  ah-eady  observed, 
the  term  "condictio  "  continued  to  be  employed  in  Roman 
law,  for  it  was  the  name  given,  after  the  "legis  actione.s  " 
were  abolished,  to  all  "actiones  in  personam,"  though,  as  Jus- 
tinian observes,  it  was  used  incorrectly,  for  the  "  denuntiatio" 
or  notice  from  which  the  term  "condictio"  was  derived,  was 
no  longer  required  in  the  procedure.  Keller's  Cic.  Proc. 
pp.69 — 75;  Walter's  Rechts  Geschich.  s.  679;  Puchta's 
Inst  it.  vol.  ii.  s.  162. 


19.  Hsec  autem  legis  actio  consti- 
tufca  est  per  legem  Siliam  et  Calpur- 
niatn  :  lege  quidem  Silia  certse  pecu- 
niae, lege  vero  Calpumia  de  omni 
certa  re. 


19.  This  action  of  law  was  estab- 
lished by  the  lox  Silia  and  Calpurnia; 
the  lex  Silia  relates  to  the  recovery 
of  a  certain  sum  of  money,  and  the 
lex  Calpurnia  to  every  other  thing. 


20.  Quare  autem  hasc  actio  de- 
eiderata  sit,  cum  de  eo  quod  nobis 
dari  oportet  potuerimus  sacramento 
aut  per  judicis  postulationem  agere, 
valde  quseritur.  (?) 


20.  It  has  been  a  question  often 
raised,  what  was  the  advantage  of 
this  action  (condictio),  since  in  regard 
to  that  which  was  due  to  us,  we  could 
proceed  by  the  actio  sacramenti  or  by 
the  judicis  postulatio. 


(I)  Our  knowledge  is  limited  and  uncertain  in  regard  to 
this  form  of  action,  for  the  account  given  by  Gains  is  unfor- 
tunately illegible.  It  is  thought  to  have  been  a  mode  of 
procedure  before  the  praetor  in  which  he  was  solicited  to 
appoint  a  judge.  The  form  of  application  was  probably  as 
follows :  "  T.  Praetor  Judicem  arbitrumve  postulo  uti  des," 
the  letter  T  standing  for  the  name  of  tiie  judge  asked  for. 
Puchta  was  of  opinion  that  the  "  legis  actio  per  judicis 
postulationem  "  was  of  more  recent  date  than  the  "  actio 
sacramento."  Keller  is  of  a  different  opii^ion.  The  parties 
to  the  suit  appear  to  have  presented  themselves  before  the 
Praetor  soliciting  from  him  a  judge  or  arbiter,  to 
whose  sentence  they  promised  to  submit.  Such  an  appeal 
to  arbitration  would  necessitate  a  certain  form  of  procedure 
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which  Walter  is  of  opinion  had  a  much  larger  range  in 
many  instances  than  the  "  legis  actio  sacramento."  Puchta 
thinks  that  at  a  very  early  period  it  was  deemed  necessary  to 
have  a  judge  who  should  be  permitted  to  frame  his  decisions 
upon  broader  principles  than  those  which  regulated  the 
judices  of  the  ordinary  tribunals,  and  that  it  was  this  felt 
necessity  which  gave  rise  to  the  "legis  actio  per  jadicis 
arbitrive  postulationem."  The  Twelve  Tables  permitted 
"  three  arbitri  "  to  decide  in  cases  relating  to  boundaries  and 
water  courses,  and  also  "  si  quis  vindiciam  falsam  tulerit," 
and  there  was  a  similar  "  arbitrium  litis  gestimandse  "  "for 
personal  actions,  to  obtain  the  assessing  of  a  pecuniary 
penalty  {condemnatio  in  ipsam  rem).  C^sar  says,  "  Arbitros 
inter  civitates,  dat,  qui  litem  sestiment,  poenamque  constit- 
uant."  Cgesar.  Bel.  Gal.  5.  1.  Cic.  Top.  9.  1.  24.  Dig.  de 
aqua  pluv.  (39.  3)  1.  23.  s.  ult.  eod.  "  Arbitrum  aquae  pluviae 
arcendjB."  Festus  v.  vindiciae  s.  232  n.  After  the  time  of 
the  Twelve  Tables  there  was  a  constant  tendency  to  confine 
the  "  officium  judicis  "  to  a  single  judge,  until  by  the 
passing  of  the  lex  iEbutia,  which  led  to  the  introduction 
of  a  new  procedure,  the  decision  rested  with  a  single  judge, 
and  the  tribunals  of  the  Decemviri  and  Centumviri  were  only 
applied  to  -when  they  were  the  judges  prescribed  in  accor- 
dance with  the  older  process,  or  were  chosen  to  decide  by 
the  free  will  of  the  litigant  parties  themselves.  In  the 
later  procedure  at  Rome,  a  distinction  arose  in  relation  to 
the  object  for  which  the  defendant  should  be  condemned  if 
he  failed  in  the  process,  and  also  in  relation  to  the  right  or 
wrong,  the  justice  or  the  injustice  of  the  dispute  between 
the  parties.  In  both  these  cases  a  freer  rule  came  into  use. 
Hence  arose  two  kinds  of  arbitri — one  which  had  to  deal 
with  an  arbi  trice  fornndce,  which  permitted  something  to  be 
done  or  exhibited  by  the  arbitration  of  the  judge  {arhitratu 
judicis)  ;  the  other  consisting  of  those  who  had  power  to 
decide  what  one  party  ought  to  do  to  the  other  "  ex  fide 
bona"  or  "  quantum  acquis  melius  sit,  dari  repromittive,"  or 
to  determine  the  matters  in  litigation  between  the  parties 
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in  such  a  way  "  ut  inter  bonos  agier  oportet,"  Cicero  distin- 
guished between  the  judex  and  the  arbiter  :  "  Eundemne 
tu  arbitrium  et  judicem  sumebas?  Eidem  et  infinitam  largi- 
tionem  reraittebas  (to  the  Arbiter),  et  eundem  in  angustis- 
simam  formulam  sponsionis  concludebas"  (as  Judex)  ?  "Quis 
umquam,"  he  adds,  "  ad  arbitrium  quantum  petiit,  tantum 
abstnlit  ?  Nemo.  Quantum  enim  eequius  esset  sibi  dari, 
petiit."     Pro  Q.  Roscio  4.  compare  Top.  17.  a. 

The  peculiarity  of  the  "  legis  actio  per  judicis  postulatio- 
nem,"  consisted  in  the  composition  of  the  tribunal  appointed 
for  the  decision  of  the  strife.  This  peculiarity  was  exhi- 
bited in  the  very  form  of  expression  employed  by  the  parties 
themselves: — "  Judicem  arbitrumve  postulo  uti  des," — which 
words  were  spoken  by  both  the  suitors  at  the  time  that 
each  named  an  arbiter,  after  which  ihe  Praetor  himself 
seems  to  have  added  a  third.  Puchta's  Instit.  vol.  ii.  pp. 
32—48.  92;  Walter's  Rechts  Geschich.  s.  669;  Keller 
Civ.  Proc.  s.  17.pp.  64— 69. 


21.  Permanusinjectionem  (m)  seque 
de  his  rebus  agebatur,  de  quibus  ut 
ita  ageretur,  lege  aligua  cautum  est, 
velut  judieati  lege  xii  tabularum. 
Quae  actio  talis  erat.  Qui  agebat  sic 
dicebat :    quod   tu  mihi   judicatus 

SIVE  DAMNATUS  ES  SESTERTIUM  X  MILIA 
qVM  DOLO  MALO  NON  SOLVISTI,  OB  EAM 
EEM    EGO    TIBI    SESTEETIUM  X   MILIUM 

JUDiCATi  MANus  iNicio  ;  et  simul  ali- 
quam  partem  corporis  ejus  prendebat. 
Nee  licebat  judicato  manum  sibi  de- 
pellere  et  pro  se  lege  agere;  sed 
vindicem  dabat,  qui  pro  so  causam 
agere  solebat:  qui  vindicem  non 
dabat,  domum  ducebatur  ab  actore  et 
Tinciebatur. 


21,  The  proceeding  by  means  of 
the"manus  injecfcio  "  was  employed 
in  cases  similar  to  those  contemplated 
by  the  lex  Aquilia,  as  also  against 
those  condemned  (judieati)  ac- 
cording to  the  law  of  the  Twelve 
Tables.  This  process  was  as  follows. 
The  plaintiif  said,  "because  you  are 
adjudged  or  condemned  to  give  me 
10,000  sesterces,  which  you  dolo  malo 
have  not  paid,  so  in  consequence  of 
this,  I  lay  my  hand  on  you  for  this 
10,000  sesterces,"  and  at  the  same 
instant  he  laid  hold  of  some  part  of 
the  defendant's  body;  the  defendant 
in  this  case  could  not  repel  the  hand 
of  the  plaintiff  and  proceed  with  the 
suit  in  his  own  name;  he  appointed 
a  vindex  to  act  for  him,  who  carried 
on  the  suit,  but  when  no  such  agent 
was  appointed  to  defend,  the  man 
condemned  (./ucZtcafw.*)  was  led  home 
by  the  plaintiff  and  fettered. 
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(m)  The  "legis  actio  per  manus  injectionem "  was  a 
formal  means  of  "self-help,"  of  which  a  creditor  was 
permitted  to  avail  himself  in  many  cases.  A  set  form  of 
words,  or  ritual,  was  required  to  be  employed  by  the  plain- 
tiff. As  the  rule,  it  was  a  private  personal  mode  of  execu- 
tion rather  than  an  action.  The  creditor  might  seize  his 
debtor  by  actual  force,  and  compel  him  to  accompany  him 
to  the  Prretor,  in  whose  presence  he  declared  how  much 
the  defendant  was  indebted  to  him,  and  the  nature  and 
ground  of  the  obligation.  "Quod  tu  mihi  judicatus  sive 
damnatus  es  sestercium  x  milia,  quce  dolo  malo  non  solvisti, 
ob  eam  rem  ego  tibi  sestertium  x  milium  judicati  manus 
injicio."  Gai.  iv.  21.  For  a  long  period  of  time  at  Rome, 
if  a  defendant  who  was  summoned  to  appear  before  the 
Prajtor  {in  jus  vocare),  refused  to  go,  the  plaintiff  might 
lawfully  use  force  to  compel  him.  This  right  and  custom 
was  as  old  as  the  times  of  the  Twelve  Tables.  The  Decem- 
viri say  "  Si  in  jus  vocat,  ni  it,  antestator  :  igitur  em  capito." 
Again,  "  Si  calvitur  pedemve  struit,  manum  endo  jacito." 
See  Gneist  Duodecim  Tab.  Frag,  p,  12  and  the  notes 
thereto.  The  arrest  of  a  person  whom  it  was  desirable  to 
bring  into  a  court  of  justice,  was  made  by  the  act  of  the 
plaintiff  himself,  and  not  by  an  officer  of  the  court.  This 
gave  rise,  as  might  be  supposed,  to  scenes,  the  description  of 
which  have  reached  our  times  through  the  classical  writers 
of  antiquity.  One  oi'  two  examples  will  serve  to  illustrate 
the  mode  in  which  the  "  in  jus  vocatio  "  was  managed. 
Horace  says : 

.     .     .     .     "  Casu  venit  obvias  illi 
Adversariiis  et :  '  Quo  tu,  turpissime?'  magna 
Exclamat  voce ;  et :  '  Licet  antestari  f '  Ego  vero 
Oppono  auriculam.     Eapit  in  jus  :  clamor  utrimque: 
Undique  concursus."    .     .     ,     . 

Horafc.  Sermon.  Lib.  1.  Sat.  9.  v.  74  et  seq. 

It  was  usual  for  a  man  to  touch  the  ear  of  the  person  whom 
he  intended  to  call  as  a  witness. 

S  S 
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Again    Plautus    describes   a   similar  scene    and    distur- 
bance : 

"Ph. — Ambulainjus.     Tii. — Non  eo.   Ph. — Licet  te  antestari  ?  Th. — Non 
licet. 
Ph. — Juppiter  te  male  perdat :  intestatus  vivito. 

CuRC. — At  ego,  quern  licet,  te.     Ph. — Adcede  hue.     Th. — Servora  antes- 
tari !  vide. 
CuEC. — Hem  !    ut  scias    me  liberum  esse.      Th. — Ergo  ambula  in  jus 

lieus  tibi ! 
CuRC. — 0  Gives,    cives !      Th. — Quid   clamas  ?      Ph. — Quid  istum    tibi 

taetio  est  ? 
Th. — Quia  mihi  libitum  est."    .     .     . 

Curcul.  Act  V.  sc.  2.  v.  23.  et  seq. 
Again  : — 

"  Satueius. — Age,  ambula  in  jus,  leno.     Doed. — Quid  me  in  jus  vocas  ? 
Sat. — lUi  apud  Prsetorem  dicam  :  sed  ego  in  jus  voco." 

Persa,  Act  iv.  sc.  9.  v.  8  et  seq. 

Neither  old  nor  suffering  persons  could  be  forced  in  this 
rude  way  to  go  before  the  Prtetor,  nor  could  a  man  be 
dragged  by  his  creditor  out  of  his  own  house.  This  mode 
of  arrest  was  permitted  not  only  in  criminal  but  also  in 
civil  cases.  It  was  not  however  everybody  who  could  be 
thus  forced  into  jus.  Ulpianus  observes,  "  In  jus  vocari  non 
oportet  neque  Consulem,  neque  PraBfcctum,  neque  Pra^to- 
rem,  neque  Proconsulem,  neque  ceteros  Magistratus,  qui 
imperiuin  habent,  qui  et  coercere  aliquem  possunt,  et  jubere 
in  carcerem  duci ;  nee  Pontificem,  dum  sacra  facit,  nee  eos, 
qui  propter  loci  religionem  inde  se  movere  non  possunt ;  sed 
nee  cum,  qui  equo  publico  in  causa  publica  transvehatur. 
Prgeterea  in  jus  vocari  non  debet,  qui  uxorem  ducat,  aut 
earn,  quse  nubat,  necjudicem,  dura  de  re  cognoscat,  nee  eum, 
dura  quis  apud  prsetorem  causam  agit,  neque  funus  ducentem 
familiare,  justave  mortuo  facientem."  1.  2.  Dig.de  in  jus 
voc.  (2.  4).  See  also  11.  3.  4.  hoc  titulo,  in  which  other 
exceptions  are  given,  and  also  the  words  of  the  edict  on  this 
point :  "  PraBtor  ait :  Parentem,  Patronum,  Patronam, 
Liberos,  Parentes  Patroni,  Patronajque  in  jus  sine  permissu 
nieo  ne  quis  vocet."  Compare  with  the  above,  1.  8.  Dig.  de 
accus.  et  inscrip.  (48.  2.)    A  plaintiff  was  not  allowed  to  use 
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unnecessary  force,  and  if  he  did  so  he  rendered  himself 
liable.  As  Rome  advanced  in  her  ideas  of  equity  and^humanity, 
not  only  were  the  limitations  of  the  right  already  referred 
to  introduced,  but  a  fine  for  non-attendance  in  court  was 
imposed  as  a  means  of  compelling  attendance,  and  in  the 
time  of  Cicero  "  vadimonium,"  or  bail,  came  into  general 
use.  The  accused  was  bound  over  to  appear  in  jure 
on  a  certain  day,  and  if  he  failed  the  plaintiff  had  an  "  actio 
ex  stipulatu  "  for  the  violation  of  the  promise.  When  the 
defendant  was  thus  brought  into  "jus/' the  plaintiff  was  re- 
quested to  state  his  charge.  This  was  termed  the  "  editio  ac- 
tionis,"and  it  was  from  this  moment  that  the  suit  was  actually 
commenced  {controversia  aut  lis  mota).  If  the  defendant 
either  could  not,  or  would  not  answer  the  charge  of  the 
plaintiff,  the  magistrate  might  give  him  time,  taking  from 
him  security  {vadimonium)  to  ajipear  before  him  again,  in 
order  to  meet  the  action.  Of  the  "  vadimonium  "  it  will  be 
necessary  to  speak  more  hereafter. 

Returning  to  the  consideration  of  the  "  legis  actio  per 
manus  injectionem,"  it  is  to  be  observed  that  the  process  had 
a  two-fold  operation.  It  was  employed  either  as  a  method 
to  secure  actual  execution  against  the  defendant,  when  he 
was  either  a  judicatus  or  pro  judicato;  or  it  was  a  "  manus 
injectio  pura." 

1.  The  defendant  might  be  either  held  as  "judicatus  "'  or 
as  "  pro  judicato."  In  the  former  case  the  plaintiff  arrested 
the  man  adjudged  his  debtor,  and  having  thereupon  dragged 
him  before  the  praetor,  asserted,  as  Gains  explains,  that  the 
defendant  had  treated  him  in  bad  faith.  "  Since  you  are 
adjudged  or  condemned,"  said  the  plaintiff  "  to  give  me 
10,000  sesterces,  which  you  dolo  malo  have  not  paid ; 
therefore,  I  lay  my  hand  on  you  for  the  said  10,000 
sesterces."  If  then  neither  the  debtor  himself  paid,  nor  any 
one  for  him,  the  creditor  was  entitled  to  take  the  person  in- 
debted to  him,  and  to  hold  him  in  bonds  until  final  pro- 
ceedings were  instituted  against  the  prisoner.  If,  however, 
the  debtor  were  disposed  «till   further  to  dispute  the  claim 
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of  the  plaintiff,  he  might  do  so,  but  not  in  his  own  person. 
He  was  permitted  to  obtain  a  vindex,  who  might  make 
himself  responsible  for  the  process,  and  for  the  payment  of 
the  money  for  which  the  defendant  was  held  bound ;  in  the 
.event  of  the  plaintiff  succeeding,  the  Vindex  would  be  liable 
not  only  for  the  original  claim  but  for  the  double.  Fest. 
"  Vindex"  Gell.  16.  10.  Gai.  iv.  171.  Cic.  pro.  Plan.  21. 

2.  A  person  might  also  involve  himself  by  a  solemn  de- 
claration (covfessio),  asserting  that  he  was  indebted  to 
another,  the  effect  of  which  was  the  same  as  though  an  ad- 
judication had  taken  place.  In  this  case  the  defendant  as 
confessus  was  said  to  be  bound  pro  judicato.  Gell.  xx.  1. 
A  defendant  might  be  held  pro  judicato  either  in  conse- 
quence of  his  having  made  a  "  confessio  in  jure,'"  or  as  a 
"Nexus,"  or  "pro  lege."  Any  person  who  bound  himself  by 
means  of  the  "nexum"  was  treated  from  the  very  first  as 
"pro  damnato."  Among  examples  of  the  "  manus  in- 
jecfio  pro  judicato,"  may  be  mentioned  the  "  actio  depen- 
si,"  given  by  the  "lex  Publilia,"  which  following  the  analogy 
of  the  Twelve  Tables,  permitted  the  "  manus  injectio,"  if  a 
sponsor  were  not  repaid  the  money  he  had  advanced  for  the 
defendant  within  six  months.  The  action  was  given  to  the 
sponsor  who  was  entitled  to  claim  the  double.  Gai.  iii. 
127.  iv.  22.  By  the  "  lex  Furia  de  sponsu  "  a  law  abolished  by 
an  "  epistola  divi  Hadriani,"  an  action  was  given  against  a 
creditor  as  "  pro  judicato,"  who  had  claimed  from  the  spon- 
sor more  than  i\\e  virile  part.  "Qui  a  sponsore  plus  quam 
virilem  partem  exegissit."  Gai.  iii.  121.  122.  iv.  22.  And 
so  also  the  "  leges  Aquiliae,"  and  indeed  all  actions  "  quae  in- 
fitiando  crescunt  in  duplum,"  may  be  traced  back  to  the 
peculiar  forms  of  the  "  legis  actiones  "  termed  "  per  manus 
injectionem." 

3.  "  Manus  injectio  jmra"  that  is,  not  "  pro  judicato," 
should  be  distinguished  from  the  '*  manus  injectio  judicati," 
or  the  "  pro  judicato."  In  the  "  manus  injectio  pura  "  the 
creditor  was  entitled  to  begin  his  process  with  an  execution 
against  the  person  of  his  debtor,  but  the   defendant    himself 
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was  permitted  to  repel  the  "  maiius  injectio"  {manum  sihi 
depellere)  and  defend  his  cause.  This  was  an  action  that 
niiglit  be  brought  against  anyone  who  had  received  as 
legacies,  or  "  donationes  mortis  causa,"  more  than  1000 
Asses ;  and  by  virtue  of  the  lex  Marcia,  it  could  be 
employed  against  usurers  who  had  allowed  the  process  "  per 
manus  injectioneni"  to  be  set  in  motion  against  them  in 
order  to  compel  the  restoration  of  the  usurious  interest  they 
had  exacted.  (Adversus  fffineratores  de  usuris  reddendis.) 
iv.  23.  24.  By  a  lex,  the  name  of  which  is  obliterated  in 
Gains — either  the  lex  Censoria  or  Pl^etoria — the  "  manus  in- 
jectioneni pro  judicato"  was  limited  to  the  "confessus  in 
jure,"  and  to  the  case  of  one  for  whom  payment  had  been 
made  (et  eo  pro  quo  depensum  est).  With  these  exceptions, 
the  "manus  injectio"  was  pura.  Gai.  iv.  25,  102.  It  is  a 
disputed  point  among  jurists  whether  the  "  manus  injec- 
tio "  in  the  "  actio  furti  manifesti,"  and  in  the  "  vindicatio  in 
servitutem  "  stood  in  connexion  with  the  ancient  "  leo-es 
actiones  per  manus  injectionem."  Keller  is  of  opinion  that 
the  latter  did  not,  and  says  it  is  also  very  doubtful  indeed 
whether  the  former  did.  Keller's  Civ.  Pro.  pp.  75 — 78. 
Puchta's  Instit.  vol.  ii.  pp.  66—69.  95—100.  191—196. 
Heineccius  Antiq.  Rom.  iv.  6.  23. 


22.  Postea  quaedam  leges  ex  aliia  22.  Subsequently  various  laws  on 

quibusdam  causis  pro  judicato  manus  several  other  grounds  granted  tho 
injectionem  in  quosdam  dederunt :  manus  injectio  pro  judicato  against 
sicut  lex  Publilia  in  eum  pro  quo  certain  persons ;  for  instance  the  leu 
sponsor  dependisset,  si  in  sex  mensi-  Puhlilia  authorized  its  employment 
bus  proximis  quam  pro  eo  depensum  against  the  person  for  vrhom  the  spon- 
esset  non  solvisset  sponsori  pecu-  sor  had  paid,  if  in  the  course  of  six 
niam  ;  item  lex  Furia  de  sponsu  ad-  months  after  the  payment  he  had  not 
versus  eura  qui  a  sponsore  plus  quam  reimbursed  the  sponsor;  again  the  Zei! 
virilem  partem  excgisset ;  etdenique  Furia  de  sponsu  permitted  it  to  bo 
coDiplures  alice  leges  in  multis  causis  used  against  him  who  had  claimed 
talem  actionem  dederunt.  and  received  from  a  sponsor  more  than 

the  virile  part;  and  so  also  several 
other  laws  in  many  cases  have  gran- 
ted this  mode  of  redress. 
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23.  Seel  alise  leges  ex  quibusdam 
cartBisconstituerunt  quasdam  actionoa 
per  manus  injectionem,  sed  puram, 
id  est  non  pro  judicato:  velut  lea 
Furia  testamentaria  adversws  cum 
qui  legatorum  nomine  mortisve  causa 
plus  M  assibus  cepisset,  cum  ea  lege 
non  esset  exceptus,  ut  ei  plus  capere 
liceret;  item  lex  Marcia  adveraus 
fseneratores,  ut  si  usuras  exegissent, 
de  hia  reddendis  per  manus  injectio- 
nem  cum  eis  ageretur. 


23.  But  also  other  laws  have  in 
several  cases  constituted  certain 
actions  by  means  of  the  manus  in- 
jectio, but  simply  (pnram),  that  is  to 
say,  not  by  regarding  the  man  as 
adjudged  {pro  judicaio);  thus  the 
lex  Furia  testamentaria  granted  it 
against  any  one  who  had  received  as 
legacies  or  aa  a  gift  in  prospect  of 
death  (mortis  causa),  more  than  a 
thousand  Asses,  unless  he  were 
by  that  law  included  amongst  those 
competent  to  receive  more;  again, 
the  lex  Marcia  granted  it  against 
money-lenders  so  that  the  process  by 
ma/fius  injectio  might  be  used  against 
them,  to  compel  the  restoration  ol 
any  usurious  interest  which  they  had 
exacted. 


24.  Ex  quibus  legibus,  et  si  quae 
alise  similes  essent,  cum  agebatur, 
manum  sibi  depellere  et  pro  se  lege 
agere  licebat.  Nam  et  actor  in  ipsale- 
gis  actione  non  adiciebat  hoc  verbum 
PKO  JUDICATO,  sed  nominata  causa 
ex  qua  agebat,  ita  dicebat :    OB  eam 

EEM    EGO  TIBI  MANUM  INICIO  ;  Cum  hi 

quibus  pro  judicato  actio  data  erat, 
nominata  causa  ex  qua  agebant,  ita 
inferebant :    OB  eam   kem  ego  tibi 

PRO    JUDICATO    MANUM    INICIO.         NcC 

me  prseterit  in  forma  legis  Furise 
testameutarisD  pro  judicato  verbum 
inseri,  cum  in  ipsa  lege  non  sit :  quod 
videtur  nulla  ratione  factum. 


24.  In  the  process  on  the  ground 
of  these  and  other  similar  laws,  the 
defendant  could  repol  the  hand  of  the 
plaintiff  and  set  up  his  own  defence  ; 
for  in  this  case  the  plaintiff  did  not 
add  these  words,  "  on  the  ground  of 
the  decree  made  by  the  judex"  {pro 
judicato) ;  but  after  naming  the  cause 
of  the  action,  he  added,  "  in  conse- 
quence of  this  I  place  my  hand  on 
you,"  (Oh  earn  rem  ego  tibi  manum 
injicio)  ;  whilst  those  to  whom  tho 
l)roces3  pro  judicato  was  given,  after 
stating  the  cause  of  action,  then 
added,  "  in  consequence  of  this  I 
place  my  hand  on  you  on  the  ground 
of  the  decree  made  by  the  judex  (jyro 
judicata)."  It  does  not  escape  my  no- 
tice that  in  the  formula  of  the  lex  Furia 
testam.enta/ria  the  phrase  pro  judicato 
is  inserted,  although  it  is  not 
found  in  the  law  itself :  for  this  in- 
sertion there  seems  to  be  no  reason. 


25.  Sed  postea  lege    .   .  .  excepto 
a  dicato  et  eo  pro  quo  depensum  est. 


25.   15ut  subsequently    by   the   lex 
.     .    it  was  permitted  to  all  per- 
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ceteris  omnibus  onm  qnibus  per 
manus  injeotionem  agebatur  permis- 
Bum  est  sibi  manum  depellere  et  pro 
se  agere.  Itaqne  judicatus  et  is  pro 
quo  depensum  est  etiam  post  banc 
legem  vindicem  dare  debebant,  et 
nisi  darentj  domum  ducebantur.  Id- 
que  qnamdiu  legis  actiones  in  usu 
erant  semper  ita  observabatur ;  unde 
nostria  temporibus  is  cum  quo  j  udi- 
cati  depensive  agitur  judicatit»i  solvi 
satisdare  cogitur. 


sons  against  whom  the  procees  by 
maniis  injectio  was  used,  to  repel  the 
hand,  and  to  set  up  a  defence  for 
himself,  with  the  exception  of  any 
man  against  whom  a  decree  had 
been  pronounced  (judicatus)  and  one 
for  whom  payment  had  been  made. 
Thus  the  judicatus,  and  the  person 
for  whom  payment  was  made,  even 
after  this  law,  were  obliged  to  find  a 
defender  (virulex),  and  unless  they 
did  so,  they  were  conducted  to  the 
house  of  the  plaintiff.  This  custom 
was  observed  as  long  as  the  "legis 
actiones  "  were  in  use ;  hence  at  the 
present  day,  he  against  whom  we 
employ  the  actio  judicati  or  depensi 
is  compelled  to  give  security  that 
the  order  of  the  Judex  shall  be 
obeyed  (judicatum  solvi). 


(n)  Huscbke  reads  "Valeria,"  and  gives  its  date  as  413, 
A.u.c.  Gaius  in  loco,  Recht  des  Nexum  p.  145.  Boecking 
says  that  the  MS.  has  "  Vallia  aut  certe  Vavia  vel  Valeia." 
Goeschen  says,  "An  Villia?  aut  Velleia."  He fFter  reads 
"Varia."  Savinius  reads  "Aquilia."  Huschke's  recent 
conjecture  is  probably  the  correct  reading.  Gneist  does 
not  venture  an  opinion.  RudoriF  also  thinks  that  the  "  lex 
Valeria,"  passed  under  the  dictatorship  of  M.  Valerius  Cor- 
vinus,  is  the  law  referred  to,  and  that  it  Avas  passed  to  allay 
the  dangerous  tumult  of  the  debtors,  who,  goaded  by  their 
oppressions,  threatened  the  peace  of  the  State.  See  note  s. 
to  Puchta's  Instit.  vol.  ii.  p.  100. 


26.  Per  pignoris  capionem  lege  age- 
batur de  quibusdam  rebus  moribus, 
de  quibusdam  lege. 


26.  By  means  of  the  "pignoris 
capio  "  a  "  legis  actio,"  originated 
on  account  of  certain  claims  accord- 
ing to  custom,  and  others  according 
to  law. 


27.    Introducta    est    moribus    rei 
militaris.     Nam  propter  stipendium 


27.  The  claim  for  military  service 
(res  militaris)  was  introduced  by  cus- 
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licobat  militi  ab  eo  qui  distribuebat, 
nisi  daret,  pignus  capcre :  (o)  diceba- 
tur  autem  ca  pecunia  qua)  stipendii 
nomine  dabatur  aes  militaro.  Item 
propter  cam  pecuniam  liccbat  pignu3 
capere  ex  qua  equns  emendus  erat  j 
qua)  pecunia  dicebatur  ses  equestre. 
Item  propter  earn  pecuniam  ex  qua 
hordeum  equis  erat  conparandum  ; 
qua>  pecunia  dicebatur  ses  hordia- 
rium. 


torn.  For  a  soldier  was  permitted  to 
take  security  for  his  pay,  from  the 
distributer  of  the  same,  in  the  event 
of  its  not  being  paid  ;  this  money 
which  was  granted  under  the  name 
of  pay  {sti2yendium)  was  called 
ws  wilitare.  Again,  a  soldier  was 
authorized  to  take  a  pledge  in  re- 
spect of  that  money  with  which  he 
must  purchase  a  horse ;  this  money 
was  designated  by  the  name  of  ccs 
equestre.  He  could  also  take  a  pledge 
for  the  money  which  was  necessary 
to  purchase  the  barley  for  his  horse, 
and  this  money  was  called  fodder 
money,  (ws  Iwrdia/rium). 


(o)  The  legis  actio  denominated  pT^noris  capio  was  a  mode 
of  procedure  by  which  the  creditor  was  allowed  to  take  the 
law  into  his  own  hands  ;  for  it  empowered  him  to  seize  the 
property  of  his  debtor  m  order  that  he  might  satisfy  his 
legal  claim.  It  was  a  method  of  redress  permitted  for  mili- 
tary, political  or  religious  reasons.  This  peculiar  remedy 
w^as  partly  derived  from  custom  [morihus),  and  partly  from 
lex.  From  custom  was  derived  the  right  of  the  soldier  to 
seize  upon  the  cbs  m'tlitare  in  the  hands  of  the  paymaster  for 
the  payment  of  his  wages.  According  to  Gellius,  "  Verba 
Catonis  sunt :  Pignoris  capio  ob  ses  militare,  quod  aes  a  tri- 
buno  serario  miles  accipere  debebat,  vocabulum  seorsum  fit. 
Per  quod  satis  dilucet,  banc  capionem  posse  dici,  quasi  banc 
capionem,  et  in  usu  et  in  pignore."  Gell.  vii.  10.  Liv. 
1.  43.  The  soldier,  as  we  also  learn  from  this  section  of 
Gaius,  might  take  security  for  money  due  for  the  purchase  of 
a  horse  {ccs  equestre)^  or  for  the  horse's  food  {ces  hordiarium). 
It  was  allowed  by  lex  for  a  person  to  avail  himself  of  the 
"  pignoris  capio,"  for  the  purchase  of  a  victim  {hostia),  as  it 
was  held  to  be  in  the  interest  of  the  State  that  the  public 
services  of  religion  should  be  constantly  maintained.  See 
Keller's  Civ.  Proc.  p.  80.  notes  263,  265,  266.  This  law  was 
no  doubt  as  old  as  the  time  of  the  Twelve  Tables,     "  De 
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pignoris  capione  adversus  eum  qui  hostiam  emit,  etc." 
Again,  in  the  same  spirit,  the  hire  for  a  beast  of  burden 
{jumentuiii),  might  be  obtained  "  per  pignoris  capionem," 
when  it  was  intended  to  appropriate  the  money  for  the  pur- 
chase of  a  sacrifice ;  and  by  the  provisions  of  the  Twelve  Tables 
the  farmers  of  the  public  revenues  (publicani)  could  avail 
themselves  of  the  "  pignoris  capio  "  to  secure  the  payment 
of  the  tribute  money.  These  proceedings  "  per  pignoris 
capionem"  were  extra  jus,  and  might  even  take  place  in 
the  absence  of  the  person  whose  property  was  seized.  The 
seizure  might  also  be  made  on  a  dies  nefastus,  or  on  a  day 
on  which  the  "legis  actiones"  were  not  permitted.  In  regard 
to  the  sale  of  the  object  taken  as  security,  or  its  redemption, 
there  were  exact  rules  which  varied  according  to  the  nature 
of  the  different  cases.  There  can  be  little  doubt  but  that 
the  "  pignoris  capio "  stood  in  close  connexion  with  the 
form  of  mortgage  afterwards  known  as  pignus,  in  which  the 
thing  mortgaged  was  actually  held  as  a  security.  It  seems  a 
natural  extension  of  the  principle  that  a  mode  of  security 
first  permitted  for  military,  political  or  religious  reasons, 
should  come  in  the  course  of  time  to  be  extended  so  as  to 
afford  security  to  private  persons.  See  Keller's  Civ.  Proc. 
pp.  79—81.  '  Walter's  Eechts  Gesch.  vol.  ii.  325.  326.  Cic. 
in  Ver.  iii,  11.  1.  1.  pr.  Dig.  de  public.  (39.  4.)  Smith's 
Diet.  Gr.  and  Rom.  Antiq.  Art,  "  Per  Pig.  Cap."  Puchta's 
Institc  vol.  ii.  p.  100,  et  seq. 


28.    Lege    autem    introclucta    est  28.    Now   this  taking  of  security 

pignoris  capio  velut  lege  xii  tabula-  was   introduced    by   a   lev ;    as    for 

rum  adversus  eum  qui  hostiam  emis-  example,  by  the  law  of  the  Twelve 

set,  nee  prctium  redderet:  item  ad-  Tables,  against  a   man  who  having 

versus  eum  qui  mercedera  non  rederet  bought   a   victim,   did    not  pay  the 

pro  eo  jumento  quod  quis  ideo  locas-  price  of  it ;  also  against  him  who  did 

set,  ut  inde  pecuniam  acceptam  in  not  pay  what  was  due  for  a  draught 

dajjcm,  id   est  in  sacrificum  ijiipen-  animal  which  had  been   let  to  him, 

deret.    Item  lege  .  .  .  toria  daia  est  subject   to  the    conditions   that  the 

pignoris>captiopublicanisvectigali!(m  money  thus  received  should  be  spent 

yublicorum    populi    Eomani    ad  ver-  on  provisions  intended  for  a  sacrifice. 
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BUS  eos  qui  aliqua  lege  t^ecfif/alia  de- 
berent. 


The  law  (Pla'toria)  also  gave  the  pig. 
noris  capio  to  farmers  of  the  pub- 
lic revenues  of  the  Roman  people  as 
against  those  who,  by  virtue  of  any 
law,  owed  tribute  money. 


(p)  Mommsen  proposes  to  read  Prasdiatoria,  as  in  Sneton. 
Claud,  c.  9;  Dirksen,  Censoria ;  Huschke  and  others, 
Plsetoria ;  Klenze,  Tlioria.  Husohke,  who  adopted  the 
conjecture  of  Goeschen,  says,  "  Certe  non  erat  Prjediatoria," 
as  Boecking  has  edited,  "  vel  Censoria,  utraque  hinc  plane 
aliena.  Itaque  inter  Pla^toria  et  Numitoria  optio  relin- 
quitur,  cum  aliud  hujusmodi  nomen  gentilitium  non  sit. 
At  cum  Numitorii  post  decemviros  ante  seculum  septimum 
medium  magistratus  habuisse  non  perhibeantur  et  hanc 
legem  multo  vetustiorem  fuisse  ex  re  ipsa  efficiatur,  scriben- 
dum  fuit  Pla3toria.  Fuerit  ejusdem  M.  Pl^torii  tr.  pi.  (ut 
putant  A  u.c.  388),  qui  et  aliam  judiciarum  legem  tulit." 
Censorin.  24.  Varro  de  Ling.  Lat.  6.  1.5. 


29.  Ex  omnibus  autem  istis  causis 
certis  verbis  pignus  capiebatur;  et  ob 
id  plerisque  placebat  hanc  quoque 
actionem  legis  actionem  esse,  (g)  Qui- 
busdam  autem 710U  placebat:  primum 
quodjjignoriscaptio  extra  jus  perage- 
batur,  id  est  non  aput  Prastorem, 
plerumque  etiam  absente  advcrsario, 
cum  alioquin  ceteris  actionibus  non 
aliter  uti  possunt  quam  aput  Prae- 
torem  prajseuto  adversario :  preeterea 
nefasto  quoque  die,  id  est  quo  non 
licebat  lege  agere,  pignus  capi  poterat. 


29.  In  all  these  different  cases  the 
pignoris  capio  was  accompanied  by  a 
certain  form  of  words;  and  conse- 
quently most  have  thought  that  this 
process  was  a  legis  actio  ;  but  this 
opinion  was  not  acceptable  to  certain 
authors;  first  because  the  pignoris 
capio  was  completed  from  beginning 
to  end  extra  j  as,  that  is  to  say,  not  in 
the  presence  of  the  Praetor  and  even 
generally  in  the  absence  of  the 
opposing  party,  whilst  the  other  leg  is 
actiones  could  only  be  carried  on  be- 
fore the  Praetor,  and  in  the  presence 
of  the  opposing  party  ;  moreover,  the 
pignoris  capio  could  be  performed  on 
a  nefastus  dies,  that  is  to  say,  at  such 
times  as  it  was  not  permitted  to 
proceed  by  the  legis  actio. 
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30.  Sed  istae  omnes  legis  actionea  30.  But  all  these  legis  actiones  fell 

paulatim  in  odium  venerunt.  Nam-  gradually  into  discredit :  for,  in  con- 
que  ex  nimia  subtil itate  veterum  qui  sequence  of  the  too  great  subtlety  of 
tunc  jura  condiderunt  cores perducta  the  ancient  founders  of  our  laws,  so 
est,  ut  vel  qui  minimum  erasset  litem  much  nicety  was  required,  that  the 
perderet.  Itaque  per  legem  ^butiam  least  error  vitiated  the  process.  Con- 
et  duas  Julias  sublatae  sunt  ista3  legis  sequently  these  legis  actiones  were 
actiones  effectumque  est,  ut  per  con-  superseded  by  the  lex  ^butia,  and 
cepta  verba,  id  est  per  formulas  liti-  the  two  leges  JuUw,  so  that  now  legal 
garemus.  process    is   conducted   in    prescribed 

words,  that  is  to  say,  by  means  of  the 
formula. 


(q)  The  "  legis  actiones"  were  found  in  the  course  oftiu.e 
to  be  unsuitable  to  the  advanced  condition  of  ths  Roman 
people,  whilst  the  exact  formalities  required  in  so  dramatic 
a  mode  of  procedure,  not  only  imperilled,  but  often  frustra- 
ted the  ends  of  justice.     This  consequently  led,  not  at  once, 
but  in  course  of  time,  to  a  radical  and   entire  change  in  the 
method  of  administering  justice,  by  the  introduction  of  the 
system  of  civil  process  termed  the  "Formula."     This  was  a 
written  proceeding  introduced  by  the  lex  J^butia  and  the 
leges  Julige,  by  virtue  of  which,  as  Gaius  says,  the   process 
was  conducted  " per  verba  concepta,"  that  is  to  say,  "per 
formulas."     By  the   lex   iEbutia,  a   law  probably  passed  in 
the  sixth   century   of  the  State,  an  alteration  was  made,  in 
consequence    of  which    the    process    by  the   legis  actiones 
became  at  first  exceptional,  whilst  the  process  with  the  for- 
mulce  or  per  concepta  verba  became  the  usual    mode  of  pro- 
cedure. What  those  actions  were  which  still  continued  to  be 
prosecuted  by  the  legis  actiones  is  not  with  certainty  known. 
Dr.  Goldschmidt  is  of  opinion   that  after   the  lex  iEbutia 
there    Avas  a  "sponsio  prasjudicialis  ; "    that    the    litigants 
went    before    the   prsetor,  and   that  the   defendant  became 
bound   to  the   plaintiff  by   the  formal  words,  "  Spondesne  ? 
Spondeo."     The  effect  of  this  was  that  if  the  actio  was  deci- 
ded in  favour  of  the  plaintiff^,  the  defendant  lost  the  sum  of 
money  he  had  promised  by  ihe  stipulation.   This  change  in 
legal   procedure   had   taken   ])lace  long  before  the  time  of 
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Cicero,  and  its  effect  was  without  doubt  to  supersede  en- 
tirely certain  forms  of  action,  as  for  example,  the  "  legis  actio 
per  condictionem."  In  some  cases,  however,  the  legis  actio 
was  still  retained  as  more  suitable  to  judicial  procedure. 
See  Puchta's  Instit.  vol.  i.  p.  338.     Keller  p.  86. 

The  two  "leges  Julise,"  probably  the  "leges  judiciarise"  of 
Augustus,  had  the  effect  of  still  further  limiting  the  "legis 
actiones."  Yet  even  the  extent  of  this  limitation  is  not  ex- 
actly known.  It  is  probable  that  the  college  of  the  Decemviri 
as  an  independent  judicial  tribunal  was  abolished  by  these 
enactments,  and  that  the  sphere  of  the  operation  of  the  cen- 
tumvirales  causce  became  still  further  limited.  Gains  says  that 
after  the  passing  of  these  laws,  the  procedure  by  legis  actio- 
nes was  only  permitted  in  two  cases  : — on  account  of  damni 
infecti,  and  in  suits  before  the  tribunal  of  the  Centumviri. 
iv.  31.  The  investigation  in  the  case  of  c?am«?/m  infectum 
api^ears  to  have  taken  place  before  the  prsetor  urbanus.  In  the 
time  of  Gains  the  "  lagis  actiones"  were  still  further  limited, 
for  it  was  now  only  in  causoe  centumvirales  that  the  "  legis 
actiones"  were  used.  The  new  process,  per /brwMZaA",  was 
employed  in  all  cases  where  matters  were  investigated  before 
private  judges,  and  consequently  "  agere  per  formulam,"  or 
in  "  concepta  verba,"  and  the  new  or  classical  ]3rocess,  as  it 
is  now  termed,  became  identical  from  the  end  of  the  Republic 
until  the  reign  of  Diocletianus. 

The  essence  of  the  proceeding  by  the  formula  consisted 
in  this:  that  in  the  place  of  solemn  words  and  pompous 
transactions  before  the  magistrate,  there  was  substituted 
a  simple  unilateral  writing  before  the  praetor,  in  a  set  or 
prescribed  form  of  words  {in  concepta  verba).  This  for- 
mula contained  in  the  fir?t  place,  the  name  or  names  of  the 
Judex  or  Judices,  or  of  the  Arbitri,or  of  the  Recuperatores, 
as  the  case  mi^ht  be.  Thus,  it  commenced  "  Lucius  Titius 
judex  esto."  The  formula  then  contained  instructions  for  the 
judge,  in  which  the  controversy  between  the  suitors  was 
briefly  set  forth,  and  the  judex  wasi  nstructed  to  end  the  con- 
troversy by  pronouncing  his  sentence    As  the  rule,  the  judge 
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was  instructed  either  to  condemn  the  defendant,  or  to 
acquit  him  : — "  Si  paret  condemna  : — Si  non  paret  absol- 
ve." The  effect  of  these  precise  directions  which  had 
been  carefully  prepared  in  the  court  of  the  Praetor  was  to 
inform  the  judge  beforehand,  as  to  the  question  to  which  he 
Avas  to  direct  his  attention,  and  upon  what  points  he  was  re- 
quired to  adjudicate.  In  many  cases  the  Judex  had  simply  to 
decide  upon  matters  of  fact,  whilst  in  others  he  had  to  de- 
termine points  of  law.  Thus,  supposing  certain  facts  to 
exist,  he  had  sometimes  to  determine  their  legal  effect. 
Whilst,  however,  this  latitude  was  permitted  in  certain 
cases,  in  others  he  was  strictly  limited  by  the  words  of  the 
formula.  He  might  often  have  to  decide  such  a  simple  ques- 
tion of  fact  as  the  following :  had  the  defendant  entered  into 
the  house  of  the  plaintiff,  and  did  he  intend  to  take  the 
property  of  the  plaintiff  in  violation  of  the  law.  Such,  for 
instance,  would  be  the  points  submitted  in  an  action  of  theft 
(furtum).  The  preparation  of  the  formula  took  place  in 
jure,  and  the  object  of  the  praetor  was  to  prepare  it  in  such 
a  way  as  to  secure  substantial  justice  between  the  litigants. 
Both  parties  had  audience  before  the  Praetor,but  their  words 
were  informal  and  not  ritualistic  as  in  the  "  legis  actiones." 
The  object  of  the  defendant  would  of  course  be,  if  possible, 
to  prevent  the  interference  of  the  magistrate,  and  to  strive 
that  the  plaintiff  should  secure  a  formula  as  unfavourable 
to  his  suit    as  possible. 

It  is  obvious  that  the  effect  of  the  process  by  the  formula, 
must  have  been  to  augment  the  influence  of  the  presiding 
magistrate,  and  to  add  greatly  to  the  importance  of  the 
court  of  the  Prsetors.  Under  the  "legis  actiones,"  the  hands 
of  the  magistrate,  as  we  have  already  seen,  were  bound.  He 
was  compelled  to  sit  passive,  and  could  neither  choose,  nor 
prevent  the  litigants  from  adopting  a  certain  mode  of  pro- 
cedure. All  was  now  changed,  for  it  was  in  the  power  of  the 
Praetor  to  investigate  every  claim  that  might  be  submitted 
for  his  consideration,  and  by  yielding  to  the  application  of 
the  plaintiff  for  a  formula,  or  by  his  refusal,  he  kept  it  in  his 
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own  power  to  decide  whether  the  claim  of  the  plaintifFshould 
be  allowed  to  be  prosecuted,  or  whether  he  should  be  non- 
suited. The  magistrate  could  also,  during-  his  year  of  office, 
establish  new  rules  of  law,  and  supersede  those  already  in 
existence.  Thus,  in  the  action  given  to  the  publicani,  re- 
ferred to  in  Gaius,  by  the  employment  of  a  fiction  under  the 
sanction  of  the  praetor,  means  were  found  to  secure  the  con- 
demnation of  the  defendant.  Gai.iv.  32.  The  magistrate  could 
not  directly  change  the  jus  civile,  but  he  could  operate  upon 
it  indirectly  by  means  of  his  edict.  It  was  an  essential  and 
indeed  vital  part  of  the  prerogative  of  the  principal  magis- 
trates— the  "magistratus  populi  Romani"as  they  are  called — 
that  they  should  possess  and  exercise  the  jus  ediccndi.  This 
authority  belonged  to  the  Praetors,  to  a  certain  extent  to 
the  ^-Ediles  at  Rome,  to  the  Propraetors,  and  to  the  Pro- 
consuls in  the  Provinces.  The  Quaestors  enjoyed  in  the 
Provinces  the  same  authority  and  discharged  the  same 
fmctions  as  the  ^Edibs  at  Rome,  Gai.  i.  6.  Instit.  Rom. 
Law.  tit.  iii.    sec.  7.  p.  47.  et  seq. 

In  some  cases  the  magistrate  gave  an  entirely  new  for- 
mula, whilst  in  others,  his  formula  was  an  extension  of  the 
jus  civile  or  contained  simply  a  repetition  of  the  edicts  of 
his  predecessor.  For  instance,  in  the  case  of~  the  "actio 
empti,"  according  to  the  jus  civile,  the  vendor  in  the  case 
of  fraud  (dolus)  was  made  liable  by  the  law  of  the  Twelve 
Tables  in  duplum.  Thus  Paulus  says,  "  Res  empta  manci- 
patione  et  traditione  perfecta,  si  evincatur,  auctoritas  venditor 
duplo  tenus  obligatur."  Recep.  Sent.  ii.  17.  3.  The  J^diles 
extended  this  principle  of  the  jus  civile,  and  held  the  vendor 
liable  for  certain  defects  in  slaves,  cattle  and  animals,  unless 
they  were  pointed  out  at  the  time  of  the  sale.  For  this 
purpose  they  gave  the  "  judicium  redhibitorium  "  to  compel 
the  vendor  to  take  back  the  thing,  and  to  restore  the  money 
paid  for  it  within  six  months  ;  and  also  the  "judicium  aesti- 
matorium  sive  quanti  minoris,"  within  a  year  for  a  reduction 
in  the  price.  1.  1.  s.  1.  1.  38.  pr.  Dig.  de  edic.  (21.  1)  Cic.  de 
Offic.  iii.  17.    At  the  commencement  of  his  year  of  office  every 
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magistrate  possessing  right  to  proniulge  legal  rules  put  forth 
his  edict,  and  in  certain  cases  adopted  those  of  his  imme- 
diate predecessor.  Each  Prrotor  made  his  own  rule,  which 
as  far  as  he  was  concerned  had  the  force  of  law  (lex).  Hence 
Cicero  says,  "  legem  annuam  dicunt  esse."  Cic.  Ver.  1.  42. 
When,  however,  the  praetorian  edict  was  found  to  contain 
principles  and  rules  that  were  likely  to  be  permanently 
useful,  his  successor  was  at  liberty  to  adopt  and  to  embody 
them  in  his  own  edict  {edictum  tralaticium).  Instit.  Rom. 
Law.  pp.  50.  51.  1.  7.  s.  1.  Dig.  de  jus"|et  jur.  (1.  1).  Hence 
this  great  magistrate  had  power  to  declare  that  in  certain 
cases  during  his  year  of  administration,  he  should  require 
or  give  "  cautio,"  or  "  exceptiones,"  or  "interdicts,"  or  the 
"  in  integrum  restitutio."  In  this  way  he  laid  down  the  legal 
princi})les  upon  which  he  intended  to  conduct  Ms  adminis- 
tration. Vast  as  this  power  undoubtedly  was,  these  magi- 
strates did  not  abuse  their  "  imperium,"  but  by  its  exercise 
built  up  the  noblest  system  of  jurisprudence  that  the  world 
has  ever  seen.i  An  example  or  two  must  suffice  to  explain 
and  illustrate  how  this  prerogative  was  exercised  :  "  Verba 
autem  edicti  talia  sunt.  Quse  dolo  malo  facta  esse  dicentur, 
si  de  his  rebus  alia  actio  non  erit,  et  justa  causa  esse  vide- 
batur,  judicium  dabo."  Again,  "  Ait  praetor,  quod,  metus 
causa  questum  erit,  ratum  non  habeto."  Again, "  Ait  pr^tor 
si  quis  negotia  alterius,  sive  quis  negotia,  qure  cuj usque,  cum 
is  moritur,  fuerint  gesserit,  judicium  eo  nomine  dabo."  1.  1. 
s.  1.  Dig.  de  dolo  mal.  (4.  3)  1.  1.  Dig.  quod  met.  (4.  2)  1.  31. 
pr.  de  neg.  gest.  (3.  5).  The  words  of  the  praetors  in  their 
severe  simplicity,  exhibit  at  once  the  manner  in  which  these 
officers  of  the  State  used  their  authority  for  the  advance- 
ment of  justice,  without  ever  coming  into  collision  with  the 
jus  civile,  or  violating  the  peculiar  and  fundamental  laws 
of  their  country. 

This  wise  and  beneficial  exercise  of  power,  and  the  facilities 
afforded  for  the  administration  of  justice  by  the  use  of  the 
"  formulas,"  no  doubt  speedily  increased  the  power  and  in- 
fluence of  the  Praetors,  as  well  as  of  the  inferior  and  provincial 
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magistrates  who  were  possessed  of  a  similar  "  imperium  " 
and  also  of  a  "  jurisdicfio."  The  edicts  which  the  PrjBtors 
published  were  sometimes  general,  at  other  times  special. 
Again  they  were  at  times  based  upon  a  legally  acknowledged 
right,  or  upon  a  right  which  the  magistrate  deemed  proper 
to  respect.  Thus  it  is  easy  to  see  that  the  Roman  magistrate 
whilst  he  was  under  a  weighty  obligation,  had  a  power  at  his 
command  which  enabled  him  to  adapt  the  laws  of  his  country 
to  the  important  exigencies  of  the  nation,  to  its  advancing 
ideas,  as  well  as  to  its  abstract  sense  of  justice.  The  actions 
given  by  the  "  jus  civile  "  were  said  to  be  "  legitimee,"  or 
"  civiles."  Those  given  by  the  magistrates  were  denomi- 
nated "actiones  honorarias,"  and  were  divided  into"actiones 
prsetorise,"  or  "Ecdilicise."  s.  13  Instit.  de  act.  (4.  6)  1.  25.  s.  2. 
Dig.  de  obi.  (44.  7).  It  is  conjectured  that  the  redaction  of 
the  "  actiones  honorariaa  "  took  place  in  a  twofold  manner. 
The  Praetor  added  a  rider  to  an  "  actio  civilis,"  as  in  the 
"actiones  fictitise" in  which  a  civil  action  was  feigned,  and  the 
judge  was  instructed  to  decide,  as  if  the  plaintiff  were  en- 
titled by  the  "jus  civile."  For  instance,  in  order  for  the  vin- 
dicatio  to  succeed  there  was  required  a  "  Justus  titulus,"  and 
the  plaintiff  must  be  able  to  claim  the  property  "  ex  jure 
Quiritium,"  as  it  was  only  this  that  could  give  the  right  to  the 
employment  of  the  "in  rem  actio."  If  the  plaintiff  could 
not  prove  this,  it  was  in  vain  for  him  to  proceed  with  his 
suit.  In  such  a  case  the  Praator  interposed  his  authority,  and 
instructed  the  judge  to  adjudicate  the  property  to  the  suitor 
who  had  the  better  right.  Of  this  kind  was  the  "  actio 
Publiciana,"  named  after  the  the  praetor  Publicius,  "  quoniam 
primum  a  Publicio  prsetore  in  edicto  proposita  est."  s  4 
Instit.  dc  action.  (4.  6.)  Thus  upon  the  fiction  of  a  completed 
usucapion,  the  owner  who  had  lost  his  possession  of  a  thing, 
was  enabled  to  secure  for  himself  all  the  material  advantages 
of  the  vindicatio.  Gains  gives  us  an  example  of  this  action 
in  the  case  of  a  slave,  the  possession  of  which  the  owners 
had  lost.  "  Judex  esto.  Si  quern  horaincin  Aulus  Agerius 
emit, etc."   s.  36.     Or  to  take  another  example  of  the  way  in 
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which  the  prretor  interposed  his  authority.  When  a  man  or 
a  woman  suffered  a  "  capitis  deminutio,"  they  ceased  to  be 
bound  by  the  jus  civile.  For  this  case  the  prsetor  intro- 
duced an  actio  w^eVis,  of  which  we  will  speak  presently,  in 
order  to  nullify  to  a  certain  extent  the  change  of  Status, 
that  is  to  say,  he  restored  the  lost  right  of  action  by  the  in- 
troduction of  a  fiction,  proceeding  upon  the  supposition  that 
neither  the  man  nor  the  woman  had  suffered  the  "  capitis  de- 
minutio." Gai.  iv.  ss,  34 — 38.  Keller's  Civ.  Proc.  pp.  116 — 
122.  For  remarks  pointing  out  similar  fictions  in  English 
procedure  see  Riittmann  Eng.  Civ.  Proc.  ss.  57.  68.  73.  cited 
in  note  338  of  Keller. 

Another  important  application  of  the  authority  of  the 
Prsetor  was  that  when  a  right  of  action  was  given  by  the 
jus  civile  to  or  against  a  person,  the  Prsetor  in  his  formula 
might  direct  the  Judex  to  pronounce  his  judgment  against  or 
in  favour  of  some  third  person.  For  instance,  if  anything 
were  due  to  a  former  owner,  or  if  he  himself  were  in- 
debted, the  action  could  not  be  brought  against  the  owner 
for  the  time  being  who  had  acquired  either  by  the  bonorum 
possessio  or  by  purchase.  No  legal  liability  attached  to 
him.  Hence  the  only  mode  of  procedure  was  by  an  actio  uti- 
lis,  (Gai.  iii.  s.  81.)  and  the  bonorum  emptor  was  compelled 
to  sue  by  a  fiction  as  if  he  were  heir ;  or  he  demanded  that 
the  defendant  might  be  condemned  to  give  to  him  as 
purchaser  in  the  name  of  the  seller.  When  the  bonorum 
emptor  sued  under  the  fiction  that  he  was  heir,  the  proce- 
dure was  termed  the  actio  Serviana.  When  he  conducted 
his  suit  in  a  way  to  obtain  a  condemnation  in  the  name  of 
the  seller,  the  action  was  called  Rutiliana,  as  it  was  origin- 
ally introduced  by  the  Prsetor  Publius  Rutilius.  Gai.  iv.  s.  35. 
Let  us  take  another  example  in  which  a  third  person  might 
be  condemned.  By  the  prastorian  law  the  exercitor  navis, 
that  is,  the  person  to  whom  all  the  ship's  earnings  belonged 
{ohventiones  et  reditus),  whether  he  were  the  owner  of  the 
vessel,  or  merely  the  person  who  chartered  it,  was  liable  for 
the  debts  which  the  magister  navis,  or  the  captain,  had  con- 
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tracted  within  the  circle  of  his  duties.  In  this  action,  which 
was  termed  exercitoria,  the  Praetor  gave  the  following  for- 
mulae :  "Si  paret  Titium  Magistrum  Augerio,  etc.  X.  M. 
dare  oportere,  Judex  Negidium  exercitorem  Augerio,  etc. 
X.  M.  condemna.  Si  non  paret  absolve  ;"  or  thus  :  "  Quod 
Augerius  Titio  magistro  M.  medimnos  tritici  vendidit,  etc. 
Quicquid  ob  rem  Titium  Augerio  dare  facere  oportet  ex 
fide  bona,  ejus  Negidium  Augerio  condemna,  etc."  Keller 
Civ.  Proc.  pp.  122,  123.  Thus  it  was  not  only  the  captain 
of  the  ship  or  the  supercargo  that  was  bound  ;  since  the  action 
might  be  brought  for  the  condemnation  of  a  third  person. 
In  effect,  the  formula  said:  "  If  it  be  found  that  Titius,  the 
captain  of  the  vessel,  is  indebted  to  Augerius,  then 
Judex  condemn  in  this  action  not  Titius,  but  Neo:i- 
dius,  the  owner  of  the  vessel,  or  the  party  who  has  chartered 
it  to  the  plaintiff,  Augerius."  Matters  of  fact  were  set  out 
upon  which  to  found  a  civil  claim,  and  then  if  the  action 
could  not  be  maintained  by  the  jus  civile,  the  judex  was  in- 
structed to  inquire  into  the  special  circumstances  in  the 
concrete  case  in  order  to  ascertain  their  truth  or  their  falsity ; 
and  according  to  the  result  of  his  investigation  either  to 
condemn  or  to  absolve.  Thus,  the  Praetor  might  instruct 
the  judge  to  investigate  whether  1000  were  due  according  to 
the  jus  civile,  and  if  the  judge  found  that  the  money  was 
really  owing,  but  that  it  could  not  be  claimed  ex  jure  civile, 
the  power  of  the  Prsetor  enabled  the  judge  to  remit  the 
strict  law,  and  to  decide  accoi'ding  to  the  rule  laid  down  in 
the  formula.  In  a  similar  manner  by  the  edict  of  the 
Praetor  an  action  was  given  against  the  father  or  the  master, 
who  might  be  declared  liable  for  his  son  or  his  slave,  and  the 
words  quod  jussu  were  added,  when  the  thing  had  been  done 
by  their  command.  The  expression  "  adjecticia  qualitas" 
was  also  employed  when  a  thing  was  done  by  one  party  in 
obedience  to  the  order  of  another,  and  the  actions  given 
by  the  praetor  were  named  "  actiones  adjecticiae  qualitatis." 
1.  5.  pr.  Dig.  quod  jussu  (15.  5).  Puchta's  Instit.  vol.  iii. 
p.  55.     When  actions  were  conceived  in  a  free  form,  they 
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were  termed  "  actiones  in  factum,"  or  "  in  facta  concepta," 
in  opposition  to  "  actiones  fictitiai,"  or  "  in  jus  conceptum." 
Thus,  in  the  actio  Publiciana,  "  Si  queni  hominera  A.  A. 
emit  et  is  ei  traditus  est,  anno  possidisset,  turn  si  eum  homi- 
nem  de  quo  agitur  ejus  ex  jure  Quii  ilium  esse  oporteret,  etc." 
Such  actions,  as  Gains  says,  arc  "  actiones  quae  ad  aliam  ac- 
tionem exprimuntur,"  and  the  pattern  upon  which  they  were 
fashioned  might  have  been  either  the /f^w  actio  or  any  other. 
Puchta's  Instit.  vol.  ii.  p.  127.  But  sometimes  the  Prae- 
tor gave  actions  both  in  factum  and  in  jus  conceptcs,  examples 
of  Avhich  Gains  gives  in  the  forty-seventh  section  of  this 
book.  The  actions  in  factum,  however,  are  not  to  be  con- 
founded with  the  actions  in  prescriptis  verbis,  "  Qu£e  ex 
bona  fide  oritur." 

Finally,  a  most  important  extension  of  the  actio  as  far  as 
obtaining  the  ends  of  justice  was  secured  by  means  of  what 
was  denominated  the  "  actiones  utiles."  These  actions  were 
given  by  the  edict,  as  Papinianus  says,  "  quoties  deficit  actio 
vel  exceptio,  utilis  actio  vel  exceptio  est."  1.  J  2.  Dig.  de 
prges.  verb.  (19.  5).  An  actio  utilis  was  framed  on  some 
analogy  suggested  by  an  action  ex  jure  civile.  Thus,  if 
anyone  claimed  on  the  ground  of  the  edict  relating  to  the 
"  bonorum  possessio  "  proceeding  under  the  fiction  that  he 
was"  the  heir  he  succeeded  in  the  place  of  the  deceased 
according  to  the  praetorian  law,  and  not  according  to  the 
jus  civile.  See  the  formula  for  this  case,  Gai.  iv.  34.  An  actio 
utilis  might  also  arise  from  analogy-  Thus,  the  "  actio  ex 
leges  Aquiliai"  was  originally  confined  to  the  killing  of  cattle 
or  slaves ;  but  by  analogy,  it  was  extended  to  a  great  num- 
ber of  other  cases.  In  some  instances  the  utilis  actio  was 
promulged  by  the  edict,  or  by  an  adaptation  of  the  words 
of  the  formula,  or  by  fiction,  or  by  a  "  conceptio  in  factum." 
In  the  "  Serviana  actio  "  the  "  bonorum  emptor  "  sued  ficto 
se  herede,  and  the  action  given  to  him  by  the  Praetor  was 
a  utilis  actio.  Hence  it  has  been  called  a  "utilis  vindica- 
tio,"  or  the  "  quasi  vindicatio  Serviana."  It  was  not  every 
utilis  actio  that  was  an  "  actio  in  factum," many  indeed  were 
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*'in  jus  conceptura."  Again,  every  utllis  actio  was  not 
jxctitia,  althoug-h  every  fictitia  actio  was  utilis.  The 
normal  actio  was  called  llie  actio  "  directa  "  or  "  vulijaris." 
In  ordinary  cases  the  magistrate  gave  the  formula  as  he  found 
it  inscribed  in  his  album.  When,  however,  it  was  deemed 
to  be  inapplicable  to  the  case  of  the  plaintiff,  and  when  the 
Pi-getor  felt  that  it  would  be  for  the  interests  of  justice 
that  the  plaintiff  should  have  relief,  he  might  make  the 
necessary  alterations  in  the  formula,  and  thus  an  action,  not 
strictly  applicable,  was  rendered  available  and  useful.  This 
will  explain  what  Ulpi^nus  says.  "  In  quibus  igitur  casibus 
lex  deficit,  non  erit  nee  utilis  actio  danda."  That  is  to 
say,  the  "utilis  actio"  was  only  given  when  the  existing 
law  was  not  immediately  applicable.  1.  64.  s.  9.  Dig.  de 
impensis  in  res  dat.  fac.  (25.1)  1.  24.  Dig.  de  hered.  instit. 
(28.5).  1.  27.  s.  1.  Dig.  de  proc.  et  def.  (3.3).  1.  11.  s.  10. 
11.  12.  13  Dig.  ad  leg.  Aquil.(9.2.)  Keller's  Civ.  Proc.  Cap. 
sechtes,  p.  370.  Instit.  Rom.  Law.  ss.  vii.  viii.  pp.  47 — 60. 


31.  Tantum  ex  duabus  causis  per-  31.  The   procedure    by  legis  actio 

missura  est  lege  agere  :  damni  infecti,  was  only  permitted  in  two  cases ;  on 
et  si  centumvirale  judicum  fit.  Pro-  account  of  damni  infecti,  and  if  the 
inde  vel  liodie  cum  ad  ceutumviros  case  were  before  the  tribunal  of  the 
itur,  ante  lege  agitur  sacramento  Centumvirs.  When  an  action  ought  to 
aput  Prsetorem  urbanum  vel  peregri-  be  carried  to  the  tribunal  of  the  Cen- 
nura.  Propter  damni  vero  infecti  tumvirs,  formerly,  as  at  the  present 
nemo  vult  lege  agere,  secZ  potius  sti-  time,  the  legis  actio  sacramenti 
pulaiione  quas  in  edicto  proposita  est  was  employed  either  before  the 
obligat  adversariumper  war/i,sirai(t))i,  Prcetor  urbanus  or  the  Prcetor  pere- 
quod  et  commodius  jus  et  pJenius  est.  grinus.  But  in  the  case  of  damnum  in- 
Per  pignoria     ....  apparet.  (r)      /eciwmnoone  wished  to  proceed  by  the 

legis  actio,  but  rather  by  tlie  stipula- 
tion .set  forth  in  the  edict  which  bound 
the  defendant  by  the  power  of  the 
magistrate  and  gave  a  right  more 
convenient  and  efifective. 


r 


(r)  The  college  of  the  Centumviri  preserved  the  an- 
cient form  of  procedure  per  sacramentum  in  matters  of  real 
right.     Gai.  s.  95.      But  in   the  case  of  damnum    infectum  1\\ 
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the  Prsetor  had  recourse  to  the  "  cautio  infecti."  See 
p.  589  et  seq.  Gneist  says  "in  pag.  Ixxvii6.  Cod.  Ver. 
quiB  sequitur  nihil  legi  potest.  Gaius  certe  de  formulis 
agebat  quae  ad  legis  aetionis  fictioneiu  exprimuntur."  Com- 
pare Gai.  iv.  s.  10.  Domenget  in  loco  and  also  on  ss.  iii.  78 
and  96. 


32.  Item  in  ea  forma  qnse  publi- 
cano  proponitur  talis  fictio  est,  ut 
quanta  pecunia  olim,  si  pignus  cap- 
tum  esset,  id  pignus  is  a  quo  captura 
erat  luere  deberet,  tantam  pecuniam 
condemnetur. 


32.  Again  in  the  formula  given  to  a 
jpuhUccmus  a  fiction  of  this  kind  yr&a 
employed,  so  that  the  defendant  was 
condemned  in  such  a  sum  as  he  from 
whom  the  party  had  formerly  taken 
a  pledge  would  have  paid,  if  he  had 
wished  to  regain  it. 


33.  Nulla  autom  formula  ad  con- 
dictionis  fictionera  exprimitur.  Siva 
enim  pecuuiam  sive  rem  aliquam  cer- 
tam  de6itam  nobis  petamus,  earn 
ipsam  dari  nobis  oportere  intendi- 
mus  ;  nee  ullam  adjungimus  condic- 
tionis  fictionem.  Itaque  simul  intel- 
legimus  eas  formulas  quibus  pecu- 
niam aut  rem  aliquam  nobis  dare 
OPORTEUE  intendimus,  sua  vi  ac  pote- 
state  valere.  Ejusdem  iiaturse  sunt 
actiones  commodati,  fiducias,  nego- 
tiorum  gestorum  et  aliae  innumera- 
biles.  (s) 


33.  But  no  formula  was  given  aa  a 
fiction  for  the  condictlo.  For  if  we 
claim  a  sum  of  money  or  any  other 
certain  thing  that  is  due  to  us,  we 
assei't  that  that  very  thing  ought  to 
be  given  to  us  (dari  nobis  oportere) 
nor  do  we  join  any  fiction  on  the 
condictio.  Hence  we  perceive  at  once 
that  those/oj'miiZcein  which  we  main- 
tain that  the  defendant  ought  to  give 
us  money  or  some  other  thing,  avail 
by  their  own  force  and  power.  Of 
this  nature  are  the  actiones  commo- 
dati, Jiducia;,  negotiorum  gestorum  and 
innumerable  others. 


(s)  Whilst  students  of  the  Roman  Law  are  in  the  habit 
of  drawing  sharp  lines  of  distinction  between  the  ancient 
mode  of  Civil  process  denominated  the  "  legis  actiones," 
and  the  more  recent  "  per  formulas,"  there  can  be  no  doubt 
that  the  change  from  the  one  to  the  other  was  not 
sudden,  but  that  it  was  gradual,  and  passed  through  several 
stages.  When  we  say  that  the  change  took  place  upon  the 
passing  of  the  "  lex  ^Ebutia  "  and  the  two  "  leges  Julise,"  all 
that  we  are  to  understand  is,  that  these  were  great  landmarks 
which  clearly  marked  out  progress  in  Roman  legal  history, 
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far  as  Civil  Process  was  concerned.     Gains  tells  us  in  this 
book  that  certain   actions  under    the ybrwwZa;  were  derived 
from  the  "  legis  actiones."     "  Qnasdam,"  says  he,  "  praeterea 
sunt  actiones  qua?  ad  logis  actionem  exprimuntur."     s.  10. 
He  could  scarcely  have  used  a  word  more  expressive  than 
"  exprimo"  to  emphasize  the  truth  of  this  observation.     Do- 
menget  observes  tliat  Gains    has  given  us  as  an  example 
of  an   action  per  form  ulam  derived  from  the  legis  actio,  the 
action  given  to  the  puhlicani,  in  which  the  fiction  consisted 
in  the  following :  that  thci  debtor  was  condemned  in  such  a 
sum  as  under  the  former  procedure  he  would  have  had  to 
pay  if  he  had  wished  to  regain  his  pledge.    Gai.  iv.32.    Un- 
fortunately the  passage  in  which  the  commentator  presented 
and  explained  the  relation  that  subsisted  between  the  two 
systems  of  procedure  is  lost ;  but   whilst  it  is  dithcult  to  fix 
upon  distinct  details,  it  is  by  no  means  impossible  to  trace 
a  close  bond  of  connexion  between  the  formulte  and  the  legis 
actiones.     For  instance,  the  sponsio  under  the  formula  pos- 
sessed the  same  penal  character  as  the  sacramentum  under 
the  "legis  actio  sacramento,"  the  plaintiff  lost  the  amount 
stipulated  for,  if  his  provocation  proved  to  be  unjust;  and 
on  the  other  hand,  the  defendant  as  we   have   already  seen, 
was  mulcted  in  the  amount  of  the  restipulation  if  he  failed 
in  his  suit.     One  point  which  marks  divergence  and  change, 
is  worthy   of  notice  ;  namely,  that  whilst   under   the  "  legis 
actio    sacramento "   the  sacramentum  was   forfieited   to    the 
iErarium,  the  sum  secured  by  the  sponsio  was  gained  by  the 
party  that  succeeded  in  the  action.     This  connexion  between 
the  two  systems  may  also  be  traced  in  the  similarity  between 
the  language  employed  in  the  court  of  the   Pj-setor  by  the 
litigants  at   the  time   of  the  legis  actiones,  and  the  words 
wiitten  by  the  magistrate  in  the  formula.     Thus,  in  the  first 
system,  the  claimant  of  the  slave  said,  "  Hunc  ego  hominem 
meum  esse  aio."     We  find  almost  the  same  words  in  the 
intentio  of  the  formula  : — "  Si  paret  hominem  ex  jure  Quiri- 
tium  Auli  Agerii  esse."  Huschke  is  of  opinion  that  the  object 
also  of  the  intentio  in  the  formula,  of  which  we  shall  speak 
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hereafter,  stood  in  close  connection  with  what  is  implied  in 
the  term  aio,  in  the  formal  language  employed  under  the 
legis  actio.  Again,  under  the  formula  we  have  the  expres- 
sion, "  Quod  Aulus  Agerius  hominem  vendidit,"  and  in  the 
"  actio  legis  per  manus  injectionem  "  we  find  the  words  used 
were  "  Quod  tu  mihi  judicatus  sive  damnatus  es."  See  ss. 
21,  24,  40.  Huschke's  Kritik.  note  to  Gains  iv.  41.  Do- 
menget,  pp.  497.  498. 

Again,  in  the  process  between  peregrini,  or  between  Ro- 
man citizens  and  peregrini,  the  magistrate  did  not  name  a 
single  judex  to  examine  the  matters  inserted  in  the  formula, 
but  several,  as  we  have  already  seen,  named  Recuperatores. 
See  note  to  iv.  1.  p.  593.  Since  these  judges  had  not  to  decide 
upon  questions  of  law,  but  simply  on  questions  of  fact,  it 
follows  that  the  formula  needed  only  to  contain  two  parts, 
namely,  one  in  which  the  facts  should  be  stated,  which  were 
required  to  be  examined,  and  another  in  which  the  prsetor 
gave  the  power  either  to  condemn  or  to  absolve.  These  are 
precisely  the  points  that  we  find  in  the  "formula  in  factum." 
This  simplicity  of  procedure  before  the  Recuperatores  possi- 
bly attracted  the  notice  of  the  citizens  of  Rome,  and  induced 
them  to  solicit  the  magistrates  to  allow  them  to  participate 
in  a  mode  of  procedure  as  simple  and  as  speedy  as  that  en- 
joyed by  the  peregrini.  Zimmern  thinks  that  the  intentio, 
and  the  demonstratio  in  the  actions  per  formulas  had  their 
origin  and  their  type  in  the  legis  actiones,  and  that  the 
actions  in  factum  were  formed  in  imitation  of  the  for- 
mulce  employed  by  the  peregrini  under  the  system  of  the 
legis  actiones.     Domenget,  pp.  498.  500. 


34.  Habemus  ad^uc  alterius  etiam  31.  We  have   yet  fictions  also  of 

generis   fictiones  m  quibusdam    for-  another  kind  in  certain /odikJce  :   for 

mulis:    velut  cum   is   qui   ex  edicto  example,  when  a  party  has  claimed 

bonorum  possessionem  peii-it  ficto  so  on  the  ground  of  the  edict  relating  to 

herede    agit.      Cum    enim    prastorio  the     honorum    possessio     proceeding 

jure  et  nonlegiti?nosuccedat  in  locum  under  the  fiction  that  he  is   the  heir, 

defuncti,  nonhabet  directas  actiones,  For  since  he  succeeds  in  the  place  of 

et  neque  id  quod  defuncti  fuit  potest  the  deceased  according  to  2rrcctorian 
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(0 
"  tunc." 


right  and  not  accordiug  to  tbe  civil 
law  (legitimo)  he  has  no  direct  action 
and  he  cannot  claim  by  the  inte^Hio, 
that  the  property  of  the  deceased  was 
his  own  (.5(6 w?w  esse),  nor  can  he  thus 
assert  that  what  was  owing  to  the  de- 
ceased ought  to  be  paid  to  him,  there- 
fore be  claims  by  a  fiction  as  heir  in 
the  following  manner,  "  Let  there  be 
a  judge.  If  Aulus  Agerius,"  the 
plaintiff  "  be  indeed  heir  to  Lucius 
Titius,  then  if  it  be  so  establishod 
that  the  property  in  litigation  ought 
to  be  his  by  Quiritarian  owner- 
ship ; "  or  if  he  proceed  by  an 
action  in  jpersonam  then  a  similar 
fiction  is  employed,  "If  it  so  appear, 
that  Numerius  Negidius  ought  to  give 
ten  thousand  sesterces  to  Aulue 
Agerius." 

This    is   Scheurl's    reading.      Hollweg   would   read 


intendere  sunm  esse,  neque  id  quod 
defuncto  debebatur  potest  intendere 
dare  s'lhi  oportere ;  itaque  /  icto  se 
herede  intendit  veluii  hoc  raodo : 
"  JucZex  esto.  Si  Aulus  Agerius,"  id 
est  ipse  actor,  '•  Lucio  Titio  heres  es.iet, 
tuj)i  si  paret  funditm  de  quo  agitur  ex 
jure  Quiritium  ejus  esse  ox>ortere ;" 
vel  si  in  personam  agratur,  praeposita 
similiie?*  /iciione  iJla  [t)  itasubiciour  : 
"  Tum  si  paret  Numerium  Negidium 
Aulo  Agerio  sestertium  x  milia  dare 
oportere." 


Huschke  approves  of  Heffter's  conjecture  and 
reads  ''  intentio."  Another  emendation  gives  "  formula,"  but 
the  marks  in  the  MS.  point  to  "  ilia  "   as  the  true  reading. 


35.  Similiter  et  bonorum  emptor 
ficto  se  herede  agit.  Sed  interdum  et 
alio  modo  agere  solet.  Nam  ex  per- 
sona ejus  cujus  bona  emerit  sumpta 
intentione  convertit  condemnationem 
in  suam  personam,  id  est  ut  quod 
illius  esset  vel  illi  dare  oporteret,  eo 
nomine  adversarius  huic  condemne- 
tur ;  qua  species  actionis  appellatur 
Eutiliana,  quia  a  Prsetore  Public 
Kutilio,  qui  et  bonorum  venditionem 
introduxisse  dicitur,  cor/?parata  est. 
Superior  autem  species  actionis  qua 
ficto  se  herede  bonorum  emptor  agit 
Berviana  vocatur.  (») 


35.  In  like  manner  also  the  bono- 
ruTO  emptor  sues  by  a  fiction  as  if 
he  were  heir.  But  sometimes  he  sues 
in  a  different  manner.  For  having 
assumed  the  inteyitio  belonging  to 
the  person  whose  property  he  has 
bought,  he  converts  the  condem- 
natio  to  himself;  that  is  to  say,  he 
demands  that  the  defendant  may  be 
condemned  to  give  to  the  purchaser 
whatever  was  the  property  of  the 
seller,  or  ought  to  have  been  given  to 
him ;  which  species  of  action  is  called 
Eutiliana  because  it  is  said  to  have 
been  introduced  by  the  prator  Puhlius 
Rutilius,  who  also  introduced  the  bo- 
norum venditionem.  Now  the  first 
kind  of  action  by  which  the  cnvptor 
bonorum  sues  under  the  fiction  of  being 
heir  is  called  the  actio  Serviana. 
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(u)  When  tlie  action  given  by  tl>€  Praetor  reposed  upon  a 
fiction,  as  in  tlie  case  presented  in  the  text,  it  was  called  an 
"  actio  fictitia."  When  the  j)r0etor  gave  an  action  by  adajiling 
a  formula  already  prepared  for  some  case  for  which  the 
law  gave  relief,  to  another  case  unprovided  for  by  the  jus 
civile  the  action  was  termed  utile,  in  contradistinction  from 
that  which  was  named  directa.  Such  an  application  of  what 
may  be  denominated  the  normal  action,  might  take  place 
both  in  civil  and  pnetorian  actions.  Hence  we  find  the 
"  actio  utilis  legis  Aquiliffi,"  in  which  there  was  the  extension 
of  a  civil  action  ;  and  the  "  interdictum  utile  uti  possidetis," 
which  presents  an  example  of  the  extension  of  a  prsetorian 
action.  1.  7.  pr.  s.  1.  Dig.  de  relig.  et  sumtib.  (11.7)  s.  16. 
Instit.  de  leg.  Aquilia  (4.  3.)  "  Si  usufructum  legato  lega- 
tarius  fundam  nanctus  sit,  non  competit  interdictum 
adversus  euni,  qui  non  possidet  legatum,  sed  potius  fruitur. 
Inde  et  interdictum  uti  possidetis  utile  hoc  nomine  pro- 
ponitur  (et)  ukde  vi,  quia  non  possidet.  Utile  hoc  inter- 
dictum tali  formula  concipiendum  est :  '  Quod  de  his  bonis 
legati  nomine  possides,  quodque  uteris  frueris,  quodque  dolo 
malo  fecisti,  quoininus  possideres,  utereris  fruereris.'  "  Vat. 
Frag. 90.  We  see  by  the  text  that  the '"  actio  Publiciana,"  w^as 
not  the  only  fictitious  action  given  in  case  of  bonitarian 
ownership  ;  but  that  there  was  the  fiction  of  the  "  bonorum 
possessor,"  as  well  as  the  case  in  which  the  bonitarian 
owner  employed  the  vindicatio  even  without  a  fiction,  by 
means  of  a  cognitor  or  a  procurator.  Gains,  iv.  35.  This 
principle  of  representation  played  an  important  part  in 
Roman  law,  and  after  the  idea  of  legal  fiction  became  perma- 
nently fixed  in  the  mind,  we  know  that  it  was  turned  to  good 
account.  Thus  the  heres,  as  the  representative  of  the  de- 
functus,  could  bring  an  action  by  virtue  of  his  feigned 
connexion  with  the  dead  :  "id  quod  defuncti  fuit,  suum  esse, 
id,  quod  defuncto  debebatur,  dari  sibi  oportere."  Before  this 
principle  of  representation  was  fully  recognised,  suitors  were 
helped  in  their  claims  by  means  of "  adstij)ulatores "  and 
"adpromraissorcs,"  that  i<i,  by  "  sponsores,"  and  "  fideproni- 
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missores."  AVhen,  however,  by  the  aid  of  legal  fiction 
representation  came  to  be  admitted  in  civil  process,  adsti- 
pulatio  ceased,  except  in  the  case  mentioned  by  Gains,  iii. 
117.  "  Cum  ita  stipulamnr,  ut  aliquid  post  mortem  nostram, 
detur."  See  Puchta's  Instit.  vol.  ii.  pp.  51.  52,  and  the  note 
c  by  BudorfF. 


Domenget  in  loco. 


36.  Ejusdem  generis  est  qux  Puhli- 
ciana  vacatur.  Datur  autem  hseo 
actio  ei  qui  ex  justa  causa  traditam 
sibi  rem  nondum  usucepit  eamque 
amissa  possessione  petit.  Nam  quia 
lion  potest  earn  ex  jure  Quiritium 
Buam  esse  intendere,  fingitur  rem 
usucepisse,  et  ita,  quasi  ex  jure  Qui- 
ritium dominus  factus  esset,  intemlit 
hoc  modo :  "  Judex  esto.  Si  quem 
ho^ninem  Aulus  Agerius  emit,  et  is  ei 
traditus  est,  anno  possedisset,  turn  si 
eum  hominem  de  quo  agitur  ejus  ex 
jure  Quiritium  esse  oporteret  et  reli- 
qua."  (v  ) 


36.  Of  the  same  kind  is  the  actio 
called  Publiciana,  but  this  action  is 
giv^ec  to  him  who  has  not  yet  attained 
the  right  of  usucapio  in  a  thing  deli- 
vered to  him  ex  justa  causa  and  who 
having  lost  possession  claims  it.  For  as 
he  cannot  claim  the  thing  to  be  his  ex 
jure  quiritium,  so  by  a  fiction  it  is 
pretended  that  he  has  the  right  by 
usucapion,  and  he  then  claimed  as  if 
he  had  become  owner  ex  jure  quiri- 
tium in  the  following  manner — "  Let 
there  be  a  judge.  If  Aulus  Ageriua 
has  bought  this  slave,  and  he  to  whom 
the  slave  has  been  delivered  has  pos- 
sessed him  for  a  year,  then  if  that 
slave  in  regard  to  whom  the  suit  ia 
brought,  ought  to  be  his  property  ev 
jure  quiritium,  and  so  on." 


(u)  The  PrjBtor  Publicius  gave  an  actio  by  which  the 
judge  was  directed  to  proceed  in  his  investigation,  and  to 
decide  as  if  the  usucapion  were  already  accomplished.  The 
words  of  the  edict  are  as  follows  :  "  Ait  Praetor :  si  quis  id 
quod  traditur  ex  justa  causa  non  a  domino  et  nondum  usu- 
captum  petet,  judicium  dabo."  1.  Dig.  de  Public,  u.  rem 
actio.  (6.  2.)  To  which  Ulpianus  adds,  "  Merito  Prtetor 
ait  nondum  usucaptum  ;  nam  si  usucaptum  est,  habet  civi- 
lem  actionem,  nee  desiderat  honorariam." 


37.  Item  civitas  Romana  peregrine 
fingitur  si  eo  nomine  asrat  aut  cum  eo 
agatur,  quo  nomine  nostris  legibus 
actio  constituta  est,  si  modo  justum 
sit  earn  actionem  etiam  ad  peregriDum 
extendi,  velut  si  furtum  /acj'at  pere- 


37.  Again  by  a  fiction  the  Roman 
eivitas  is  given  to  a  feregrinus,  when 
he  sues  or  is  sued  as  sneh  in  the  case 
wliero  the  action  is  conferred  by  our 
law,  provided  the  extension  of  that 
action  to  Sbfercgrinus  is  legally  adniis- 
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grinus  et  cum  eo  agatur,  formula  ita  sible ;  as  for  example,  if  a  peregrinus 
concipitiir  :  "  Judex  esto.  Si  paret  has  committed  a  fiirtum,  and  if  one 
epe  coiisiliove  Dionis  Herraaei  Lucio  sue  him,  the  formula  is  thus  con- 
Tiiiofui  turn  factum  esse  paterae  aurese  ceived — "  Let  tliere  be  a  judge.  If 
quani  ob  rem  eum,  si  civis  Romanus  it  appears  that  by  the  counsel  or  aid 
essf  t,  pro  fure  damnum  decidere  of  Dion  Hevmseus,  a  furtum  has  been 
oporteret  et  reliqua."  Item  si  pere-  committed  by  Lucius  Titius  of  a 
grinus  furti  agat,  civitas  ei  Romana  golden  bowl,  for  which  if  he  were  a 
fingitur.  Similiter  si  ex  lege  Aquilia  Roman  citizen  he  ought  to  be  condem- 
peregrinus  damni  injurise  agat  aut  ned  as  a  thief,  and  so  on."  Again,  if 
cum  eo  agatur,  ficta  civitate  Romana  sued  for  a  furtum  he  is  supposed  by  a 
judicium  datur.  (iv)  fiction  to  be  possessed  of  the  Roman 

civitas.  Again  if  a  peregrinus  sue, 
or  be  sued  for  damni  injurioe  on  the 
ground  of  the  lex  Aquilia,  a,  judicium 
is  given  under  the  fiction  that  he  hag 
the  civitas. 

(iv)  There  was  a  period  at  Rome  when  non  cives  were  held 
to  be  devoid  of  that  capacity  which  coukl  alone  entitle  them 
to  the  protection  of  the  courts  of  justice.  This  state  of 
things  was  modified  at  an  early  period  by  treaties  with  foreij^n 
States,  and  by  the  incorporation  of  other  cities  or  political 
associations  into  the  Roman  family,  without,  however,  their 
attaining  to  the  full  privileges  conferred  by  the  civitas.  In 
this  way  non  cives,  if  they  were  free,  came  to  be  regarded  as 
fit  for  the  enjoyment  of  certain  legal  rights.  Still  there  was 
a  wide  gulf  between  the  Roman  citizen  and  those  new  mem- 
bers of  the  commonwealth.  They  lacked  not  merely  full 
political  rights,  but  also  the  privileges  of  the  jus  civile  which 
were  kept  from  them  as  "  proprium  jus  civium  Romano- 
rum."  In  time,  however,  they  came  to  be  regarded  as  fit 
subjects  for  the  protection  afforded  by  the  jus  gentium.  The 
peregrini,  regarded  as  non  cives,  stood  in  the  most  complete 
opposition  to  the  "  cives  Romani."  By  the  term  peregrini, 
is  to  be  understood  not  only  the  denizens  of  foreign 
States,  but  also  the  people  who  lived  immediately  around 
Rome  itself.  The  correct  idea  to  attach  to  iha peregrinus  is, 
that  he  was  simply  a  non  civis,  that  he  was  neither  entitled 
to  the  advantages  of  the  commercium,  nor  enjoyed  those  of 
the  connuhium.     See  Gai.  i.  5.  6.      In   the  course  of  time 
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many  of  the  percgrini  without  attaining  the  civitas^vfere 
allowed  to  avail  themselves  of  the  privileges  of  the  commer- 
cium,  so  far  as  to  enable  them  to  acquire  property  according 
to  the  "jus  Qairitium,"  with  its  peculiar  privileges;  to  con- 
tract Roman  obligations,  and  partly  or  entirely  to  exercise 
the  "  testamenti  factio."  Thus,  Ulpianus  says,  "  Mancipio 
locum  habet  inter  cives  Romanos  et  Latinos  Junianos  eosque 
peregrinos,  quibus  conimercium  datum  est."  Frag.  xix.  4. 
XX.  14.  Cic.  pro  Archia  5.  Again,  the  connuhivm,  or  the 
privilege  of  contracting  a  Roman  marriage,  and  of  enjoying 
certain  family  relations,  was  granted  by  special  concession. 
Thus,  Ulpianus  says,  "  Connubium  habent  cives  Romani 
cum  civibus  Romanis,  cum  Latinis  et  peregrinus  ita,  si  con- 
cessum  sity  Frag,  v,  4.  For  the  most  usual  case  in  which 
this  privilege  was  granted,  see  Gai.  i.  57.  The  veteran  also 
discharged  from  military  service  was  privileged  in  the  same 
manner.  "  Veteranis — honestam  missionem  et  civitatem 
dedit,  quorum  nomina  subscripta  sunt,  ipsis,  liberis  postcris- 
qua  eorum,  et  connubium  cum  uxoribus  quas  tunc  habuis- 
sent,  cum  est  civitas  iis  data,  aut  si  qui  coelibes  essent,  cum 
iis  quas  postea  duxissent  dumtaxat  singuli  singulas."  Hau- 
bold  opusc.  ii.  p.  852.  et  seq.  The  wives,  however,  of  such 
veteransremained;:»er6'^7i/iffi,  whilst  the  marriage  contracted 
was  deemed  to  be  a  Roman  marriage  with  all  its  legal  con- 
sequences in  regard  to  the  children.  Compare  Savig.  Sys. 
ii.  41.  et  seq.  Gradually  the  disabilities  under  which  the 
peregrini  were  placed  were  relaxed,  so  that  many  of  the 
privileges  of  the  jus  civile  were  declared  to  be  available  to 
them  by  law;  or  the  praetor  by  his  formula,  aided  by  legal 
fiction,  so  managed  that  many  of  the  laws  ex  jure  civili  were 
pronounced  to  be  applicable  to  their  case.  The  text  affords 
a  striking  illustration  of  this  fact.  See  Puchta's  Instit.  vol. 
i.  471.  et  seq. 


38.  Practerca    nliquando  fingimus  38.  Moreover,   in   some   cases   we 

adcer.'?arium  nostrum  capite  diminu-       assume  by  a  fiction  that  our  adver- 
tum  non  esse.     Nam  si  ex  contractu       sary  has  not  suffered  a  capitis  dcmi- 
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nobis  obligatus  obligatave  Bit  et  nniio.  For  if  either  a  maa  or  a 
capite  deminutua  deminutave  fuerifc,  woman  under  an  obligation  to  na 
velut  mulier  per  coemptioncm,  mas-  shall  have  suffered  a  copiiisdemwufio, 
cuius  per  adrogationem,  desinit  jure  as,  for  example,  a  woman  hj  coemptio, 
civili  debere  nobis,  nee  directo  inten-  a  man  by  adrogatio,  they  cease  to  be 
dere  possumus  dare  eum  eam  ve  bound  to  us  by  the  jus  civile,  nor  can 
oportere :  sed  ne  in  potestate  ejus  sit  we  claim  directly  that  he  or  she 
jus  nostrum  corrumpere,  introducta  ought  to  give.  But  that  it  may  not 
est  contra  eum  eamve  actio  utilis,  be  in  their  power  to  destroy  our  right, 
rescissa  capitis  deminutione,  id  est  in  an  acfAo  utilis  was  introduced  against 
qua  fingitur  capite  deminutus  demi-  them  in  order  to  nullify  the  capitis 
nutave  non  esse,  (x)  deminutio,  that  is  to  say,  an  action  in 

which  by  a  fiction  neither  the  one  nor 
the  other  is  regarded  as  having  suf- 
fered a  capitis  demimitio. 


(x)  When  an  obligation  was  destroyed  by  "  capitis  demi- 
•nutio,"  it  was  only  the  civil  bond  that  was  dissolved  ;  the 
natural  obligation,  though  ineffective  "ex  jure  civili,"  was 
preserved.  "  Naturalis  obligatio  manet."  See  the  remarks  of 
Gains  upon  this  point  in  iii.  84.  We  learn  from  the  text 
that  if  a  "minima  capitis  deminutio"  were  suffered,  an 
"  utilis  aciio"  was  given  to  restore  the  process  to  the  credi- 
tor, the  effect  of  which  was  to  strike  out  the  fact  of  "  capitis 
deminutio,"  in  order  that  the  plaintiff  might  obtain  justice. 
See  Puchta's  Instit.  vol.  iii.  pp.  142,  143. 


39.  Partes  autem  formularura  hasc  39.  These    are   the  parts   of    the 

Bunt ;  demonstratio,  iutentio,  adjudi-       formula:    demonstration,    intention, 
catio,  condemnatio.    (y)  adjudication,  condemnation. 


(y)  Gaius  now  proceeds  to  the  explanation  of  the  various 
parts  of  the  formula,  and  of  these  he  mentions  four,  the 
Demonstratio,  the  Intentio,  the  Adjudicatio  and  the  Con- 
demnatio. Every  formula  contained  one  or  more  of  these 
parts,  but  v^ery  rarely  all  of  them.  The  Demonstratio 
came  immediately  after  the  appointment  of  the  judge,  and 
presented  the  natter  of  fact  on  which  the  plaintifi  founded 
his  claim  in  the  action  which  he  had  instituted.  After  the 
Demonstratio      there      usually     followed     the      Intentio, 
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which  set  forth  the  legal  claim  of  the  plaintiff  if  the  facts 
were  as  stated  in  the  "Deinonstratio."  The  "Condemna- 
tio"  followed  immediately  after  the  "Intentio,"  and  con- 
tained the  authorization  of  the  magistrates  to  the  judge, 
either  to  condemn  or  to  absolve  the  defendant.  This,  says 
Von  A^nngerow,  was  the  "tertia  pars  formula?."  See  Insti- 
tutes of  Roman  Law,  s.  26-  The  "Intentio"  must  neces- 
sarily be  found  in  every  formula  and  usually  the  "Condemna- 
tio."  In  regard  to  the  "  Intentio,"  see  further  the  note  to 
Gai.  iv.  s.  41. 

A  "Prajjudicium,"  however,  had  no  "Condemnatio,"  but 
simply  the  "Intentio,"  and  hence  it  has  not  been  included 
by  all  jurists  in  the  actio.  Its  not  having  the  Condemna- 
tio distinguishes  it  from  the  actio  in  the  strict  acceptation 
of  the  term ;  but  as  it  was  a  judicium  it  was  certainly  a  species 
of  «c^io,  taking  the  latter  term  in  its  most  extensive  signifi- 
cation. See  Keller's  Civ.  Proc.  155.  The  "prsejudicinm"  was 
a  legal  proceeding  which  did  not  aim  directly  at  the  repara- 
tion of  any  act  done  illegally  to  be  followed  by  condemna- 
tion, but  had  for  its  object  the  adjustment  of  some  legal 
relation,  or  the  decision  of  some  matter  of  fact  with 
reference  to  certain  legal  consequences  :  as  whether  a  person 
be  the  libertus  of  a  certain  patron  or  not.  Many  other  illus- 
trations might  also  be  given  of  this.  It  was  a  proce- 
dure by  which  such  questions  as  the  following  were  decided  : 
whether  a  man  were  the  child  of  a  certain  person ;  or 
whether  a  man  were  a  free  man  or  a  slave ;  or  what  was  the 
amount  of  the  c?os  due  from  a  person;  or  whether  an  an- 
nouncement had  been  made,  according  to  law,  by  a  person 
accepting  security  as  to  the  number  of  the  Sponsors  or  Fide- 
promissores  he  had  accepted  as  sureties  for  his  obligation. 
Gai.  iii.  123   Keller's  Civ.  Proc.  s.  38. 

The  decision  of  such  questions  was  called  "  prejudicium," 
and  it  is  quite  evident  from  the  examples  given  that  the  ob- 
ject was  not  to  obtain  a  Condemnatio,  but  to  secure  the 
decision  of  the  aflSrmation  made  by  the  plaintiff  in  his  In- 
tentio.    "Certe"  says  Gaius,  "intentio  aliquando  sola  in- 
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venitar,  sicut  in  prsejudicialibus  formulis,"  Gai.  iv.  sec.  44. 
The  Adjudicatio  occurred  in  the  so-called  divisory  actions; 
the  "  actio  familise  erciscundae,"  the  "  actio  communi  divi- 
dundo,"  and  the  "  actio  finiiim  regundorum."  Among  other 
points  to  which  attention  will  be  called  hereafler,  it 
should  be  understood  that  in  these  actions  the  judex  was 
authorised  to  decree  in  his  adjudication,  that  the 
property  should  be  divided  in  approved  parts,  or  that  it 
should  be  burdened  by  servitudes  in  favour  of  one  or  other 
of  the  parties,  for  which  purpose  the  Praetor  gave  instruc- 
tions to  the  judex  as  the  words  of  the  formula  preserved 
by  Gaius  clearly  show.  "  Quantum  adjudicari  oportet  judex 
Titio  adjudicato."  Gai.  iv.  sec.  42.  In  the  examples  given  of 
the  Roman  formula,  the  Actor]or  Plaintiff' is  denoted  by  the 
words  Aulus  Agerius,  or  simply  A.  A.  and  the  Reus  or 
Defendant  by  the  words  Numerius  Negidius,  or  the  letters 
N.N. 


40.  Demonstratio  (z)  est  ea  pars  for- 
mulse  quae  prsecipue  ideo  inseritur, 
lit  demonstretur  res  de  qua  agitur. 
"Velut  hsec  pars  formulae ;  "  Quod 
Aulus  Agerius  Numerio  Negidio  ho- 
minem  vendidit."  Item  hsec  :  "  Quod 
Aulus  Agerius  aput  Numerium  Negi- 
dium  hominem  deposuit." 


40.  The  demonstratio  is  that  part  of 
the  formula  which  is  especially  intro- 
duced in  order  that  the  subject 
matter  may  be  set  forth  which 
is  the  ground  of  the  action,  as  for 
example,  this  part  of  the  formula : 
"Because  Aulus  Agerius  has  sold  a 
slave  to  Numerius  Negidius :  "  or  the 
following:  "  Because  Aulus  Agerius 
has  deposited  a  slave  with  Numerius 
Negidius." 


(z)  The  demonstratio  was  a  brief  statement  of  the  legal 
transaction,  or  other  legal  matter  of  fact  upon  which  the 
Plaintiff" based  his  right  to  the  action,  and  it  was  necessary  in 
every  actio  brought  to  recover  an  incerta.  The  matter  of 
fact  referred  to  had  in  the  formula  its  technical  desis:- 
nation,  as  for  instance,  in  the  examples  given  by  Gaius  in 
the  text,  "  Quod  Aulus  Agerius  Numerio  Negidio  homi- 
nem   vendidit."       Again,     "  Quod    Aulus    Agerius    aput 
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N".  N.  liomhiain  deposuit,"  or  Quod  A.  A.  N.  N.  fundiim 
Cornelianum  vendidit,  etc,"  This  introduction  of  the  for- 
mula by  means  of  a  Demonstratio  probably  originated  in  the 
"legis  actio  per  arbitri  postulationem."  Keller  p.  156. 
Sometimes  in  the  place  of  the  Demonstratio,  or  as  a  com- 
pensation for  it  we  find  explanatory  matter  introduced. 
The  following  points  are  worthy  of  notice  :  "  Prascriptiones 
in  loco  demonstrationis,'^  as  in  the  case  of  the  innominate 
contract — the  unnamed  real  contracts.  Such  actions  were 
naturally  incerta,  and  therefore  required  a  Demonstratio; 
but  since  they  included  a  multitude  of  different  legal  trans- 
actions, which  could  not  be  brought  under  a  single  head, 
there  was  no  single  term  as  in  "emptio  venditio"  to  desig- 
nate such  modes  of  procedure.  In  consequence  of  this 
peculiarity,  instead  of  the  Demonstratio,  the  facts  and  cir- 
cumstances of  the  legal  transaction  were  stated,  and  this 
declaration  was  placed  as  a  Prcescriptio  before  the  Intentio. 
It  was  from  this  peculiarity  that  the  actio  came  to  be  called 
the  "  actio  in  praescriptis  verbis."  Under  which  designation 
were  also  included  the  "  actio  in  factum  civilis  ;"  praescrip- 
tiones  in  verbis  factum;  utilis  actio  quse  prsescriptiones  verbis 
rem  gestam  demonstrat ;  civile  intentione  agere,  etc."  The 
following  examples  must  suffice:  "  Ea  res  agatur,  quod 
Aulus  Agerius  Numeric  Negidio  ea  lege  dedit,  ut  Stichura 
servum  suuni  manumitteret,  quidquid  paret  ob  cam  rem 
Numerium  Negidium  Aulo  Agerio  dare  facere  oportere  ex 
fide  bona  ejus  Numerium  Negidium  Aulo  Agerio  con- 
demna  si  non  paret  absolve."  Again,  to  take  another  ex- 
ample, "  Ea  res  agatur,  quod  Aulus  Agerius  Numerio 
Negidio  ea  lege  HS.  X.  accepto  liberavit,  ut  Numerius 
Negidius  sibi  nomenTitii  debitoris  delegaret,  quidquid  paret 
ob  eamrem,  reliqua."  See  11.  7.  9.  Dig.de  prec.  (43.  26) 
Celsus  explains  when  such  actions  in  "praescriptis  verbis" 
were  necessary  "  Nam  quum  deficiunt  vulgaria  atqueusitata 
actionum  nomina,  praescriptis  verbis  agendum  est."  1.  2. 
Dig.  de  pras.  verb.  (19. 5.)  As  an  illustration,  suppose  a  man 
had  conveyed  his  land  to  another  upon  the  latter  agreeing  to 
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pasture  three  oxen  :  in  tliis  case  the  short  Demonstratio  was 
inap]>lieahle,  as  it  was  not  ample  enoiicjh  to  explain  the  cause 
of  action.  A  more  detailed  explanation  was  required,  and  it 
was  to  this  fuller  statement  that  the  term  "in  praescriptis 
verbis,"  was  applied. 

2.  Prsescriptiones  might  also  be  employed  as  a  limitation 
of  the  previous  Demonstratio.  For  example,  the  plaintiff 
miofht  declare  that  he  did  not  at  that  time  intend  to  avail 
liimselfof  all  that  was  set  forth  in  the  Demonstratio,  but  only 
to  proceed  for  certain  things.  Such  PraBScriptiones  were 
really  "  Preescriptiones  (receptee)  pro  actor e^^  and  are 
treated  by  Gaius  in  connection  with  Exceptiones,  as  they 
were  introduced  by  the  plaintiff  to  rebut  any  unjust  advantage 
of  which  the  defendant  might  avail  himself  if  the  formula, 
pure  and  simple,  were  adhered  to ;  just  as  Exceptiones  or 
Pleas  were  employed  under  like  circumstances  in  favour  of 
the  defendant.  Gai.  iv.  131.  See  also  Cic.de  Orat.  1.37. 
Keller's  Civ,  Proc.  164—169. 

3.  There  might  be  also  "  Prjescriptiones  pro  reo  "  as  an 
adjunct  to  the  Demonstratio.  These  Prajscriptions  were 
employed  in  the  earliest  times  in  the  interest  of  the  defen- 
dant. They  consisted  indeed  of  peremptory  or  dilatory 
pleas,  similar  to  the  Exceptiones,  which  were  used  after  the 
introduction  of  the  formula.  Before  the  time  of  Gaius  they 
had  lost  their  peculiarity,  and  being  placed  in  the  formula 
as  Praescriptiones  were  regarded  and  treated  as  Exceptiones. 
Keller  obseves  that  the  Praescriptiones  pro  adore  and  pro 
reo  have  a  most  ancient  appearance,  and,  but  for  the  pecu- 
liarity of  their  name,  might  have  been  ascribed  to  the  "legis 
actiones."  There  were  no  Exceptiones  of  a  formal  character 
used  at  the  time  of  the  "legis  actiones,"  but  material  ones 
were  employed  which  operated  as  a  "  Denegatio  legis 
actionis."  It  is  still  a  question  with  jurists  whether  the 
"  Praescriptiones  pro  reo  "  are  not  the  oldest  form  of  ex- 
ceptions or  pleas  in  Roman  procedure.  See  Keller's  Civ. 
Proc.  p.  141  et  seq.  169 — 176,  where  the  student  will  find 
this  topic  treated  with  great  fulness. 

U  u 
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41.  Intentioest  ea  para  formulae  qua  41.  The  intentio  is  that  part  of  the 

actor  (a)  desidorium  suum  concludit.  formula  in  which  the  plaintiff  sets 
Velut  htcc  loars  fonnulao  :  "  Si  paret  forth  his  legal  claim.  For  example, 
Numerium  Negidium  Aulo  Agorio  the  following  part  of  the  formula, 
sestertium  x  milia  dare  oportere."  "If  it  appears  that  NumoriuB  Negi- 
Item  hsBC  :  "  Quidquid  paret  Nu-  dius  ought  to  give  to  Aulus  Agerius 
merium  Negidium  Aulo  Agerio  dare  ten  thousand  sesterces  ;  "  or  the  fol- 
facereoporfere,"  item  hocc  :  "Si  paret  lowing,  "Whatever  it  appears  that 
hominem  ex  jure  Quiritium  Auli  Numerius  Negidius  ought  to  give  or 
Agerii  esse.  to   do,    to   or  for  Aulus  Agerius  ;  " 

also  the  following,  "  If  it  appears 
that  this  slave  belongs  to  Aulus 
Agerius,  ex  jure  Quiritium." 


{a)  The  correctness  of  this  reading  has  been  lately 
doubted  by  Bekker,  who  thinks  we  ought  to  read  "  ex  qua 
actor,  etc.,"  because  he  says  the  Intentio  was  that  part  of  the 
formula  from  which  the  jdaintifF  deduced  that  which  he 
sought  to  obtain  by  the  actio,  namely,  the  Condemnatio. 
Huschke  thinks  that  this  view  is  incorrect,  and  says  that  the 
Roman  jurists  did  not  understand  the  Condemnatio  to  be  a 
"  desiderium  actoris,"  but  regarded  it  as  an  order  of  the  Prae- 
tor. Gai.  iv.  43.  The  word  "  concludit "  in  this  passage  he 
understands  not  to  mean  "  concludes,"  but  to  have  its  usual 
signification  of  "includes"  or  "contains."  Thus, to  say,  as  is 
commonly  the  case,  that  the  Intentio  is  that  part  of  the 
formula  in  which  the  plaintiff  lays  down  his  concrete  legal 
claim,  he  thinks  is  incorrect.  It  has  been  usually  over- 
looked that  the  words  used  by  Gaius,  "si  quidquid,  etc., 
paret,"  are  an  essential  part  of  the  Intentio.  The  plaintiff", 
when  he  appeared  in  the  court  of  the  Pra3tor,  had  already 
asserted  his  right  extra-judicially ;  what  he  now  aimed  at 
and  pursued  (intendit  et  concludit)  by  his  suit  was  that  the 
right  which  he  had  himself  asserted  might  be  legally  and 
judicially  acknowledged.  At  the  time,and  in  the  proceedings 
of  the  "  legis  actiones,"  there  was  no  real  Intentio,  for  at 
that  period  the  plaintiff"  pursued  his  claim  before  the  Praetor, 
by  an  external,  and  so  to  speak  despotic  act,  when  he  uttered 
the  words,  "  Hunc  servum  meum  esse  aio  ex  jure  Quiritium, 
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etc."     It  was   not   therefore    on   account    of  the  assertion 
of  the  plaintiff,  but  in  consequence  of  the  denial  of  the  de- 
fendant, that  the  party  who  was  found  to  be  in  the  wrong 
was  punished  by  tlie  fine  known  as  the  "sacrauientuui,"  which 
was   a  penalty   inflicted  by  law  upon  the  party  who   failed 
in  his  suit,  and  who  was  in  consequence  regarded  as  a  dis- 
turber of  the  public  peace.      It   was  because  it  was  thus 
viewed  that  "  utrius  sacramentum  justura  esset."     All  this, 
however,  was  abolished  when  the  despotic  prosecution  of  a 
man's  right  ceased  by  the  abolition  of  the  "  legis  actiones," 
and  upon  the  introduction  of  a  judicial  prosecutor  in  the  person 
of  the  Prsetor  skilfully  administering  the  new  process  termed 
'per  formulas.'"  All  power  was  now  placed  in  the  hands  of  the 
magistrate.     The  "  formula  actionis  "  and  the  "  judicis  pos- 
tulatio  "  rested  with  him,  and  the  mode  in  which  the  plain- 
tiff had  hitherto  personally  maintained  his  right  was  changed 
into  a  desire  to  have  it  recognised  by  the  magistrate,  in  order  to 
secure  a  remedy  by  means  of  his  authority.  Hence  the  words 
"  si  paret  et  reliqua."     The  case  of  the  plaintiff  was  not  put 
hypothetically  by  the  Praetor  with  a  view  to  the  Condem- 
natio,  nor  did  he  use  the   words,    "  si  tibi  pareblt,  judex, 
rem  Auli  Agerii  esse,"  but  merely  the  words   "si  paret.'" 
If  the  action  were  in  personam,  it  is  worthy  of  remark,  and 
confirmatory  of  the  above  view,  that  the  Novation  of  the  obli- 
gation took  place,  not  from  the  moment  when  the  judge  pro- 
:    nounced  his  sentence,  but  that  it  dated  back  to  the  period 
of  the  "  litis  contestatio."     If  the  above  remarks  are  borne 
;i,:   in  mind,  it  will  not  lead  us  erroneously  to  take  the  lutentio 
g    as  denoting  the  simple  assertion  by  the  plaintiflf  of  his  right. 
I  However,  the  term,  "  paret,"  as  well   as  the  word  "  aio,"  in 
\  the  "  legis  actiones  " — which  contains  in  all  probability  the 
I  germ  of  the   lutentio — show  that  an  appeal  was  made  to 
I  the  magistrate  by  the  plaintiff  for  the  purpose  of  obtaining 
1  the   aid    of  the   state  in  the  restoration  of  his  right.      See 
Huschke's  Kritik  in  loco. 

We  must  now  proceed  to  explain  more   in  detail  the  lu- 
tentio and  its  connexion  with  the  different  forms  of  actions. 

UU  2 
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The  Intentio  was  that  part  of  the  formula  in  which  the 
Prsetor  set  forth  the  legal  claim  or  right  of  the  plaintiff. 
As  in  the  examples,  "  If  it  appears  that  Nnmerius  Negidias 
ouijht  to  give  to  Aulus  Agerius  ten  thousand  sesterces,  etc." 
This  was  indeed  the  principal  part  of  every  formula,  as 
it  stated  the  right  or  claim  of  the  plaintiff  and  its  violation. 
"Formulae"  or  "  actiones "  might  be  either  in  rem  or  in 
personam.  This  division  as  already  observed  was  a  principal 
one,  corresponding  to  real  and  personal  rights.  See  page 
582  et  seq. 

An  action  was  conceived  in  personam  when  aright  of  claim 
was  set  forth.  The  Intentio  of  such  an  action  mentioned  the 
name  of  the  defendant,  and  then  stated  what  he  ought  to 
door  to  perform.  Thus:  "  Si  paret  Numerium  Negidium 
Aulo  Agerio  x  milia  dare  oportere."  An  action  was  said  to 
be  in  rem,  when  not  in  personam,  using  the  latter  term  in 
its  most  extensive  signification.  The  Intentio  of  the 
formula  in  rem,  with  the  exception  of  the  "  actio  confes- 
saria  "  and  "  negatoria,"  contained  only  the  assertion  of  the 
right  of  the  plaintiff,  and  did  not  mention  the  defendant. 
Thus  :  "  Si  paret  hominem  ex  jure  Quiritium  Auli  Agerii 
esse."  Here  the  defendant  is  not  mentioned ;  all  that  is 
referred  to  is  the  dominium  and  right  of  the  plaintiff.  Thus 
such  an  action  was  the  exact  opposite  to  one  arising  out  of  an 
obligation,  which  was  always  aimed  directly  against  the 
person  of  the  defendant.  See  note  to  sec.  3.  note  to 
sec.  5.  and  p.  611  et  seq. 

The  only  exception  to  the  above  remarks  was  in  the  case  of 
the  "  actio  negatoria,"  which  was  given  to  the  owner  of  pro- 
perty to  enable  him  to  protect  his  dominium  from  the 
unjust  imposition  of  servitudes.  This  was  a  pure  vindica- 
tion. "  De  serv'itutibus  "  says  Ulpianus,  "  in  rem  actiones 
competunt  nobis  ad  exemplum  earum,  quae  ad  usum 
fructum  pertinent,  tam  confessoria,  quam  negatoria ;  con- 
fessoria  ei,  qui  servitudes  sibi  competere  contendit,  nega- 
toria domino,  qui  negat.  Hrec  autcm  in  rem  ac/io  confessoria 
nuUi  alii,  quam  domino  fundi  competit ;  servitutem  enim 
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nemo  vindicare  potest,  qnam  is,  qui  dominium  in  fundo 
vicino  liabet,  cui  servitulem  dieit  deberi."  1.  2,  pr.  et  p.  1. 
Dig.  si  servit.  vind.  (8.  5.) 

The  "in  rem  actiones"  were  called  "vindicationes  "  and 
"  petitiones,"  both  terms  of  equal  importance.  The  expres- 
sions "vindicatio  in  servitutem,"  "vindicatio  filii  in  potesta- 
tem,"  and  the  "vindicatio  in  libertatem,"  show  the  wide  range 
which  the  vindication  as  an  actio  in  rem  possessed.  The  rela- 
tion of  these  actions  to  the  older  form  of  procedure,  has  given 
rise  to  not  a  little  discussion.  The  "  in  rem  agere  per 
sponsionem"  and  the  "  hereditatis  petitio"  were,  it  is  believed, 
derived  from  the  "legis  actio  Sacramento."  Gai.  iv.  91.  93. 
Cic.Ver.  1.45. Vat. Frag.336.  1.  l.s.2.  Dig.de  rei.  vind. (6.1.) 

In  speaking  of  the  "in  rem  actio,"  Gaius  says  in  the 
passage  just  referred  to,  "  Ceterum  cum  in  rem  actio  duplex- 
sit,  aut  enim  per  formulam  petitoriam  agitur,  ilia  stipulatio 
locum  habet  quae  appellatur  judicatuin  solvi,  si  vero  per 
sponsionem,  ilia  quae  appellatur  pro  prsede  litis  et  vindicia- 
rum."  Gaius  then  explains  the  distinction  between  the 
"  petitoria  formula,"  and  that  "  per  sponsionem."  "  Petitio- 
ria  autem  formula  hsec  est  qua  actor  intendit  rem  suam 
esse.  Per  sponsionem  vero  hoc  modo  agimus  :  provocamus 
adversarium  talisponsione.  'Si  homo  quo  de  agitur,  ex  jure 
Quiritium  meus  est,  sestei'tios  xxv  nummos  dare  spondes?' 
Deinde  formulam  edimus  qua  intendimus  sponsionis  sum- 
mam  nobis  dare  oportere.  Qua  formula  ita  demum  vincimus, 
si  probaverimus  rem  nostram  esse."  Gai.  iv.  91.  93.  It  is 
uncertain  at  what  time  the  "petitoria  formula"  first 
appeared,  and  also  in  what  relation  tiie  "sponsio  prsejudi- 
cialis"  arose.  It  is  ascertained  that  iu  the  formula  petitoria 
the  defendant  who  was  in  possession  was  bound  to  give 
security,  and  if  the  suit  went  against  him  he  lost  the  sum 
that  he  had  pledged  on  the  sponsio.  See  Gaius  iv.  s.  13. 
and  note.  By  this  pledging  of  a  sum  of  money,  the  deci- 
sion of  the  strife  not  only  determined  who  should  lose  the 
amount  staked,  but  the  judge  presiding  over  the  investi- 
gation decided  also  the  question  of  right   which  iiad  led  to 
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the  "summa  sponsionis."   The  "rem  agere  per  sponsionem" 
was  an  indirect  method,  but  it  was  not  the  less  effective  in 
settling  any  dispute    betsvcen  litigant  parties.     It  was  also 
a   penalty  imposed  upon  the   party,  who,  without  any  de- 
fence, allowed  himself  to  be  cited  into  a  court  of  justice.    Its 
extension  also  to  tha  plaintiff,  by  means  of  the  restipulation, 
held  in  check  those  who  rashly  cited  defendants   before 
the  tribunals  against  whom  they  had  no  claim.     The  "  rem 
agere  per   sponsionem "   marked  the  transition  from  the 
'*  legis  actio  sacramenti  "    to  the  direct  formula.     It  was  a 
gradual  dsvelopement   which  was   ultimately  perfected  in 
the  "  formula  petitoria."     We  find  this  process  referred  to 
by    Cicero  and  Gains  as  apj)licable,  in  the  first   place  to 
cases   of  dominium,  and  afterwards  to  the  hereditas.      The 
following   will   explain   in   outline  the  peculiarity   of  this 
formula.      "  Titius  Judex    esto.     Si  paret,  illam  rem  (tor 
example — hominem  Stichum,  fundum  Cornelianum  L.  Anuii 
hereditatem)  quo  de  agitur  ex  jure  Quiritium  Auli  Agerii 
esse,    neque  (nisi)   earn   Numerius  Negidius  Aulo  Agerio 
arbitratu  tuo  restituit,  quanti   ea  res   erit  Numerium  Kegi- 
dium   Aulo  Agerio  condemnato,  si   non  paret  absolvito." 
Without  pursuing  this  subject  further,  it  may  be  mentioned 
that  the  advantages  of  this  "formula  judicii,"  arose  from  the 
fact  that  it  enabled  the  suitor  to  attain  by  a  single  process 
what  by  the  "  in  rem  agere  per  sponsionem  "  could  only  be 
done  by  several  steps.     In  the   older  method  of  proceeding- 
there  were  : — 1.  The  fixing  and  agreement  of  the  "  summa 
sponsionis"    before   the    magistrate.      2.  The   granting    of 
the  "formula  ex  sponsione."     3.  After  the  plaintiff  had  ob- 
tained   a   favourable    verdict   from   the   judex,   there    was 
required  the  initiation   of  an  "Arbitrium  litis  sestimandffi." 
Gains  iv.  41,  53,  91 — 95.  Cic.  Ver.  ii.  12.    Compare  1.  45. 
Pro.  Publ.  Quintus  8.  27.     Keller's  Civ.   Proc.  ss.  26,  27, 
28.  pp.  101—113. 

A  further  division  of  actions  was  that  some  were  for  a  deter- 
minate sum  (certco) ;  others  for  an  indeterminate  one  (incer- 
tcc)      It  can  scarcely  be  called  with  accuracy,  as  Mr.  Long 
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terms  it,  "  a  name  given  by  modern  writers,"  for,  as  he  ob- 
serves, Gaius  says,  "  Condemnatio  autem  vel  cerf<s  pecuniae 
in  formula  ponitur  vel  iucertcc."  Whatever  opinion  we  may 
form  of  the  division,  it  is  a  convenient  one,  and  is  still  recog- 
nised by  all  continental  jurists. 

An  actio  was  said  to  be  certa  when  the  subject  of  the  action 
was  determined,  as  when  the  person,  or  the  quantity,  or  the 
quality,  was  ascertained;  for  example,  a  "certam  pecuniam," 
or  a  certain  thing,  as  "  ten  bushels  of  African  wheat,"  or 
'  ten  bottles  of  Cyprus  wine."  An  actio  was  said  to  be  incerta 
when  the  object  is  undetermined,  or,  as  it  was  technically 
expressed,  "  cum  taxatione,"  or  when  the  formula,  Avas 
for  "  quanti  ea  res  erit  tantam  pecuniam,  etc.,  condemna;" 
or  to  give  a  less  technical  explanation,  when  the  suit  was  for 
the  recovery  of  a  horse  or  a  slave,  without  mentioning  what 
horse  or  slave,  as  Bucephalus  or  Stichus. 

All  "  actiones  in  rem  "  are  obviously  actions  for  a  certce, 
as  the  thing  in  dispute  was  always  a  definite  individual 
thing.  In  such  actions  the  plaintiff  was  bound  to  name  the 
object  for  which  he  sued — a  certain  house,  or  field,  or  slave. 
The  vindicatio  of  a  pars  incerta  was  only  allowable  as  an 
exception.  Gaius  iv.  43,  44.  Thus,  the  same  jurist,  in  his 
work  "  ad  Edictum  provinciale,"  says,  "  Quae  de  totare  vin- 
dicauda  dicta  sunt,  eadem  et  de  parte  intelligenda  sunt; 
officioque  judicis  continetur,  pro  modo  partis  ea  quoque  re- 
stitui  jubere,  quae  simul  cum  ipsa  parte  restitui  debent.  In- 
certse  partis  vindicatio  datur,  si  justa  causa  interveniat, 
Justa  autem  causa  esse  potest,  si  forte  legi  Falcidias  locus 
sit  in  testamento  propter  incertam  detractionem  ex  legatis 
etc."     1.  7(i.  pr.  s.  1.  Dig.  de  rei  vindic.  (6.  1.) 

Actiones  in  personam  are  partly  certce  and  partly  incertce. 
Those  which  were  originally  incertce  were  termed  arbltria, 
and  in  these  the  amounts  to  be  recovered  were  at  first 
undetermined.  It  will  be  remembered  that,  in  the  case 
oftlie  Judicia,  the  sentence  was  for  what  we  now  term 
liquidated  damages.  Thus  in  the  "formula  arbitria"  given  by 
Gaius,   the  words  are,  "  Quantum  acquis  melius  id  dari.'' 
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Gaius.  iv.  50.  The  actions  in  personam  for  a  definite  amount 
{certa)  had  their  origin  in  strict  civil  transactions,  and  de- 
licta,  as  the  Sponsio,  Nexum,  Testaments,  &c.  At  a  later 
period  also,  the  plaintiff  in  a  personal  action  might  have  a 
claim  for  an  incertiun,  as  in  the  case  of  a  testament  and  a 
mutuum.  It  was  in  this  gradual  way  that  the  development 
of  the  Roman  law  of  Obligations,  with  its  wonderful  sym- 
metry, elasticity  and  adaptation,  originated. 

"Actiones  certoe  "  proceeded  for  a  "dare  oportere  :"tliat  is 
to  say,  they  asserted  that  the  defendant  ought  to  give  to  the 
plaintiff  the  subject  claimed  on  the  ground  of  the  latter 
being  civilly  entitled,  so  that  the  plaintiff  might  be  in  a  posi- 
tion on  his  part  to  protect  his  right,  if  necessary,  by  an 
actio  in  rem.  The  Intentio  of  such  an  action  is  given  by 
Gaius,  and  it  contains  indefinite  and  precise  terms  the  thing 
claimed  in  the  suit.  *'  Si  paret  Numerium  Negidium  Aulo 
Agerio  sestertium  x  milia  dare  oportere."  Gaius,  iv.  41. 
Gaius  again  says,  "  Stipulationem  quoedam  certcB  sunt, 
quaadam  incertce  ;  certum  est,  quod  ex  ipsa  pronuntiatione 
apparet,  quid,  quale,  quantumque  sit,  ut  ecce  aurei  decern, 
fundus  Tusculanus,  homo  Stichus,  tritici  Africi  optimi 
modii  centum,  vini  Campani  optimi  amphorae  centum." 
Again,  Ulpianus  says,  "  Ubi  autem  non  apparet,  quid, 
quale,  quantumque  est  in  stipulatione,  incertam  esse  stipu- 
latione  dicendum  est.  Ergo  si  qui  fundum  sine  propria 
appellation?,  vel  hominem  generaliter  sine  proprio  nomine, 
aut  vinum,  frumcntumve  sine  qualitate  dari  sibi  stipulatur, 
incertum  deducit  in  obligationem.  Usque  adeo,  ut  si  quis 
ita  stipulatus  sit :  tritici  Africi  boni  modios  centum,  vini 
Campani  boni  amphoras  centum  ?  Incertum  videatur  stipu- 
lari,  quia  bono  melius  invenire  potest;  quo  fit,  ut  boni 
appellatio  non  sit  certe  rei  significativa,  quum  id  quod 
bono  melius  sit,  ipsum  quoque  bonum  sit.  At  quum 
optimum  quisque  stipulatur,  id  stipulari  intelligitur,  cujus 
bonitas  principalem  gradura  bonitatis  habet;  quas  res 
cfficit,  ut  ea  appellatio  certi  significativa  sit."  1.  74,  75. 
Dig.  de  verb,  oblig.  (45.  1.)  s.   14.  Instit.  de  action.  (4.  G.) 
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In  the  "  actio  incerta"  the  formula  began  with  some  such 
words  as  tlie  following :  "  Quidqaid  paret  Numeriuiii 
Negidium  Aulo  Agerio  dari  facere  oportere  "  or,  "  Quid- 
quid  ob  eam  rem  IN  umeriam  Negidium  Aulo  Agerio  dare 
facere  oportet  ex  fide  bona,  etc."  Gaius  iv.  41.  47.  In  the 
latter  formulae  there  is  manifestly  a  complete  uncertainty  in 
the  claim,  and  they  are  exactly  opposed  to  the  formulge  given 
in  the  actiones  certce  in  which  the  claim  was  distinctly  set 
forth.  There  could  evidently  be  no  "  plus  petitio"  in  an 
"  incerta  formula."  "  lUud  satis  apparet  in  incertis  formulis 
plus  peti  non  posse,  cum  certa  quantitas  non  petatnr,  sed 
'  quidquid  adversarium  dare  facere  oporteret '  intendatur, 
nemo  potest  plus  intenJcre."  "  Idem  juris  est  et  in  si  in 
rem  incertas  partis  actio  data  sit."  Gaius,  iv.  54.  lb.  1.  5.  pr. 
s.  2.  Dig.  de  pra3S.  verb.  (19.  5.)  1.  2.  de  verb,  oblig.  (45.  1.) 
11.  175,  189,  218,  Dig.de  verb.  sig.  (50.  16.) 

In  the  time  of  the  classical  jurists  the  term  "  praestare  " 
was  applied  to  every  possible  performance,  and  it  had  no 
technical  meaning.  The  words  used  in  the  formula  were 
"  dare,  facere,  prrostare."  See  however  pp.  484,  485.  In 
the  "  actio  furti  "  the  formula  ran,  "  pro  jure  damnum  (de- 
cidere  oportere)."  Gaius,  iv.  s.  37.  45.  The  "  actiones 
certse  in  personam  "  might  arise  out  of  any  legal 
transaction  as  a  "  certa  pecunia,"  or  "  alia  res  certa," 
they  included  originally  the  "  legis  actiones  per  conditiones." 
The  "  res  certa "  was  required  to  be  clearly  set  forth  as 
in  the  following  expression:  "Ten  thousand  bushels  of  the 
best  African  wheat."  At  a  later  period  in  Roman  Civil 
Process, the  "  condictio  incerta"  came  into  use.  The  original 
Condictio  w^as  always  for  a  certa.  When  an  actio  arose  out 
of  a  "  stipulatio  incerta,"  the  action  was  still  said  to  be  "  ex 
stipulatu."  Gaius  says,  "  Si  eum  ipso  agarnus  qui  incertum 
promiserit,  ita  nobis  formulam  esse  propositam,  ut  prasscrip- 
tio  inserta  sit  formulce  loco  demonstrationis,  hoc  modo  'Judex 
esto.  Quod  Aulus  Agerius  de  Numerio  Negidio  incertum 
stipulatus  est,  modo  cujus  rei  dies  fuit,  quidquid  ob  rem 
Numerium  Negidium  xiulo  Agerio  dare  facere  oportet,'  et 
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reliqua.  Gains  iv.  136.  See  also  ss.  5.  18.  In  the 
"actio  incerta"  there  was  always  some  additional  expression, 
as  "  ex  bona  fide,"  or  "  recte,"  or  some  such  addition,  in 
consequence  of  which  the  verdict  assumed  the  form  of  an 
Arbitrium.  It  was  this  addition  to  the  formula  which  gave 
to  the  Judex  permission  to  employ  as  free  a  rule  in  his 
decision  as  that  which  guided  even  the  Arbiter  himself. 
Hence  in  this  way  the  Arbitrium  of  the  older  jurisprudence 
was,  to  a  certain  extent,  introduced  into  the  more  recent 
actions  of  the  Roman  law,  as,  for  instance,  into  the  "  acti- 
ones  empti  venditi,  locati  conducti,  pro  socio,  negotiorum 
gestorum,  fiducias,  finium  regundorum,"  and  a  number  of 
other  actions.  There  now  arose  a  new  distinction  between 
actions  in  personam,  namely  that  of  actions  bonce  fidei  on 
the  one  hand,  and  actions  stricti  juris  on  the  other  ;  "  bonce 
fidei"  being  all  for  an  incerta.  Thus  an  action  arising  from 
an  uncertain  stipulation  was  called  a  hence  fidei  action.  It 
was  not,  however,  every  "  actio  incerta  "  that  was  an  "  actio 
bona;  fidei."  Cic.  de  offic.  iii.  15,  16.  Gains  iv.  62,  114.  ss. 
28 — 30.  Instit.  de  action.  (4.  6.) 

42.    Adjudicatio   est   ea  pars  for-  The  adjudicatio  is  that  part  of  the 

mulse  qua  permittitur  judici  rem  formula  which  authorises  the  judge 
alicui  ex  litigatoribus  adjudicare :  to  adjudicate  the  thing  in  contro- 
velut  si  inter  coheredes  familisa  er-  versy  to  one  of  the  contending  par- 
ciscundse  agatnr,  aut  inter  socios  ties ;  for  example,  when  the  co-heirs 
communi  dividundo,  aut  inter  vici-  proceed  for  partition  of  the  inherit- 
nos  finium  regundorum.  Nam  illic  ance  by  means  of  the  actio  fami- 
ita  est :  "  Quantum  adjudicari  opor-  lie'}  crciscundce  ;  or  partners,  by  the 
tet,  judex  Titio  adjudicate."  (?<)  action  for  a  division  of  the  common 

stock  {communi  dividundo) ;  or  neigh- 
bours, by  the  action  for  settling 
boundaries  (fnium  regundorum)  .-  for 
then  it  is  expressed  thus,  "Judge, 
adjudge  to  Titius  so  much  as  ought 
to  bo  adjudicated  to  him." 

(b)  The  "  Adjudicatio "  was  found  only  in  the  three 
personal  actions,  "  familige  erciscunda,"  "  communi  divi- 
dundo," "  finium    regundorum."      See    note  to   iv.  39.     It 
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was  a  faculty  given  to  the  judge  to  adjudicate  upon  the 
matter  in  dispute.  The  former  appears  to  have  been  pre- 
scribed as  in  the  text :  "  Quantum  adjudicari  oportet  judex 
Titio  adjudicato."  The  judex  had  power  to  adjudge  the 
property  and  also  to  pronounce  a  Condemnatio.  The  three 
actions  just  mentioned  were  called  mixed, but  not  in  the  sense 
that  the  plaintiff  sued  for  both  the  thing  and  the  penalty, 
for  the  suit  was  simply  concerning  the  thing  and  the  person. 
It  is  in  this  sense  only  that  Justinian  was  able  to  call  them 
mixed  actions,  as  being  both  real  and  personal :  "  Tam  in 
rem  quam  in  personam."  They  could  not,  strictly  speaking, 
be  "  actiones  in  rem,"  as  such  actions  did  not  name  the 
defendant,  whilst  the  "actiones  in  personam"  did  ;  and,  as 
Domenget  observes,  "  we  cannot  both  name  a  person  and 
not  name  him  at  the  same  time."  Mr.  Sandars  correctly 
observes  that  in  these  actions  "  the  judge  discharged  the 
function  assigned  him  equally  for  the  benefit  of  all  persons 
interested  in  the  subject  matter  of  the  action."  s.  20  Instit. 
de  action.  (4.  Q)  ;  see  Ortolan  in  loco  ;  Domenget,  p^  477. 

43.  Condemnatio  est  ea  pars  for-  43.  The  condemnatio  is  that  part  of 

mulse,  qua  judici  condemnandi  ab-  the  formula  which  empowers  the 
solvendive  potestas  permittitur  velut  judge  to  condemn  or  to  absolve,  for 
hsec  pars  formulae :  "Judex  Nume-  example,  the  following  part  of  the 
rium  Negidium  Aulo  Agerio  sestor-  formula — "  Judge,  condemn  Nume- 
tium  X  milia  condemna.  Si  non  rius  Negidius  in  the  sum  of  ten  thou- 
paret  absolve."  Item  hsec  :  "  Judex  sand  sesterces  to  Aulus  Ageriusj  if  it 
Numerium  Negidium  Aulo  Agerio  appears thatNumeriusNegidius ought 
dumtaxat  x  inilia  condemna.  Si  non  not  to  pay  this  sum,  absolve  him." 
paret  absolvito.  Item  hsec  :  •'  Judex  Also  the  following  "Judge,  condemn 
Numerium  Negidium  Aulo  Agerio  [x  Numerius  Negidius  to  the  extent 
milia]  coudemnato  "  et  reliqua,  ut  of  ten  thousand  sesterces  to  Aulua 
non  adiciatur.  (c)  Agerius.  Absolve  him  if  it  appears  that 

he  ought  not  to  pay  this  sum.  Again, 
tho  following,  "  Judge,  condemn 
Numerius  Negidius  to  Aulus  Agerius 
for  ten  thousand  "  and  so  on  without 
adding  (if  it  does  not  appear  absolve). 

(c)  The  Condemnatio  was  that  part  of  the  process  which 
directed    the  judge   either  to   condemn  or  to  absolve;  the 
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formula  in  brief  ran  as  follows,  "  Judex  .  .  .  condemna. 
Si  non  paret  absolve."  The  instructions  of  the  Prastor 
either  authorized  the  judge  to  condemn  the  defendant  in  a 
certain  specified  amount,  or  left  it  to  him  to  decide  to 
what  extent  a  penalty  should  be  inflicted  on  the  defendants 
by  his  condemnation.   Three  distinct  cases  should  be  noted : — 

1.  When  the  judge  had  no  discretion  left  him  as  to  the 
amount  for  which  he  should  give  his  sentence.  This  was  the 
case  in  in  the  "  condictio  certa,"  and  in  the  "  actiones  in 
factum"  fora  certa  with  a  pecuniary  penalty.  The  Praetor  said 
in  his  instructions  to  the  judge,  if  the  circumstances  upon  in- 
vestigation are  found  as  stated  in  the  formula,  then  judex 
condemn  the  defendant  in  the  sum  of  five  thousand  sesterces, 
or  for  any  other  sum  which  the  magistrate  might  insert. 
Gains  gives  the  formula  for  this  "  certa  pecania."    iv.  50. 

2.  There  might  also  be  an  Intentio  iucerta,  as  "  Quid- 
quid  paret  Numerium  Negidium  Aulo  Agerio  dare  facere 
oportere ;  or  again,  there  might  be  an  Intentio  certa,  as 
in  the  case  of  the  vindicatio  of  a  slave.  "  Si  paret  hominem 
ex  jure  Quiritium  Auli  Agerii  esse,"  Gaius  iv.  41.  and  again 
reference  might  be  made  to  the  value  of  the  slave  in  the 
words  :  "  Quanti  ea  res  crit  tantam  pecuniam  judex  Nume- 
rium Negidium  Aulo  Agerio  condemna.  Si  non  paret 
absolvito."  Gaius,  iv.  51. 

3.  The  Judge  might  also  be  empowered  to  condemn  not  in 
an  absolute  sum,  but  within  the  limit  of  a  definite  maximum 
amount.  This  was  called  the  "condemnatio  cum  taxatione." 
Thus  the  judex  might  be  instructed  in  the  formula  to  con- 
demn a  father  or  a  master  to  the  extent  of  the  pecnUum  of 
his  slave,  and  in  this  case  he  could  not  exceed  the  given 
amount.  There  was  a  limit  set,  or,  as  Gaius  expresses  it, 
the  judge  was  empowered  to  condemn  "cum  aliqua  prae- 
finitione,"  and  not  "  infinita,"  just  as  when  his  instructions 
contained  the  words  "Quanti  ea  res  erit."  The  outline  of 
this  maximum  form  of  condemnation  is  given,  "Ejus  judex 
Numerium  Negidium  Aulo  Agerio  dumtaxat  x  milia  con- 
demna.    Si  non  paret,  absolve." 
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Again,  the  condemnatio  was  given  against  the  defendant 
for  a  specific  sum  of  money,  and  not  for  the  delivery  or 
specific  performance  of  the  thing  itself.  For  instance,  if 
the  object  of  the  controversy  were  a  house,  the  compensa- 
tion was  given  to  the  plaintiff  in  a  sum  of  money.  In  the 
time  of  the  "  legis  actiones,"  we  find  a  special  "arbitrium 
litis  sestimandoa."  In  the  formula,  the  "sestimatio"  wa« 
left  to  the  judex  by  the  insertion  of  the  expression  "quanti 
ea  res  sit."  The  pecuniary  damages,  however,  were  fixed 
in  most  cases  for  a  larger  sum  than  the  actual  value  of  the 
property,  for  as  the  defendant  could  not  be  forcibly  expelled 
from  the  house,  it  was  only  fair  that  he  should  be  compelled 
to  pay  more  than  the  value  of  the  proj^erty  which  he  con- 
tinued unlawfully  to  hold. 

Some  actions  also  were  deemed  Infamous.  In  an  Infa- 
mous action  it  was  the  duty  of  the  judge  to  determine  and 
to  point  out  the  right  of  the  plaintiff,  and  then  by  his  order 
to  leave  it  to  the  voluntary  act  of  the  defendant  to  recognise 
and  to  submit  to  the  claim  that  the  plaintiff  had  lawfully 
established.  To  do  this  there  was  no  need  of  a  Condemnatio 
and  if  the  defendant  at  once  submitted,  as  there  would  thus 
be  an  end  to  litigation  between  the  parties,  it  would  have 
been  superfluous  to  have  pronounced  the  Condemnatio.  If, 
however,  the  defendant  did  not  submit  to  the  decision  of 
the  judge,  and  yield  to  the  claims  of  the  plaintiff,  the  Con- 
demnation with  compensatory  damage  immediately  followed. 
"  Quod  si  nee  restituat  neque  exhibeat  quanti  ea  res 
est  condemna."  Gains,  iv.  141.  The  formula  in  such  a 
case  was  as  follows  :  "  Titius  judex  esto.  Si  paret  Aulo 
Agerio  jus  esse  eundi  agendi  in  (or  utendi  fruendi,  as  the 
case  might  have  been)  fundo  Corneliano,  or  tignaimmitendi 
in  parietem  sedium  Sempronium,  or  sedessuas  (with  or  with- 
out invito  Nuuierio  Negidio)  altius  tollendi,  or  likewise, 
ita  sedificatum  habere  quo  de  agitur  neque  Numerius  Negi- 
dius  Aulo  Agerio  arbitratu  tuo  restituet,  quanti  ea  res 
erit,  Numerium  Negidium  Aulo  Agerio  condemna.  Si 
non  paret  absolve."  1.  4.  s.  2.  4.  7.  1.  6.  s.  2.  8.  55.  4.  1.  9  pr. 
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1.  ult.  Dig.  si  ser.  vin.  (8.  5)  Keller's  Civ.  Proc.  pp.  109, 
113.  The  actions  to  which  this  addition  was  given  were 
called  " actiones  arbitrariae."  They  were  "jiidicia  in  jus"  or 
"  in  factum  conceptse  "  as  far  as  their  Intentio,  and  "  ar- 
bitria"  as  far  as  their  Condemnatio  was  concerned.  Or  in 
other  words  they  were  "  judicia,"  with  the  proviso  that  from 
and  after  the  moment  of  the  "  pronunciatio  secundum  ac- 
torem  and  throughout  the  rest  of  their  process,  they  should 
be  regarded  as  "arbitria."  Keller's  Civ.  Proc.  p.  385.  Cic.  in 
Ver.  ii.  12.  s.  31.  Instit.  de  action.  (4.  6.)  1.  41.  s.  1.  Dig. 
de  re  judic.  (42. 1.)     Savigny's  System,  v.  s.  221 — 223. 


44.  Non  tamen  istse  omnes  partes 
Bimul  iuveniuntur,  sed  qusedam  in- 
veniuntur,  qusedam  non  inveni^^ntu^. 
Certe  inten-tio  aliquando  sola  inveni- 
tur,  sicut  in  prsejudicialibusformulis, 
qaalis  est  qua  giiaeritur  aliquia  liber- 
tus  sit,  vel  quanta  dos  sit,  et  alise 
complares.  Demonstratio  auteni  et 
adjudicatio  et  condemnatio  nuDiquam 
sol3D  inveniuntur,  nihil  eyiiin  omnino 
sine  intentione  vel  condemnations 
valet;  item  condemnatio  sine  [de- 
monstratione  vel]  intentione  vel  ad- 
judicatione  nullas  vires  habet,  et  ob 
id  numquam  solse  inveniuntur. 


44.  Still  all  these  parts  of  the /or- 
mula  are  not  found  in  every  action ; 
some  are  met  with,  others  not.  At 
least,  in  some  cases  the  intentio  alone 
is  found ;  as  in  the  prejudicial  for- 
mulce.  Such  is  the  action  by  which 
inquiry  is  made  whether  a  man  is  a 
libertus,  or  how  great  a  dos  may  be, 
and  many  others;  but  the  demon- 
stratio, the  adjudicatio,  and  the  con- 
demnatio are  never  found  alone,  for 
nothing  can  possibly  have  operation 
without  the  intentio,  or  tlie  condem- 
natio ;  again  the  condemnatio  without 
[the  demonstratio']  the  intentio  or  the 
adjudicatio  has  no  force ;  and  on  that 
account  these  are  never  found  alone. 


45.  Sed  eaa  quidem  formulas  in 
quibus  do  jure  quseritur  in  jus  con- 
ceptas  vocamus.  Quales  sunt  quibus 
intend imus  nostrum  esse  aliquid  ex 
jure  Quiritium,  ant  nobis  dare  opor- 
tere,  aut  pro  fure  damnum  decidere 
oportere ;  in  quibus  juris  civilis  inten- 
tio est.  {d) 


45.  But  those  formulae  in  which  a 
question  in  regard  to  a  civil  clause 
(dejure)  is  treated,  wc  call  in  jus  con- 
ceptas.  Of  this  kind  are  those  by 
which  we  claim  that  a  certain  thing 
is  ours  ex  jure  Quh'itium,  or  that  it 
ought  to  be  given  us ;  or  that  some 
one  ought  to  give  sentence  on  a  dam- 
age caused  by  a  theft;  these  are 
fornmlce  in  which  the  intentio  is  in 
accordance  with  the  jus  civile. 
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(d)  The  "  actiones  incertse  "  usually  contained  the  De- 
monstratio,  Intentio,  and  Condemnatio.  So  also  the 
old  Arbitria  as  "house  fidei  judicia,"  the  new  "  condictio  in- 
certi,"  and  the  new  "actio  injuriarum  (in  bonum  et  a^quum 
concepta)."  It  was  different  with  the  new  (bones  jidei) 
"  actio  jirescriptis  verbis,"  and  the  so-called  three  "  actiones 
divisoriae,"  which  added  also  the  "  adjudicatio,"  so  that  in 
these  actions  were  found  all  the  four  parts  of  the  for- 
mula. Thus  the  formula  for  the  "actio  communi  divi- 
dundo"  ran  nearly  in  the  following  words  ;  "  Caius  judex 
esto.  Quod  Lucio  Seio  cum  Quinto  Licinio  fundus  Titianus, 
qua  de  re  agitur,  communis  est,  qua  de  re  Lucius  Seius 
Quintum  Licinium  (or  alter  alterum)  communi  dividundo 
provocavit,  quantum  paret  ob  eam  rem  alteri  ab  altero  ad- 
judicari  alterumve  alteri  condemnari  oportere  ex  fide  bona, 
tantum  judex  alteri  ab  altero  adjudicato  tantique  alterum 
alteri  condemnato.  Si  ron  paret  absolvito."  The  elimi- 
nation of  the  four  parts  of  the  formula  in  the  above  example 
will  not  be  found  difficult. 

The  "  actiones  in  factum  conceptse,"  corresponding  to  the 
"  actiones  in  jus  conceptte,"  had  only  the  Intentio  and 
the  Condemnatio.  When  the  Intentio  was  conceived 
in  jus,  the  judge  was  required  to  examine  and  to  take 
into  consideration  in  his  sentence  the  Jms  civile.  If  on  the 
contrary  it  was  conceived  in  fact,  it  was  merely  the  duty  of 
the  judge  to  examine  and  decide  upon  the  question  of  fact 
submitted  to  his  consideration.  "  Prjejudicia"  had  only  the 
Intentio,  as  they  were  employed  simply  to  determine  a 
legal  relation,  or  an  important  matter  of  fact,  for  future  use 
in  a  suit  or  otherwise.  It  is  obvious  that  no  Condemnatio 
was  required  in  such  cases. 

The  Intentio  was  found  in  every  action,  and  so  also  was 
the  Condemnatio,  excepting  in  the  "  formulae  prsejudiciales" 
just  referred  to.  On  the  other  hand,  the  Demonstratio 
was  found  in  nearly  all  the  "  actiones  in  personam,"  and 
the  Adjudicatio  only  in  the  three  "judicia  divisoria." 

Every  formula  commenced  with  the  naming  of  the  Judex, 
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Arbiter,  or  Recnperatores,  and  the  expressions  "nisi  restltnat, 
nisi  exhibeat,"  were  employed  in  the  class  of  actions  termed 
"actiones  arbitrarige."  For  denoting-  tlie  names  of  the 
parties  to  the  suit  the  Romans  used  from  a  very  ancient 
time,  the  fictitious  names  of  Aulus  Agerius  and  Numerius 
Negidius,  merely  to  fill  up  the  blanks.  These  feigned  names 
were  struck  out  in  an  actual  suit,  and  those  of  the 
real  parties  were  inserted  in  their  place.  In  this  respect  the 
custom  was  quite  different  from  ours, for  John  Doe  and  Rich- 
ard Roe,  used  in  English  practice,  were  distinguished  persons 
who  fimired  in  the  actual  suit. 

The  names  of  the  parts  of  the  formula  are  found  very 
often  in  the  "  Corpus  juris  civilis,"  less  often  the  term 
formula  itself.  The  other  and  subordinate  parts  of  the 
formula  will  be  referred  to  in  their  proper  places.  See 
Keller's  Civ.  Proc.  pp.  161 — 164.  Doraenget  note  to  iv. 
9.  pp.  476,  477.  and  in  loco.  Cic.  in  Ver.  ii.  11,  12.  Pro. 
Roscio.  Com.  c.  4. 


46.  Ceteras  vero  in  factum  con- 
ceptas  vocamus  (e),  id  est  in  quibu3 
nulla  talis  intentionis  conceptto  est, 
sed  initio  formulae,  nominaio  eo  quod 
factum  est ;  adiciKwtur  ea  verba  per 
quae  jndici  damnandi  absolvendive 
potestas  datur.  Qua! is  est  formula 
qua  utitur  patronus  contra  libertum 
qui  eum  contra  edictum  Prgotoris  in 
jus  vocat;  nam  in  ea  ita  est;  "Kecu- 
peratores  sunto.  Si  paret  ilium 
patronum  ab  illo  liberto  contra  edic- 
tum illius  prsotoris  in  jus  vocatum 
esse,  recnperatores  ilium  libertum 
illi  patrono  sestertium  x  milia  con- 
demnatd.  Si  non  paret  absolvite." 
Ceteraa  quoque  formulas  quee  sub 
titnlo  de  in  jus  vocando  propositse 
sunt  in  factum  concepta>  sunt :  vclut 
ad  versus  eum  qui  in  jus  vocatua 
neque  venerit  neqne  vindicem  dede- 
rit;  item  contra  eum  qui  vi  exemerit 
eum  qui  in  jus  vocatur.     Et  denique 


46.  But  on  the  other  hand  tho 
remaining  actions  are  said  to  be  in 
factum  conceptas,  in  these  no  con- 
ception of  such  intentio  is  contained  ; 
but  in  the  beginning  of  ^ho  formula 
after  a  statement  of  the  matter  of 
fact,  tho  formal  words  are  added 
by  which  power  is  given  to  the  judge 
either  to  condemn  or  to  absolve.  Of 
this  kind  is  the  formula  which  the 
X)atronus  employs  against  his  liberius 
who,  in  violation  of  the  edict  of  the 
prcctor,  calls  his  patron  in  jus ;  for 
this  action  is  conceived  as  follows, 
"  Let  there  be  rccuperatores.  If  it 
appears  that  this  patron  has  been 
cited  in  jus  by  his  lihertus  in  viola- 
tion of  the  edict  of  the  'pnrdor,  let  the 
rccvperatm'cs  condemn  this  lihertus  in 
the  sum  of  ten  thousand  sesterces  to 
his  patron,  if  it  does  not  thus  appear, 
absolve  him."  Also  the  remaining /or. 
mu7a' proposed  under  the  title,  "Be  in 
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*^3'  for  example,  the  action  given 
against  the  party  who  being  called  in 
jus  has  neither  made  a  personal 
appearance,  nor  appointed  anyone  to 
defend  him;  also  against  him  who 
has  kept  back  by  force  anyone  simi- 
larly  summoned  before  the  prmtor. 
And  finally,  innumerable  other formu- 
1<B  of  the  same  kind  are  proposed  in 
the  edict  of  the  Prcstor. 

lowea  Dy  the  Condemnatio.     This  n-irratinn  ^f  ^    / 

iuienno,   and   sometimes  it    was  tpr,»«.i  ^   ut^    -         . 
Tii^ «     A-         •     /.  lermeci  a     Desio-nat  n '* 

Ihe  "actiones  in  factum  concern^.  "  c+^  ^  •      ^-^''^'^^^"o. 
to  "indi-pJ«  "  fi,o     *T,       ,.  ,  "^^P^®      stood  in  closer  re  ation 
lo     juaicia     than  they  did  to  "flrhJfrJo  "       wi.    • 

.0  the  j„,e.  .iffe..  reecX.rr; s  n^"  :r':;:r 

ou,e  principles.       Quanta;  pecun  aj  ob  eam  r-^,^  i 
'  sequum  esse  parebit."  "*"  ^""""^  «' 

In  general,  the  judex  was  required   simnlv  („  „ 

o  be  true,  It  was  his  duty  to  eondeinn  the  defendVnt  "n 
accordance  with  the  instructions  oi.en  bv  tlie  P,-,!        ?i 
.roublin.  himself  about  any  question  o'lw  ^Watv!;;?* 
amount  of  the  Condemnatio,  however    wa     atT         T/ 
more  or  less  to  the  discretion  of  the  lu'.e    thus  a  2" 
sum  miglit  be  mentioned,  or  the  nuestion^;/  ">»''"'«>a 

in.ePr.tor  thought  t^t',  be  l^:^Z:!^:r^-t 

r  juaex  esto.     fei  paret  Aulum  A<Terium 
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aput  Numenum  NcsicUum  mensam  argenteam  deposuisse 
eamque  dole  malo  Namerii  Nogidii  Aulo  Ageno  reckhtam 
non  esse,  quanti  ea  res  erit,  tantam  pecuniaan  judex  Name- 
rium  Negidium  Aulo  Agerio  condemnato.  Si  non  paret, 
absolvito."     Gaius  iv.  47.  „ 

The  following  formulae  of  the  "  actio  in  factum  concepta 
will  further  explain  this  mode  of  procedure.  The  first  is  the 
Trmulaofan  action  against  a  Libertus.  The  L.ber  us 
will  be  remembered,  was  not  allowed  to  proceed  agamst  his 
Patronus  (in  jus  vocare)  without  first  obtaining  the  permis- 
sion  of  the  Praetor.  If  he  did  so,  he  rendered  himself 
liable  to  the  penalty  of  fifty  Aurei. 

"Licinius/Senapronius,  Titinius,  Recuperatores  sun  o^ 
Si  naret  Aulam  Agerium  Patronum  a  Xumeno  Negidio 
nlerto  contra  edictum  Cornelii    Pr.toris  in  jus   vocatum 
esse    Recnperatores  Namerium  Negidinm    libertum  Aulo 
Tgerio  Pafrono,  etc.,  condemnato.    Si  non  pavet  absolv...^ 
The  "actio  quasi  Serviana"  was  probably  prescribed  m  the 
following  form :  "  Octavius  judex  esto.     Si  paret,  earn  rem, 
oua  de  a-itur,  ab  eo,  cujus  in  bonis  turn  fuit,  ob  pecun.am 
'  omissat^^^et'c.     Ado  Agerio  pignoriobligatam    eamque 
plcuniam,neque  solutam,  neque  eo  nomine  safsfactmn  e.se, 
Teque  per  Agerium  stare,  quominus  sokatur  sat.sve  fiat  n,s, 
a  bitratu  tuo   Numerius  Negidius  Aulo   Agerio  rest.tuet. 
Quanti  ea  res  erit,  Numerium  Negidium  Aulo  Ageno  con- 
demna,sinon  paret  absolve."     Such  "acttones  m    actum 
were  gadually  developed  by  the  Pr.,tors,  and  appl.e^  ».  a 
great  number  of  instances  in  order  to  su>t  more  exa  tly  tln^^ 
demands  of  justice.     Many  of  these  formula  .t  -s  thougM 
were     preserved    as    "common     forms       m    the    Album 
of  the  magistrate,  availableon  the  application  f  any  plamt  ff 
to   whose  case  they  might  be   deemed  applicable.      The 
"actiones    in  factum   concepts"    in    many  respects   took 
the    place    of   the    older    mode   of  process  per   sponsw- 
Zn     and    hereafter    it    will    be     seen    that    they    stood 
Tn  very  close  relation  to  the  Interdicts.     The  "formute  m 
factum  concepta, "  as  an  independent  class  of  actions,  were 
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in  immediate  opposition  to  the  formulae   "  in  jus  conceptee." 
Ihe  former,  we  see  by  the  examples  given,  commenced  with 
the  words  "  Si  paret,  etc,"  the  latter  with  the  words  «  Quod 
Aulus  Ag-erius,  etc.— Whereas  A.  A.  did  so  and  so."     The 
jndex,  in  the  -actio  in  jus  concepta,"  as  the  condition  of  his 
Condemnatio,  was  bound  to  ascertain  the  concrete  rio-ht  (e  o- 
a  dare,   dare   facere,  damnum  decidere-oportere,%x  jure 
Qumtium  actoris  esse,  etc.,)  set  forth  in  the   Intentio,  and 
to  give  judgment  not  only  as   to  the  truth    of   the    state- 
ments submitted  to   him,  thus  deciding  upon  the  facts    of 
the  case  ;  but  he  was  also  able  from  his  knowledge  of  the 
JUS  civile,   after   having  weighed  both  the  facts  and    the 
law  to  decide  whether  the  plaintiff  was  entitled  to  obtain  a 
verdict,  and  consequently  to  succeed  in  his  suit,  or  whether 
It  was  his  duty  to  absolve  the  defendant.     See  Keller's  Civ 
Process    s.  33.  pp.    125-130.      Heineccius  Antiq.   Rom! 
lib.  IV.  tit.  6.  s.  25. 


47.  Sed  ex  quibusdam  causis  Pree- 
tor  et  in  jus  et  in  factum  conceptaa 
formulas  proponit,  velwt  depositi  et 
commodati.     Ilia  enim  formula  qase 
ita  concepta  est :  "  Judex  esto.   Quod 
Aulus  Agerius  aput  Numerium  Negi- 
dium  mensam  argenteam   deposuit, 
qua  de  re  agitur,  quidquid  ob  earn 
rem  Numerium  Negidium  Aulo  Age- 
rio  dare  facere  oportet  ex  fide  bona, 
ejus  judex  Numerium  Negfdium  Aulo 
Agerio    condemnato,   nisi    restituat. 
Si  non  paret  absolvito" — in  jus  con- 
cepta est.     At  ilia  formula   quae  ita 
coucepta  est :  «' Judex  esto.    Si  paret 
Aulum    Agerium     aput    Numerium 
Negidium  mensam  argenteam  depo- 
suisse  eamque    dolo    malo  Numerii 
Negidii  Aulo   Agerio  redditara  non 
esse,  quanti  ea  res  erit,  tantam  pecu- 
niam  judex  Numerium  Negidium  Aulo 
Agerio  condemnato.      Si  non  paret, 
absolvito"— ia  factum  concepta  est! 


47.    But    in    certain    actions    the 
PrcEtor  can   deliver   a  formula  con- 
ceived  both  in  jus  and   in    factum 
as,  for  example,  in  the  case  of  a  depo- 
situm  and  commodatum.  For  the  for- 
mula which  is  framed  as  follows  :— 
"  Let  there  be  a  judge.  Because  Aulus 
Agerius  has  deposited  with  Nume- 
rius  Negidius  a  silver  table,  which  is 
the  object  of  this  suit,  whatever  on 
account  of  this  thing,  Numerius  Ne- 
gidius ought  in  good  faith  to  do,  or 
give  to  Aulus  Agerius,  let  the  judge 
condemn  Numerius  Negidius  for  that 
amount  to  Aulus  Agerius,  unless  ho 
restore  the  property.      Ifit  does  not 
appear,   absolve  him  "—is  prescribed 
in  jus.     But   the  formula  which    is 
thus  prescribed  is  conceived  in  fac- 
tum,   "  Let  there  be    a    judge.      If 
it   appears  that  Aulus  Agerius   has 
deposited   a   silver   table    with  Nn- 
merius  Negidius,  and  that  Numerins 
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Similes  etiam    commodati   formulaa 
Bunt. 


Negidiushaswrongfallyrefased  to  pay 
to  Aulus  Ageriua  the  value  of  thia 
table.  Let  the  judge  condemn  Nu- 
merius  Negidius  to  pay  an  equivalent 
sum  of  money  to  Aulus  Agerius.  If 
it  does  not  appear,  absolve  him." 
Similar  also  are  the  formuloB  for  the 
actio  corrnnodati. 


48.  Omnium  autem  formularum  quse 
condemnationem  habent  ad  pecunia- 
riam.  sestimationem  condemnatio  est. 
Itaque  etsi  corpus  aliquod  petatrus, 
velut  /undum,  Tiomin^m,  veste»), 
auritm,  argentuxn,  judex  non  ipaam 
rem  condemnat  eum  cum  quo  actum 
est,  sicut  olim  fieri  solebat,  aestimata 
re  pecuniam  eum  coudemuat.  (J) 


48.  Moreover,  in  all  the  formulce 
which  contain  the  condemnatio, the  con- 
demnation is  prescribed  with  a  view 
to  pecuniary  compensation.  Therefore 
although  we  demand  a  certain  corpus f 
as  a  piece  of  land,  a  slave,  a  garment, 
goldjor  silver,  the  judge  does  not  con- 
demn the  defendant  to  give  the  thing 
itself  which  is  the  object  of  the  suit, 
as  was  the  case  in  former  times,  but 
condemns  him  to  pay  the  estimated 
value. 


(f)    The  Judge  was  bound  to  condemn  for  a  certain  sum, 
although   the  amount  might  be  left  in  uncertainty,  in  the 
formula,  "  etiam  si  de  incerta  quantitate  apud  eum  actum 
est,"   and    although   he   was   in  other  respects    rigorously 
fettered  by  his  instruction.    The  entire  object  indeed  of  the 
process    was  to  obtain  in   definite  terms  the  sententia  or 
judgment,  the  effect  of  which  was  denoted  by  the  words 
res  judicata,  and  which  could    not  have  been  final  without 
definite  compensation.      Dig.  "  De  re  judicata  et  de  effectu 
sent,  et  de  interlocut."   (42.  1.)     Paul.  Sent.  v.  5.  a.  Cod. 
"  De  sententiis  et  interlocutionibus  omnium  judicum."  (7. 
45.)     We   have  already  seen    that  in  the  "  Proejudiciales 
formula?"  there  was  no  Condemnation,  but  that  the  judge 
simply  pronounced  his  sentence  upon  the  matters  of  fact  sub- 
mitted  by  the  magistrate  to  his  judgment.      In  this    way 
he  might  decide  in  a  case  of  disputed   citizenship   "  inge- 
nuum  videri,"  or  upon  a  question  of  slavery  "  servum  non 
videri."     It  should  be  remembered  that  under  the  procedure 


COM.   IV.  SEC.  XLIX. 


677 


"  per  formulas  "  the  condemnation  was  always  pecuniary. 
Wc  have  seen,  however,  that  under  the  "  legis  actiones," 
when  the  plaintiff  sued  in  a  real  action  the  judge  gave  him 
the  thing  itself.  Gaius  iv.  16.  In  the  time  of  Justinian  the 
judge  condemned  the  plaintiff  to  restore  the  thing  if  it  were 
possible,  but  if  this  could  not  be,  the  defendant  was  sentenced 
to  pay  a  sum  of  money,  s.  32  Instit.  de  action.  (4.  6)  1.  J  7. 
Cod.  de  fidei.lib.  (7.  4).  The  judge  might  perhaps  assess 
the  sum  for  which  the  plaintiff  sued  ;  or  if  the  amount  were 
indefinite,  as  if  a  maximum  sum  were  mentioned,  he  might, 
and  indeed  it  was  his  duty  to  fix  a  definite  sum.  Before  the 
procedure  "per  formulas,"  the  judge  was  authorised  to  con- 
demn the  defendant  to  make  compensation  in  other  things 
besides  money.  It  was  not  till  the  system  of  the  formulie 
was  introduced  that  the  judex  was  directed  to  condemn  the 
defendant  to  pay  a  specific  sum  of  money  to  the  plaintiff. 
Domenget  in  loco,  and  iv.  52.  Puchta's  Instit.  vol.  ii.  pp. 
206.  et  seq.  and  note  e  p.  208. 


49.  Condemnatio  autem  vel  certse 
pecunia3  in  foi'miila  ponitur,  vel 
incertse. 


49.  The  condemnatio  mserted  in  the 
formula  is  either  for  a  certain  or  for 
an  uncertain  sum  of  money. 


50.  CertsQ  pecuniae  in  ea  formula 
qua  certam  pecimia^n  i^ctimus;  nam 
illic  ima  parte  formwlae  ita  est : 
"Judex  Numerium  Negidium  Aulo 
Agerio  sestertium  x  milia  condemna. 
Si  non  paret,  absolve." 


50.  The  condemnatio  is  for  a  certain 
sum  in  that  formula  by  which  wc  claim 
a  definite  amount;  for  in  this  case  the 
last  part  of  the  formula  is  as  follows: 
"  Judex  condemn  Numerius  Negidius 
to  Aulus  Agerius  in  the  sum  of  ten 
thousand  sesterces.  If  it  does  not 
appear,  absolve  him." 


51.  Incertaj  vero  condemnatio  pe- 
cuniae duplicem  significationem  ha- 
bet.  (jf)  Est  enim  una  cum  aliqua 
prajfinitione,  quae  vulgo  dicitur  cum 
taxatioue,(7i)  velut  siincertum  aliquid 
pctamus;  nam  illic  ima  parte  for- 
mula ita  est;  "Ejus  judexNumerium 
Negidium  Aulo  Agerio  dumtaxat  x 
milia    condemna.       Si    uou     paret, 


51.  The  condemnatio  for  an  nn- 
determined  sum  of  money  is  ex- 
pressed in  two  ways.  There  is  in 
one  case  the  previous  determination 
of  a  maximum  sum,  and  this  is 
commonly  called  cum  taxatione ;  for 
example,  if  anyone  claim  an  uncertain 
sum;  for  then  the  last  part  of  the 
formula  is  as  follows:    "Judex  con- 
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absolve."  Diversa  est  quae  infini^a 
est,  celut  si  rem  aliquam  apossiclente 
nostram  esse  petamus,  id  est  si  in  rem 
agamus,  vel  ad  eshibendum ;  nam 
illic  if  a  est:  "Quanti  ea  res  erit 
tcmtam  _23ecuniam  judex  Numerium 
Negidium  Aulo  Agerio  condemna. 
Si  non  paret,  absolvito." 


demn  Numerius  Negidius  to  Aulas 
Agerius  to  the  extent  of  ten  thousand 
sesterces.  If  it  does  not  appear, 
absolve  him."  The  unlimited  con- 
demnatio  is  different,  for  example, 
if  we  claim  anything  as  ours  from 
anyone  in  possession  of  it,  that  is  to 
say,  if  \fe  proceed  by  the  actio  in  rem, 
or  ad  exliibendum ;  for  then  the  con- 
demnation is  as  follows :  "  Whatever 
the  value  of  the  thing  may  be,  let 
the  judex  condemn  Numerius  Negi- 
dius in  this  sum  to  Aulas  Agerius. 
If  he  is  not  liable,  absolve  him." 


(ff)  Sometimes  the  Condemnatio  determined  exactly  the 
precise  amount  that  the  judge  was  to  give  as  damages  in 
the  event  of  his  sentence  being  for  the  plaintiff.  Sometimes 
it  fixed  a  limit  which  he  was  not  allowed  on  any  account  to 
exceed.  Sometimes  the  Praetor  imposed  upon  the  judge  a 
more  vague  and  uncertain  limit,  to  be  ascertained  and  fixed 
by  the  judex  himself.  Thus  he  might  be  instructed  in  the 
formula  to  condemn  the  defendant  to  the  extent  of  the  profits 
that  he  had  made.  When  the  Condemnation  did  not  fix 
the  precise  sum  which  the  judge  should  pronounce  against 
the  defendant,  and  left  him  only  a  certain  latitude  of  discre- 
tion, the  Condemnation  was  said  to  be  taxed.  A  taxed 
Condemnation  was  of  two  kinds.  One  that  fixed  the 
maximum,  which,  as  we  have  seen,  the  judge  was  not 
allowed  to  exceed,  and  another  which  was  indefinite  as  the 
judge  was  required  to  calculate  the  profit  made  in  business 
by  the  defendant,  or  the  amount  of  his  peculium. 

As  the  rule,  the  judge  in  his  estimate  in  stricta  judicia, 
of  the  value  of  the  things,  and  where  the  words  "  quanti 
ea  res  cii"  were  used,  made  his  calculation  of  the  value  at 
the  time  of  the  litis  contestatio.  In  "  arbitrarise  actiones" 
the  rule  was  different,  as  the  pecuniary  calculation  had  to  be 
made  at  a  future  time.  It  was  not  the  thing  itself  that  was 
ordered  to  be  restored  by  the  arhitratu  judicis  but  the  arbitra- 
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tion  decided  the  amount  of  compensation,  and  hence  we  find 
the  words  of  the  formula,  "  Quanti  ea  res  erit."  Again,  in  the 
case  of  hon(B  fidei  judicia,  the  principle  which  regulated  the 
calculation  was  the  tempus  rei  judicandce.  The  same  rule 
also  held  good  in  regard  to  the  "  in  factum  actiones,"  in 
consequence  of  the  terms  of  the  condemnation  being,  as  we 
learn  from  Gains,  "  Quanti  ea  res  erit"  iv.  47.  It  is  doubtful 
how  the  passage  in  the  Digest  which  refers  to  the  case  of 
the  Condictio  is  to  be  taken.  Ulpianus  says  "Inhac  actione 
(that  is,  the  Condictio)  si  qua3ratur,  res,  quaj  petita  est, 
cujus  temporis  gestimationem  recipiat,  verius  est,  quod 
Servius  ait,  Condemnationis  tempus  spectandum."  1.  3. 
Dig.  de  cond.  trit.  (13.  3.)  Savigny  understood  by  the 
term  Condemnatio,  the  "  pars  formula."  Huschke  has  pro- 
posad  to  read  for  "Condemnationis  tempus,"  "Contestationis 
tempus."  Rudorfi  thinks  that  the  passage  cited,  does  not 
contrast  the  period  of  the  "litis  contestatio"  with  that  of  the 
judgment ;  hence,  according  to  his  opinion,  it  refers  to  the 
latter ;  that  is  to  say,  to  the  time  when  the  Judex  pronoun- 
ced the  sentence.  See  Domenget  in  loco.  Puchta's  Instit. 
vol.  ii.  p.  184.  Savigny  System,  vi.  ss.  275,  276.  RudorfF 
in  Puchta,  note  I  fol.  cit. 

(A)  Cum  taxatione.  In  litibus  quoque  arbitrove  cum 
proscribitur,  quoad  ei  jus  sit  statuendi,  taxatio  dicitur,  quae 
sit  certse  summse.  "Festus  sub  voc.  "Taxat."  By  Taxatio  is  to 
be  understood  the  "Condemnatio  taxatas  quantitatis."  1.  3. 
Cod.  de  inutil.  stip.  (8.  39.) 


52.  Qui  de  re  vero  est  judex  si  52.  But    if    he  who   is   appointed 

condemnat,    certam  pecuniam    con-  judge  iu  a  matter  condemn,  he  must 

demnare   debet,  etsi   certa    pecunia  condemn  in  a  definite  amount ;  even 

in    condemnatione    posita    non    sit.  if  a  fixed  sum  is  not  placed  in  the 

Debet  autem  judex  attendere,tiic!tm  condemnatio.      But  the  judge   ought 

certae  pecuniae   condemnatio  posita  to  be  careful,  that  when  a   definite 

sit,    neque    majoris    neque    minoris  sum  is  placed   in  the  condemnatio,  he 

summa    petita    condemnet,  alioquin  condemn  for  neither  more  nor  less 

litem  suam    facit.     Item  si   taxatio  than  the  sum  claimed,  otherwise  he 

posita  sit,  ne  plurjs  coudemnet  quam  makes   the    process   his   own  (litem 
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taxatum  nit,  alias  onim  similiter  litem 
suam  facit.  Minoria  autem  dam- 
nare  ei  perrrassuni  est.     .     .     .     (i) 


surnn  facit) ;  again,  if  a  limiting 
clause  is  introduced  he  ought  not  to  go 
beyond  the  limit,  for  othorwiflo  in  a 
similar  manner  he  makes  the  procesB 
his  own.  But  he  is  permitted  to 
condemn  in  a  less  sum 


(i)  At  the  close  of  this  section  almost  seven  lines  are 
wanting.  About  the  middle  of  the  lacuna  the  following 
words  are  legible :  "  Formulas  .  .  intendere  debent 
.  .  .  condemnatione  constringi."  Huschke  has  made 
an  attempt  to  restore  the  passage  by  conjecture.  He  says, 
"Partimad  scntentiam  restitui  notatum  puta  inter  aliaatque 
eandem  dari  oportere."  iii.  147.  See  also  s.  64.  fin.  His 
proposed  reading  is  as  follows :  "  Atqui  si  infinita  sit  con- 
demnatio,  quanti  velit,  judex  condemnare  potest.  Unde 
quibus  certse  pecunias  datur  formula,  eandem  dari  oportere 
intendere  debent,  quia  judex  turn  etiaui  certa  condemnatione 
constringitur.  Quodsi  aliud  certum  quid  praeter  pecuniam 
petitur,  tantum  intentio  judicem  constringit,  quia  non  aliter 
condemnare  potest,  quam  si  id  ipsum,  quod  intenditur, 
paret  dari  oportere."     Gains  in  loco. 


53,  Si  quia  intentione  plus  com- 
plexus  fuerit ;  causa  cadit,  id  est  rem 
perdif,  nec  a  Prsotore  in  integrum 
Tesiituitur,])roEterqua/m  quihusdam  ca- 
eibus  in  qnibus  ProetoT  edicto  succurrit 
[1 J  lin.  dos.]  (j)  Plus  autem  quatuor 
modis  petitur :  re,  tempore,  loco,  causa 
.  .  .  .  [Desunt  11  linso]  peters  id 
etiam    non    adjecto   loco. 


Just,  iv, 


53.  If  a  party  has  claimed  more  in 
the  intentio  than  is  duo,  ho  is  non- 
suited, {causa  cadit)  that  is,  he  loses 
his  action,  nor  will  ho  obtain  the 
in  integrum  restitutio  from  the  Pras- 
tor,  except  in  certain  cases  in  which 
the  Prajtor  aids  by  his  edict.  .  .  • 
.  .  .  A  man  may  claim  more 
than  he  is  entitled  to  in  four  ways ; 
as  to  the  object  (re)  the  time  (tem- 
pore) the  place  (loco)  and  the  cause 
(causa)  ...  ho  may  also  claim 
it  without  Rpecifying  the  place. 

6.  33. 


53a.  Causa  plus  petitur,  velut  si 
quis  in  intentione  t'jllat  oluctionem 
dubitoris  quam   is  habct  obligationis 


53a.  More  is  claimed  as  to  the  cause, 
for  example,  if  any  one  in  the  intentio 
take  away  from  the  debtor  the  right 
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jure.  Veliit  si  quis  ita  stipnlatua 
sit:  "Sestertiumx  milia  aut  homi- 
nem  Stichum  darospondesP"  Dcin- 
do  alterutrum  ex  his  pctafc;  nam 
quamvis  petat  quod  minus  est,  plus 
tamen  petere  videtar,  quia  potest 
adversarius  interdum  faciliiis  id  praa- 
etare  quod  uon  petitur.  Similiter  si 
quis  genus  stipulatus  sit,  deinde 
speciem  petat.  Velut  si  quis  pio-- 
2)»»-am  stipulatus  sit  generalitor, 
deinde  Tyriam  specialiter  petat: 
quin  etiam  licet  vilissimam  petat, 
idem  juris  est  propter  earn  ration  em 
quam  proxime  diximus.  Idem  juris 
est  si  quis  generalitcr  hominem 
stipulatus  sit,  deinde  nominatim  ali- 
quem  petat,  velut  Stichum,  quamvis 
vilissimum.  Itaquc  sicut  ipsa  stipu- 
latio  concepta  est,  ita  et  intentio 
formuloo  coucipi  debet. 


of  choioo,  which  he  may  have  under 
thoobligatioQ.  For  example,  if  anyone 
have  thus  stipulated,  "Do  you  promise 
to  give  ton  thousand  sesterces,  or 
the  slave  Stichus  ? "  and  then  the 
plaintiff  claims  the  one  or  the  other 
of  these,  for  although  he  claim  less  iu 
value,  still  he  is  regai'ded  as  claiming 
more,  because  it  is  sometimes  easier 
for  the  adversary  to  perform  that 
which  is  not  claimed.  In  a  similar 
manner,  if  any  one  had  stipulated 
for  a  certain  genus,  and  then  a  cer- 
tain species  be  claimed.  For  example, 
if  any  one  have  stipulated  for  purple 
in  general,  and  afterwards  Tyrian 
purple  be  specially  claimed  ;  even  if 
ho  also  claim  tho  cheapest,  the  same 
rule  applies  on  account  of  the  reason 
we  have  already  given.  Again,  the 
same  rule  of  law  governs,  if  anyone 
have  stipulated  generally  in  rogaid 
to  a  slave,  and  then  the  plaintiflf 
claim  a  certain  slavo  by  name,  as, 
for  example,  Stichus,  although  be 
may  beef  very  littlevalue.  Thoroforo, 
the  intentio  in  the  formula  must  bo 
prescribed  in  tho  very  same  terms  as 
the  stipalatio  itself. 


Just.  iv.  6.  33. 


(/)  At  the  commencement  of  the  section  after  tlic  words 
"  edicto  snccnrrit,"  Huschke  proposes  to  read,  "Vehit  si 
minor  xxv  annorum  propter  a^tatem  aut  major  magna 
causa  justi  erroris  intervenienlis  laj)sus  sit."  From  line  14 
to  24  pagina  Ixvii.  Cod.  Ver.  only  the  following  words  are 
Ijgible:  line  14,  "qua)  enim  ; "  line  15,  "ex  parte  res  est, 
totam  rem;"  line  18,  "  dari  promissum  ;  "  line  20,  "dare 
spondes?  dare  spondeo;"  line  22,  "dare  plus." 

Upon  the '' Plus-petitio,"  l^iulus  says,  "■  {Plus  pefendo) 
causa  cadimus  aut  loco,  aut  sunima,  aut  tempore,  aut  quali- 
tate  :  loco,  alibi ;  summa,  majorem  ;  tempore  ante  petendo, 
quam  debetur ;  qiuilitate,  debiti  generis  sj)eciem  licet  vilio- 
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rem  postulando."  Recep.  Sent.  i.  10.  1.  See  also  the  "  Vete- 
ris  eujusdam  jureconsulti  Consultatio,"  cap.  v.,  where  this 
subject  is  treated  more  fully. 

Gueist  says  "Lacunam  vers.  11 — 24  huj.  pag.  Cod.  Ver. 
Heffter  ex  Justiniani  Institutionibus  et  paucis  verbis  certis 
ita  restituere  conatus  est,"  and  fills  up  the  larger  lacunse  as 
follows : — 

"  Propter  getatem,  vel  si  tam  magna  causa  justi  erroris 
inter  venerlt,  ut  etiam  constantissimus  quisque  labi  posset. 
Plus  autera  quatuor  modis  petitur :  re,  tempore,  loco,  causa. 
Re,  veluti  si  quis  pro  x  milibus,  quse  ei  debebantur,  xx 
milia  petierit,  aut  si  is  cujus  ex  parte  res  est  totam  rem  vel 
majore  ex  parte  suam  esse  intenderit.  Tempore  :  veluti 
si  quis  ante  diem  vel  conditionera  petierit.  Loco  plus  peti- 
tur :  veluti  cum  quis  id  quod  certo  loco  dari  promissum 
erat  alio  loco  petit,  sine  commemoratione  ejus  loci.  Verbi 
gratia  si  in  stipulatione  ita  erat;  x  milia  CapuaB  dare  spon- 
des?  Dare  spondeo,  deinde  detracta  loci  mentione  x  milia 
Romse  pure  intenderit:  Si  paret  N.  N.  A.  A.  x  milia  S.  S. 
dare  oportere.  Plus  repetere  enim  mtellegitur,  quia  pro- 
missori  pura  intentione  utilitatem  adimit,  quam  haberet,  si 
Capuse  solveret.  Si  quis  tamen  eo  loco  agat  quo  dari  pro- 
missum est,  potest  petere."  See  also  Huschke,  Gains  in 
loco,  who  gives  a  somewhat  different  reading. 


54.  niud  satis  apparet  in  incertis  54.  Thus  it  appears  clearly  that  in 

formulis  plus   peti  non  posse,  quia,  the  formuUe  in  which  the  ijitentio  is 

cum  cei'ta  quantitas  non  petatur,  sed  for  an   incerta  {in  incaHis  formulis) 

quidquid    adversariura   dare,  facero  more  than  is  due  cannot  be  claimed, 

oporteret    intcndatur,   nemo   potest  because  when  a  definite  quantity  is 

plus  intendere.     Idem  juris  est,  et  si  not  claimed,  but  that  which  the  de- 

in  rem  incerta>  partis  actio  data  sit;  fendant  ought  to  give  or  to  do  is  de- 

velut  si  heres  "quantam   partem"  manded,  {quidquid  adversarium  dare 

petat  "  in  eo  fundum,  quo  de  agitur,  facere    opmieret)    no    one  can    thus 

pareat    ipsins   esse : "    quod     genus  demand    more   than    is  due.      The 

actionis    in  paucissimis    causis  dari  same  rule  of  law  applies  if  an  action 

solet.  in  rem   be  given   for  an   uncertain 

part ;  for  example,  if  an  licir  claim 
"so  much  of  the  land"  which  is  the 
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object  of  the  5uifc  "as  he  shall  appear 
to  be  entitled  to,"  which  kind  of  action 
is  given  but  in  very  few  cases. 

55.  Item  pal  am  est,  si  quis  aliud  55.  Again  it  is  evident  thatif  anyone 
pro  alio  intenderii,  nihil  sum  peri-  demands  one  thing  for  another,  he 
clitari  eumque  ex  integro  agere  posse,  incurs  no  danger  and  does  not  lose  the 
qaiaj7iiliilinjudiciumdeducitur,velat  right  to  sue  again,  because  nothing 
(k)  si  is  qui  hominem  Stichum  petere  is  brought  into  judicium;  for  example, 
deberet,  Erotem  petierit ;  aut  si  quis  if  he  who  ought  to  demand  the  slave 
ex testamento dare sibi  (Z)  oportere  in-  Stichus  have  demanded  Eros;  or  if 
tenderit,  cui  ex  stipulatu  debebatur;  a  person  to  whom  a  debt  was  due,  by 
aut  si  cognitor  aut  procurator  iuten-  virtue  of  a  stipulation  had  claimed  on 
derit  sibi  dare  oportere.  the  ground  of  a  testament,  or  if  a  cog- 

nitor or  ^rociM'ator  had  claimed  some- 
thing as  his  due  (si6i  dare  oportere). 

Just  .  iv.  6.  35. 

ik)  In  the  lacuna  Unterholzner  and  HoUweg  propose 
to  read,  "  nihil  in  judicium  deducitur."  Huschke  prefers 
the  reading,  "  cum  re  etiam  antiqua  actio  remauet."  Gneist 
as  will  be  seen  from  the  text,  has  adopted  the  reading  of 
Unterholzner.  Huschke  calls  attention  to  the  circumstance 
that  the  phrase  "  nihil  in  judicium  deducitur "  occurs  in 
the  fifty-eighth  section.     Huschke's  Gai.  in  loco,  note  82. 

(Z)  Si  quis  ex  testamento  dare,  etc.  Quintilianus  says, 
"  certam  pecuniam  peto  ex  stipulatione  legatum  peto  ex 
testamento."  Orat.  iv.  2.  But  in  this  passage  he  was  not 
speaking  of  the  formula  employed  in  the  actio,  but  simply 
of  the  elucidation  of  the  orator,  which  was  sometimes  so 
simple,  that  it  may  be  said  to  have  been  a  mere  propositio. 

The  statement  made  by  Gains  in  the  text,  must  be  taken 
with  some  limitation,  inasmuch  as  the  plaintiff  could  not 
in  one  action  introduce  the  proof  that  belonged  to  another  ; 
but  it  did  not  vitiate  the  process,  if  another  cause  of  action 
were  inserted  in  the  process.  Indeed  it  might  be  advanta- 
geous to  the  plaintiff,  as  it  would  prove  that  the  ground  of 
obligation  presented  in  the  latter  action  had  not  been  made 
the  subject  of  a  suit,  and  consequently   had   not  been   judi- 
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cially  pronounced  upon.  The  plaintiff  could  therefore  not 
be  met  by  the  plea  of  res  judicata.  See  Puclita's  Instit. 
vol.  ii.  p.  145.  d. 


56.  Sed  plus  quidcm  intendere, 
eicat  supra  diximus,  periculosum 
est;  minus  autem  intendere  licet; 
sed  de  reliquo  intra  ejusdem  prgetu- 
rani  agere  non  permittitur.  Nam 
qui  ita  agit  per  exceptionem  exclu. 
ditur,  quaj  exceptio  appellatur  litis 
dividnae.  (m) 


56.  But  it  is  dangerous,  as  we 
have  said  above, to  demand  more  than 
is  due ;  but  we  may  sue  for  less :  still 
it  is  not  permitted  to  sue  for  the 
balance  in  the  court  of  the  same 
Pra3tor.  For  he  who  thus  sues  is 
excluded  by  an  exceptio,  which  is 
called  litis  dividux. 


Just.  iv.  6.  34. 

(ni)  There  was  no  plus  petitio  when  the  plaintiff  deman- 
ded less  than  was  due  to  him,  but  at  the  time  of  Gains  the 
plaintiff  who  did  so  was  not  allowed  to  sue  for  the  balance 
of  his  claim  "  intra  ejusdem  prteturam,"  and  if  he  did  so 
he  was  met  by  the  plea  "  litis  dividuse."  The  law  was  al- 
tered in  this  respect  subsequently  by  a  constitution  of  the 
emperor  Zeno,  who  empowered  the  judge  to  condemn  the 
defendant  in  the  same  action  to  pay  the  remainder  of  what 
might  be  due  to  the  plaintiff.  For  example,  if  the  plaintiff 
sued  for  five  aurei  when  ten  were  really  due  to  him,  the 
judge  might  condemn  for  the  balance,  s.  34.  Instit.  de 
oblig.  (4.  6.) 


57.  At  si  in  condemnatione  plus 
petitum  sit  quam  oportet,  actoris 
quidcm  periculum  nullum  est,  sed  si 
iniquam  formulam  acceperit,  in  in- 
tegrum restituitur,  ut  minuatur  con- 
demnatio.  Si  vero  minus  positum 
fucrit  quam  oportet,  hoc  solum  con- 
Bcquitur  quod  posuit :  nam  tota 
quicZem  res  in  judicium  deducitur, 
constringitur  autem  condemnationis 
fine,  quam  judex  cgredi  non  potest 
Nee  ex  ea  parte  Praotor  in  integrum 
restituit :  facilius  enim  reis  Pra>tor 
succurrlt  quam  actoribus,  Loquimur 
auicm  cxccptis  minoribus  xxv  anno- 


57.  But  if  on  the  other  hand  more 
has  been  demanded  in  the  condem- 
natio  than  is  due,  the  plaintiff  does  not 
run  any  risk,  for  if  the  defendant  has 
accepted  an  unfair  formula,  he  may 
avail  himself  of  the  in  integrum  re 
stitutio  to   lessen     the   condcmatio 
But  if  less  is  placed  in  the  condem 
natio  than  should  be,  the  plaintiff  ob 
tains  only  that  which  is  thus  placed; 
for    the    whole    matter    indeed    is 
brought  before  the  judge  {in  judicium 
deducitur)  who  is  bound  by  the  end 
of  the  condemnatio  from   which   ho 
cannot  depart.      Nor  does  the  Praator 
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rum;  nam  hujus  astatis  hominibua  accord  the  in  integrum  restihdio 
in  omnibus  rebus  lapsis  Fra^tor  onaccount  of  this  part  of  the  formula; 
succurrit.  (n)  for  the  Praetor  renders  his  assistance 

more  readily  to  the  defendants  than 
to  the  plaintiffs.  We  are  speaking 
here  not  in  regard  to  minors  under 
twenty-five  years  of  age,  for  in  re- 
gard to  persons  of  this  age  the  Prae- 
tor gives  relief  in  all  cases  where 
they  have  suffered  by  default. 

(n)  When  anyone  through  unpardonable  negligence  in 
the  process  suffered  some  legal  disadvantage,  the  law  would 
not  come  to  his  assistance  and  unsettle  its  decision.  It  was 
for  the  benefit  of  the  State  that  the  sentence  of  the  Judex 
should  be  final.  The  law,  however,  helped  the  defendant, 
if  in  the  formula,tlie  Condemnatio  gave  too  high  a  sum,  for  it 
was  held  that  the  plaintiff  was  answerable  to  a  certain 
extent  for  its  composition.  But  it  did  not,  in  the  time  of 
Gaius,  aid  the  plaintiff  who  had  placed  too  small  a  sum  in 
the  Condemnatio,  with  the  exception  of  a  minor,  whose 
age  was  considered  as  a  ground  of  excuse  for  his  careless- 
ness. Domenget  thinks  that  in  spite  of  the  general  terms 
in  which  the  text  is  expressed,  it  seems  difficult  to  admit 
that  if  a  Condemnation  had  been  wrongly  prescribed,  either 
by  error  of  fact  or  by  any  inadvertence  on  the  part 
of  the  magistrate,  the  plaintiff  was  not  able  to  rectify 
it,  even  after  the  sentence  was  pronounced  by  the  judge. 
The  cases,  however,  cited  by  Domenget  are  all  exceptional, 
and  the  general  rule  of  law  was  no  doubt  as  stated  by  Gaius. 
Domenget  in  loco,  ss,  5,  6.  Instit.  de  hered.  qual.  et  dif. 
(2.  19.)  Instit.  s.  5.  de  action.  (4.  6.)  Puchta's  Instit.  vol. 
ii.  p.  221.  and  also  note  a. 

58.  Si  in  demonstrationc  plu^  aut  58.  If  a  greater  or  less  sum  is  pla- 

minus  positum  sit,  nihil  in  judicium  ced  in  the  Demonstration  than  is  due, 
deducitur,  et  ideo  res  in  integro  nothing  at  all  is  brought  before  the 
nianet :  et  hoc  est  quod  dicitur  falsa  Judex  and  hence  the  matter  remains 
demonstrationc  rem  non  pcrimi.  in  its  former  condition :  and   this  is 

what  is  denoted  by  the  phrase  "  by 
a  false  Demonstration  the  thing  is 
not  lost." 
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59.  Sed    sunt   qui    putant   minus  59.  But  there  are  some  who  think 

recte  co»iprehendi.  Nam  qui  forte  that  the  Demonstration  is  right  when 
Stichum  et  Erotem  emerit,  recte  less  is  demanded.  For  he  who  has 
videtur  ita  demonstrare  :  "Quod  ego  perchance  bought  both  Stichus  and 
de  te  hominem  Erotem  omi,"  et  si  Eros  appears  to  compose  the  Demon- 
velit,  de  Sticho  alia  formula  idem  stration  correctly  when  he  says, 
agat,  quia  verum  est  sum  qui  duos  '  'Whereas  I  have  bought  the  slave 
emerit  singulos  quoque  emisse  :  idque  Eros  of  you,"  and  if  he  wishes,  he  can 
iia  moxime  Labeoni  visum  est.  Sed  sue  for  Stichus  in  the  same  way  by 
si  is  qui  unum  emerit  de  duobus  means  of  another  formula,  because  it 
egerit,  falsum  demonstrat.  Idem  et  is  true  that  he  who  has  bought  two 
in  aliis  actionibus  est,  velut  commo-  has  bought  also  each  one  :  such 
dati,  depositi.  (o)  was  certainly  the   opinion  of  Labeo. 

But  the  Demonstration  is  false  if  a 
man  claims  two  when  he  has  only 
purchased  one.  The  same  is  also  the 
case  in  other  actions,  for  example, 
in  the  actio  commodati  and  depositi. 


(jo)  If  too  large  or  too  small  a  sum  were  stated  in  the 
Demonstratio  it  had  no  influence,  as  it  was  rectified  by  the 
Judex,  without  having  recourse  to  the  "in  integrum  resti- 
tutio," and  without  the  interference  of  the  Praetor;  hence 
the  maxim,  "  Falsa  Demonstratio  non  nocet."  Many  jurists 
however,  have  maintained  that  there  were  exceptions  to  the 
rule  in  the  case  of  those  actions  which  involved  infamia  to 
the  defendant.  For  example,  a  plaintiff  brings  an  action 
against  a  depositary,  and  affirms  that  he  had  deposited  two 
things  with  him,  a  statement'which  was  in  point  of  fact  true. 
Shall  the  defendant  become  infamous  if  the  Judex  condemn 
him  only  for  one  of  the  things  which  had  been  deposited 
with  him,  which  thing  the  defendant  would  have  restored 
if  the  plaintifFhad  limited  his  demand  to  it.  Does  not,  it 
is  asked,  justice  require  that  the  judge  should  nonsuit  the 
plaintiff  who  by  his  action  has  so  thoughtlessly  imperilled 
the  honour  of  the  defendant  ?  The  prevailing  opinion  has 
decided  against  this  exce])tion,  at  least,  as  far  as  the  "  actio 
depositi  in  jus  concepta  "  is  concerned.  Since  the  defen- 
dant had  the  power,  if  he  were  disposed,  to  perform  that 
part  of  the  contract  to  which  he  admitted  the  plaintiff  was 
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entitled,  by  this  means  avoiding  an  injurious  judgment. 
The  rule  was  different  in  the  ease  of  a  false  Demonstratio 
of  fact  in  a  "formula  in  factum  concepta;"  here  the  plaintiff 
had  to  bear  the  consequences  of  his  erroneous  statement, 
since  the  Demonstratio  of  a  fact  in  the  formula  availed  as 
an  Intentio.  When  the  formula  was  "in  factum  concepta," 
the  Intentio  was,  so  to  speak,  blended  with  the  Demonstra- 
tio, and  the  effect  was,  that  if  more  than  was  due  were 
claimed  in  the  Demonstratio,  it  was  held  that  more  was 
also  demanded  in  the  Intentio.  See  Puchta's  Instit.  vol.  ii. 
pp.  148,  149,  notes  u,  v,  w,  x,  and  the  authorities  re- 
ferred to  there.     Domenget  in  loco. 


60.  Sed  nos  aput  quosdam  scriptum 
invenimug,  in  actione  depositi  et 
deuiquc  in  ceteris  omnibus  quibus 
damnatus  unusgursciue  ignominia 
notatur,  eum  qui  plus  quam  oporte- 
ret  demonstraverit  litem  perdere. 
Velut  si  quis  una  re  deposita  duas  res 
deposuisse  demonstraverit,  aut  si  is 
cui  pug  no  mala  percussa  est  in 
actione  injuriarum  esse  aliam  partem 
corporis  percussam  sibi  demonstra- 
verit. Quod  an  debeamus  credere 
verius  esse,  diligentius  requiremus. 
Certo  cum  duae  sint  depositi  formulse, 
alia  in  jus  concepta,  alia  in  factum, 
sicut  swpra  quoqne  notavimus,  et  in 
ea  quidem  'formula  quoe  in  jus  con- 
cepta est,  initio  res  de  qua.  agitur 
demonstretur,  tum  designetur,  deinde 
inferatur  juris  contentio  his  verbis  : 
"  Quidqnid  ob  earn  rem  illwin  mihi 
dare  faocre  oportet ;  "  in  ea  verc  qua? 
in  factum  concepia  est  statim  -initio 
intentionis  loco  res  de  qua  agitur 
designetur  his  verbis :  "Si  paret  ilium 
aput  ilium  rem  illam  deposuisse : " 
dubitare  non  debemus,  quin  si  quis  in 
formula  quae  in  factum  composita  est 
plures  res  designaverit  quam  depo- 


60.  But  we  find  that  some  have 
written  that  in  the  actio  de;positi,  and 
indeed  in  all  those  where  the  condem- 
natio  involves  infamy,  he  who  has 
claimed  in  the  Demonstration  more 
than  he  ought,  loses  the  suit.  For 
example,  if  anyone  who  has  deposited 
a  single  article  declares  in  the  De- 
monstration that  he  has  deposited  two 
things,  or  if  one  who  has  been  smitten 
on  the  cheek  declares  in  the  Demon- 
stration in  an  action  for  injury  that 
he  was  struck  on  some  other  part  of 
the  body.  But  if  we  would  be  more 
firmly  convinced,  we  ought  to  inves- 
tigate more  diligently.  Since  indeed 
there  are  two  formulcn  in  an  actio  de- 
positi, the  one  in  jus  concepta,  the 
other  in  factum,  as  we  have  already 
observed,  and  in  that  formula  which 
is  in  jus  concepta,  the  Demonstration 
of  the  thing  which  is  the  object  of 
the  suit,  occupies  the  first  place, 
then  the  thiug  is  described,  and  after- 
wards the  legal  claim  is  introduced 
in  the  following  words,  "  Whatever 
on  account  of  that  thing  he  ought  to 
give  me  or  to  do  for  me;"  whilst 
in  the  formula  conceived  in  factum, 
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suorit,  litem  perdat,  quia  in  inten-       immediately,  at  the  commencement, 
tione  plus  po  ...     (j>)  in  the  place  of  the  Intentio,  the  thing 

which  is  the  object  of  the  suit  ia 
described  in  these  words,  "  If  it  shall 
appear  that  he  has  deposited  with 
him  that  thing,"  we  cannot  doubt 
that  if  in  a  formula  composed  in 
factum,  any  one  shall  have  described 
more  things  than  he  has  deposited, 
he  loses  the  suit,  because  he  has  re- 
claimed in  the  Intentio  more  than 
he  ought 


(p)  Two  entire  pages  of  the  MS.  are  lost,  containing 
48  lines.  They  are  numbered  Ixxi  b.  and  Ixviii  a.  Husehke 
says,  "  Sententiam  perfeci. — in  p.  210  et  211.  quid  perierit 
aestimari  potest  ex  eo,  quod  jam  in  Just.  Institutionibus 
sequitur  s.  36.  de  action.  (4.  6.)  Sunt  prseterea  quEedam  actio- 
nes,quibus  non  semper  solidum, quod  nobis  debetur, persequi- 
mur  sed  modo  solidum  consequimur,modo  minus.  Ut  ecce,  si 
in  peculium  filii  servive  agamus.  ISfam  si  non  minus  in  peculio 
sit,  quam  persequimur,  in  solidum  pater  dominusve  condem- 
natur  ;  si  vero  minus  inveniatur,  eatenus  condemnat  judex, 
quatenus  in  peculio  sit.  Quemadmodum  autem  peculium 
intelligi  debeat,  suo  ordine  proponemus.  (cf.  iv.  69.  73) 
Item  si  de  dote  judicio  nmlier  agat,  placet,  eatenus  mari- 
tum  condemnari  debere,  quatenus  facere  possit,  id  est,  quate- 
nus facultates  ejus  patiuntur.  Itaque  si  dotis  quantitati 
concurrant  facultates  ejus,  in  solidum  damnatur  ;  si  minus, 
in  tantum,  quantum  facere  potest.  Propter  retentionem 
quoque  dotis  repetitio  minuitur ;  nam  ob  impensas  in  res 
dotales  factas  marito  retentio  concessa  est,  quia  ipso  jure 
necessariis  sumptibus  dos  minuitur,  sicut  ex  latioribus 
Digestorum  libris  cognoscere  licet  (cf.  Ulp.  (3).  Sed 
et  si  quis  cum  parente  suo  patronove  agat,  item  si  socius 
cum  socio  judicio  societatis  agat,  non  plus  actor  consequitur, 
quam  adversarius  ejus  facere  potest.  Idem  est,  si  quis  ex 
donatione  sua  conveniatur.  Compensationes  quoque  oppo- 
sitSB  plerumque  efhciunt,   ut   minus   quisque   consequatur, 
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qnam  ei  debebatur :  namque  ex  bono  et  aequo  habita  ratione 
ejus,  quod  invicem  actorem  ex  eadem  causa  prsestare  opor- 
teret,  judex  in  reliquum  eum,  cum  quo  actum  est,  con- 
demnat,  sicut  jam  dictum  est^" 


61.  In  boncB  fidei  judiciis  libera 
potestas  permitti  videtur  judici  ex 
lono  et  wquo  cestimandi  quantum  actori 
restitui  debeat.  In  quo  et  illud  con- 
tinetur,  ut  habita  ratione  ejus  quod 
invicem  actorem.  ex  eadem  causa  prce- 
stare  oporterei,  in  reliqnuva  eum  cum 
quo  actum  est  condemnare  debeat. 


61.  But  in  all  actions  bona;  fidei, 
full  power  is  given  to  the  judge  to 
determine  ex  bono  et  wquo,  how 
much  ought  to  be  restored  to  the 
plaintiff.  Whence  it  follows,  that 
after  having  admitted  the  demand, 
the  plaintiff  ought  in  his  turn,  by- 
virtue  of  the  same  legal  principle, 
to  perform  his  part,  and  the  judge 
should  condemn  the  defendant  in  the 
balance  only. 


if  -j' 


62.  Sunt  autem  bonse  fidei  judicia 
haec  :  ex  empto  vendito,  locato  con- 
ducto,  negotiorum  gestorum,  (g)  man- 
dati,  depositi,  fiducise,  pro  socio, 
tutelsB,  commoaati. 


62.  But  the  following  are  the  bonce 
fidei  actions:  those  arising  out  of 
bargain  and  sale,  letting  and  hiring, 
the  voluntary  undertaking  of  an- 
other's affairs,  a  mandate,  a  deposit, 
trusts  (Jiducice),  partnership,  guar- 
dianships, loans  (commodati). 


(q)  The  Negotiorum  gestor  was  one  who  "  sine  mandato 
negotiorum  administrationem  suscepit."  1.  5.  pr.  Dig.  de 
oblig.  et  action.  (44.  7.)     Gai.  ii.  56.  note  a,  60.  note  b. 

According  to  the  ancient  law,  in  the  case  of  an  emancipa- 
tio,  or  an  in  jure  cessio,  there  was  an  implied  contract  for 
the  emancipation  of  the  object,  from  which  originated  the 
most  ancient  kind  of  pledge.  The  debtor  indeed  was  bound 
to  the  creditor  "cum  fiducia  sive  fiduciae  causa,"  that  is,  by 
an  agreement  that  the  creditor  after  the  extinction  of  his 
debt  should  remancipate  the  object  he  had  received  as  a 
pledge.  The  "actio  fiducijs  "  was  the  action  corresponding 
to  this  contract,  and  was  available  both  for  the  debtor  and 
the  creditor ;  for  the  former,  to  enable  him  to  obtain  the 
remancipation  of  the  object  he  had  pledged ;  and  for  the 
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latter,  to  recover  comj3ensation  for  any  outlay  he  had  made 
on  the  object  whilst  in  his  possession. 


63.  Tamen.  judici  (r)  .  .  .  com. 
pejijationis  rafionem  habere  non 
ipsiiis  formulas  ve»-bis  prgecipitur  ;  sed 
quia  id  bonse  fidei  judicio  conveniens 
videtur,  ideo  officio  ejus  contineri 
creditur. 


63.  Yet  [in  these  actions]  the 
judge  is  not  instructed  by  the  words 
of  the  formula  to  settle  the  amount 
of  compensation;  but  because  his 
doing  so  seems  consistent  with  a 
judgment  given_/!dci  honce,  it  is  belie- 
ved to  be  included  within  his  duty. 


(?')  Huschke,  referring  to  the  Institutes  of  Justinian  s.  28 
de  act.  (4.  6.),  in  which  there  is  given  the  division  of 
actiones  into  "bonce  fidei"  and  "strict!  juris,"'  proposes  to 
restore  the  close  of  section  62  as  follows,  "  tutelse,  comnio- 
dat),  pignoris  datio,  familise  erciscundge,  communi  dividundo, 
prgescriptis  verbis."  Lachmann,  Boecking,  Gneist,  and  most 
of  the  editors  commence  section  63  with  the  word,  "  tamen," 
which  Huschke  says  cannot  possibly  be  right.  Gaius  never 
commences  a  sentence  with  "  tamen."  Huschke  proposes 
to  read,  "  Judici  tamen  horum  bonse  fidei  judiciarum  com- 
pensationes  rationem  habere  non  quidem  formulae  verbis 
prsecipitur."     Huschke's  Kritik,  pp.  171 — 173. 


64.  Alia  causa  est  illins  actionis 
qua  argentarius  experitur :  nam  is 
cogitur  cum  cowpensatione  agere,  id 
est  ut  co^npensatio  'oerbis  formulse 
compre/iendatur.  Itaque  a-rgentarius 
ab  initio  co/i^pensatione  facta  minus 
intendit  sibi  dare  oportere.  Ecce  enim 
si  sestertium  x  milia  debeat  Titio, 
atque  ei  xx  debeat  Titius,  ita  inten- 
dit: "si  paret  Titium  sibi  x  milia  dare 
oportere  amplius  quam  ipse  Titio 
debet."   (s) 


64.  It  is  otherwise  as  to  the  action 
with  which  the  banker  (argentarius') 
proceeds :  for  he  is  compelled  to  sue 
with  compensation  [cum  compensa- 
Hone),  that  is  to  say,  to  include 
the  compensation  in  the  words 
of  the  formula.  Hence,  the 
banker  having  made  compensation 
from  the  beginning,  demands  only 
the  balance  in  the  Intentio.  Thus, 
if  he  is  indebted  to  Titius,  ten 
thousand  sesterces,  and  Titius  owes 
him  twenty  thousand,  the  Intentio 
runs  thus  :  *'  If  it  appears  that 
Titius  ought  to  give  to  him  ten  thou- 
sand more  than  he  himself  is  in- 
debted to  Titius." 
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(s)  By  "  minus  intendit  sibi  dare  oportere,"  Gaius 
means  that  the  Banker  sued  for  the  balance  after  having 
given  credit  for  his  own  debt.  The  Argentarius  was  a 
Banker,  who  was  authorised  by  the  State  to  carry  on 
publicly  pecuniary  transactions,  in  a  place  specially  ap- 
pointed (taberna).  The  business  of  the  Argentarius  was 
principally  to  receive  money  in  depositum,  to  lend  money, 
to  make  payments  for  third  parties,  to  undertake  obliga- 
tory payments,  to  sell  things  by  auction,  and  to  collect  the 
purchase  money.  It  was  further  the  duty  of  the  Argen- 
tarius to  keep  a  special  account-book  for  each  of  his 
customers,  and  to  enter  carefully  all  receipts  and  disburse- 
ments. His  account  was  binding  upon  all  parties  whose 
pecuniary  affairs  he  managed.  Puchta's  Instit.  vol.  iii.  p.  102. 
1.  8.  Dig.  de  edendo.  (2.  13.)  1.  24.  s.  2.  Dig.  de  rebus 
auctor.  jud.  possid.  etc.,  (42.  5.)  1.  88.  Dig.  de  solut.  et 
liberat.  (46.  3.)  Nov.  136.  where  the  Argentarii  are 
called  dpyvpoTrparai,  Hermann's  Handlexicon,  sub  voce 
"  Argentarius." 

65.  Item  .  .  bonormn  emptor  cum  65.  Further,   the  hotiorum  emptor 

deductione  agere  debet,  id  est  ut  in  must  also  sue  cum  dedactione,  that  is 

hoc  solum  adrersarius  condemnetur  to  say,  so  that  his  opponent  shall  be 

quod    superest,    deductio    eo    quod  condemned  in  only  the  balance  that 

invicem  sibi    defraudatoria    uomino  remains  after  deducting  that  which 

debetiw.  (i)  is  due  to  him  (the  bonorum  emptor) 

on  account  of  the  fraud. 

(f)  Instead  of"  debet  "  Blume  proposed  to  read  "jubet," 
which  Huschke  approves,  as  it  agrees  with  the  marks 
in  the  MS.,  and  corresponds  with  the  sentence  "nam  is 
cogitur  compensatione  agere  "  in  s.  64.  Again,  Huschke 
thinks  that  at  the  commencement  of  this  section  where  the 
MS.  reads  "  Item  debe,"  the  transcriber  did  not  understand 
the  signs,  and  that  he  thought  the  word  "  debet,"  which 
closes  the  previous  sentence,  was  to  be  repeated  after  the 
word  "  item."  Huschke  conjectures  that  the  first  two  letters 
in  the  word  "  debe  "  have  been  inserted,  and  that  the  cor- 
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rect  reading  is  "  Item  ed  b.  e."  the  equivalent  for  "  Item 
edicto  bonorum  emptor."  Aj^ain,  at  the  close  of  the  sentence 
the  MS.  reads,"  Tibi  defraudatoris  nomine  debet,"  a  reading 
Huschke  affirms  without  meaning.  This  has  been  cor- 
rected to  "  Sibi — debetur,"  which  he  thinks  from  the  mean- 
ing of  the  passage  would  refer  much  more  to  the  plaintiff, 
bonorum  emptor,  than  to  the  adver sarins  or  defendant.  The 
true  reading,  in  the  opinion  of  the  critic,  is  "  ei  b.  e."  for  "  ei 
bonorum  emptor,"  to  be  taken  with  "  debet "  the  reading  of 
the  MS.  which  should  be  restored  to  the  text.  Huschke's 
Kritik,  p.  174. 


66.  Inter  compensationem  autem 
quse  argentario  interponitiir,  et  de- 
ductionem  quse  obicitur  horwrum 
empfori,  ilia  differentia  est,  quod  in 
compensationem  hoc  solum  vocatur 
quod  ejusdem  generis  et  naturae  est. 
Veluti  pecunia  cum  pecunia  com- 
pensatur,  triticum  cum  tritico,  vinum 
cum  vino :  adeo  ut  quibusdam  placeat 
non  omni  modo  vinum  cum  vino,  aut 
triticum  cum  tritico  cowipensandum, 
Bed  ita  si  ejusdem  naturae  qualitatis- 
que  sit.  In  deductionem  autem  vo- 
catur et  quod  non  est  ejusdem  gene- 
ris. Itaque  si  a  Titio  pecuniam  (m) 
petat  bonorum  emptor,  et  invicem 
frumentum  aut  vinum  Titio  debeat, 
deducto  quanti  id  erit,  in  reliquum 
exjjeritur.   (v) 


66.  But  between  the  compensation 
which  the  banker  {argento.rius)  is 
bound  to  make,  and  the  deduction 
which  is  set  oflf  by  the  hcrwinim 
emptor,  there  is  this  difference ;  that 
in  the  compensation  only  debts  of  the 
same  kind  and  of  the  same  nature 
are  admitted.  As,  for  example, 
money  is  compensated  with  money, 
wheat  with  wheat,  wine  with  wine ;  on 
which  account  according  to  the  opin- 
ion of  some,  wine  cannot  be  compen- 
sated with  every  kind  of  wine,  nor 
wheat  with  every  kind  of  wheat,  but 
they  must  be  of  the  same  kind  and 
quality.  In  deduction,  however  on  the 
other  hand,  things  are  comprehended 
which  are  not  of  the  same  kind. 
Hence,  if  the  honorum  emptor 
claims  money  whilst  he  himself  is 
indebted  in  com  or  wine,  having  de- 
ducted the  value  of  this  corn  or  wine, 
he  brings  his  action  only  for  the 
balance. 

(?/)  Gneist  has  accepted  in  the  main  Huschke's  emenda- 
tion. In  his  Kritik,  Huschke  proposed  to  read,  "  itaque  si 
velut  pecuniam,"  and  gave  as  the  reason,  that  Gains  always 
used  an  introductory  word  before  his  examples,  such  as  ccce 
and  veluti.  In  his  recent  edition  ot  Gains  he  has  not  followed 
in  this  particular  his  own  emendation.     At  the  close  of  the 
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section  he  proposed  to  read,  "  deducto  a  pecmiia  quaiiti  id 
erit,"  which  he  has  retained  in  his  text.  He  says,  "ex  codice 
addidi."  Gains,  p.  175.  For  the  ingenious  manner  in 
which  the  present  text  has  been  emended,  see  Huschke's 
Kritik.  p.  175. 

(v)  Compensatio  is  said  to  take  place  when  a  claim  and 
a  counter  claim  are  considered  in  the  payment  assessed 
by  the  judge.  Paulus  says,  "Compensatio  debiti  ex  pari 
specie  et  causa  dispari  admittitur :  velut  si  pecuniam  tibi 
debeam  et  tu  mihi  pecuniam  debeas,  aut  frumentum  aut 
cetera  hujusmodi,  licet  ex  diverso  contractu,  compensare 
vel  deducere  debes ;  si  totum  petas  plus  petendo  causa 
cadis."     Recep.  Sent.  ii.  5.  3. 

No  Compensatio  was  admissable  in  the  case  of  a  deposit. 
Thus,  the  same  great  Jurist  says,  "In  causa  depositi  Com- 
pensationi  locus  non  est,  sed  res  ipsa  reddenda  est.  Ibid. ii.  12. 
Again,  Modestinus  tersely  observes:  "  Compensatio  est  debiti 
et  crediti  inter  se  contributio."  1.  1.  Dig.  de  compens.  (16.  2.) 
Until  a  rescript  by  M.  Aurelius,  Compensatio  could  only 
take  place  in  bonce  jidei  judlciis,  and  ex  eadem  causa,  but 
by  virtue  of  the  rescript  it  became  applicable  in  stricti  juris 
judlciis ;  doli  mali  exceptione.  There  could  be  no  Compen- 
satio when  the  claim  of  the  plaintiff  could  be  answered  by  a 
peremptory  plea  {exceptio  peremptoria),  for  the  Compensa- 
tio admitted  the  demand,  and  simply  claimed  the  set  off. 
Javolenus  says,  "Qusecunque  per  exceptionem  perimi 
possunt,  in  compensationem  non  veniunt  "  1.  14.  tit.  cit. 
(16.  2.)  The  plea  (exceptio)  stated  matter  in  bar  of  the 
demand.  Dig.  de  comp.  (16.  2,)  1.  76.  Dig.  de  verb, 
sig.  (50.16.)  Cod.  de  comp.  (4.31.)  ss.  30.  39.  Instit.  de 
action.  (4.  6.) 

67.  Item  vocatur  in   deductionem  67.    Again,    under     deduction    13 

et  id  quod  in  diem  debetur ;  compen-  comprcbeudcd  that  which  is  duo 
saturautem  hoc  solum  quod  priesenti  at  a  speciiied  future  time  {in  diem); 
die  debetur.  under  compensation  that  only  which     ^    '^^' 

is  due  at  the  present  moment. 


694 


COM.  IV.  SEC.  LXVIII. 


68.  Prseterea  oowtpensationis  qui- 
dem  ratio  in  intentione  ponitur :  quo 
fit,  nt  si  facta  compensatione  plus 
nummo  uno  intendafc  argentarius, 
causa  cadat  et  ob  id  rem  perdat. 
Deductio  vero  ad  condemnatiouem 
ponitur,  quo  loco  plus  petenti  peri- 
culnm  non  intervenit :  utique  bono- 
mm  emptore  agente,  qui  licet  de 
carta  pecunia  agat,  incerti  tamen 
condemnationem  concipit. 


68.  Moreover,  the  claim  for  com- 
pensation is  placed  in  the  intentio ; 
and    hence   it   follows,   that  if   the 
banker,    after  making   the    cmnpen- 
satio,  claims  in  the  intentio  a  single 
coin    more    than    ia    his   due,     the 
process  is  invalid,  and  on  account  of 
this  he  loses  his  suit.    On  the  other 
hand,  the    deduction    is   placed   in 
the    condemnatio,   where   an    excess 
in  the  claim  does  not  endanger  the 
suit  ;  at    least,    when    a    hanorum 
emptor  sues,  who,  although  suing  for 
a  definite  sum,  yet  draws  up  the  con- 
demnatio for  an  indefinite  amount. 


69.  Quia  tamen  superiusmentionem 
habuimus  de  actione  qua  in  peculium 
filiorumfamilias  servornmqne  agatur, 
opus  est,  ut  de  7iao  actione  et  de 
ceteris  quse  eorumdem  nomine  in 
parentes  dominosve  dari  solent  dili- 
gentius  admoneamus.  (w) 

Just  iv.  7.  pr. 


69.  Since  we  have  made  mention 
above  of  the  action  which  ia  em- 
ployed in  a  suit  for  the  peculium  of 
sons  (filii-familias)  and  of  slaves, 
it  is  necessary  to  consider  more  care- 
fully this  action,  and  others  which 
in  the  names  of  the  sons  or  slaves 
are  usually  employed  against  their 
parentes  or  masters. 


{w)  The  father  and  master,  who  were  made  responsible  for 
the  debts  of  the  filius-familias  or  the  slave,  were  regarded 
as  a  species  of  accessory  debtors.     Paulus  says  :  "  Filius- 
familias  qui  jussu  patris  promisit— quasi  accessionera  intel- 
legimus    eum  qui  jubeat."  1.  91.  s.  5.  Dig.  de  verb,  oblig. 
(45.  1).     Thus  the  Praetor  gave  an  action  against  the  master 
of  a  slave  who  had  contracted  jussu  domini.    s.  1.  Instit. 
Quod  cum  eo  cont.  etc.  (4.  7.)     This  liability  however  was 
not  universal,  but  depended  upon  special  circumstances.    It 
was  to  these  special  circumstances  that  the  expression  ad- 
jecticia  qualitas  was  applied.     The  actions  given  by   the 
Preetor  were,   as  already  observed,  called  "  actiones  adjec- 
ticise  qualitatis."     The  -potestas  as  such  was  no  ground  of 
obligation  to  bind    the  pater-familias  for  the  debts  of  those 
subject   to  his  authority.      1.  5.  pr.  Dig.  quod  jussu  (15.  4.) 
Puchta's  Instit.  vol.  iii.  p.  55.  and  note  c. 
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70.  Imprimis  itaque  si  jussu  patria 
dominive  negotium  gestum  erit,  in 
solidum  Praetor  actionem  in  patrem 
dominumve  comparavit .-  (x)  et  recte, 
quia  qui  ita  negotium  gerit  magia 
patris  dominive  quam  filii  serviva 
fidem  sequitur. 


70.  In  the  jSrst  place,  therefore,  if 

by  the   order  of  the  father  or  the 

master,  a  transaction  is  entered  into 

[by  a  son  or  a   slave],   the  Preetor 

gives  an  action  for  the  whole  amount 

(in  solidum)  against  the  father  or  the 

master;    and  with  justice,   because 

he  who  has  contracted,  in  this  case, 

with  the  son  {filius-familias)   or  the 

slave,  trusts  more  to  the  credit  of  the 

father  or  the  master,  than  to  that  of 

the  son  or  slave. 


{x)  The    action    thus  given    by   the   pr^tor  against  the 
parent  or  the  master  was  known  as  the  "  actio  quod  jussu." 


71.  Eademratione  comparavit  duas 
alias  actiones,  exercitoriam  et  insti- 
toriam.       Tunc    autem     exercitoria 
locum  habet,  cum  pater  dominusve 
filium    servumve    magistrum    navis 
pr£Bposuerit,  et  quod  cum  eo  ejus  rei 
gratia  cui  prgepositus   fuit  negotium 
gestum   erit.       Cum  enim    ea  quo- 
que    res  ex    voluntate  patris  domi- 
nive  contrahi  videatur,  cequissimum 
Trcctori  visum  est  in  solidum  actionem 
dari.     Quin  etiam,  licet  extraneum 
quis    qxiemcumque    magistrum    navi 
preeposuerit,  sive   servum  sive  libe- 
rum,  tamen  ea  Praetoria  actio  in  eum 
redditur.      Ideo    autem    exercitoria 
actio      appellatur,     quia      exercitor 
vocatur     is     ad     quem     cottidianus 
navis   qu^stus  pervenit.      Institoria 
vero  formula  tum  locum  habet,  cum 
quis    tabernse    aut    cuilibet     nego- 
tiationi   filium   servumve   aut   etiam 
quemlibet   extraneum,    sive   servum 
sive  liberam,    praeposuerit,    et   quid 
cum  eo  ejus  rei  gratia  cui  prjspositus 
est  contractum  fuerit.     Ideo  autem 
institoria airpellatm-,  guia giutaberuEe 
prasponitur  institor  appellatur.    Quee 
et  ipsa  formula  in  solidum  est.  (y) 


71.  For  the  same  reason  the  Prse- 
tor  has  ordained  two  other  actions, 
the  actions  exercitoria  and  institoria. 
The  actio  exercitoria  is  given  when 
the  father  or  the  master  has  made 
his  son  or  his  slave  supercargo  of  a 
vessel,  and  when  an  agreement  has 
been  made  with  such  a  one  in  relation 
to    the   business    he    has   been    ap- 
pointed to  manage.     For  since  also 
this  transaction  appears  to  be  entered 
into,  in  accordance  with  the  will  of 
the  father  or  of  the^  maste.-,  it  ap. 
peared   to  tlie   Prtetor   to   be  most 
equitable  to  give  an  action  for  the 
whole    (in    solidum).      Moreover,    if 
anyone  has  made    a  certain   third 
party   supercargo    (mayister    navis), 
whether  he  be  a  slave  or  a  freeman, 
still  this    PrcBtorian  action    is   given 
against  him.    And  this  action  is  called 
exercitoria  because  he  is  denominated 
the  exercitor,  to  whom  the  daily  profits 
of  a  ship  belong.     The  formula  insti- 
toria  on  the  other  hand  is  given  when 
anyone  has  intrusted  his  son  or  his 
slave,  or  even  a  third  party,  whether  a 
slave  or  a  freeman,  with  a  taberna  or 
any  particular  business,  and  a  con- 
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tract  has  been  made  with  him  in 
relation  to  the  business  he  has  been 
appointed  to  manage.  This  action  is 
called  institoria,  because  he  who  is 
placed  at  the  head  of  a  taberna  is 
called  institor.  This  formula  also 
proceeds  for  the  whole  (m  solidum). 

Just.  iv.  7.  2. 

(?/)  As  is  often  the  case  with  us,  the  owner  of  a  vessel 
employed  a  master  or  captain,  whose  duty  it  was  to  take 
charge  of  the  vessel  whilst  at  sea,  and  in  addition  to  the 
master,  whose  office  it  was  simply  to  navigale  the  vessel, 
an  officer  was  appointed,  answering  to  our  supercargo, 
who  had  charge  of  the  cargo,  and  whose  ordinary 
duty  it  was  to  transact  the  business  at  the  port  of  de- 
stination. He  yvas  called  the  magister  navis.  Ulpianus  says, 
"  Magistrum  navis  accipere  debemus  cui  totius  navis 
ci  ra  mandata  est."  1.  1.  s.  1.  Dig.  de  exercit.  act.  (14.  1). 
Paulus  says,  "  Cui  prsecipua  cura  rerum  incumbit,  et  qui 
magis  quam  ceteri  diligentiam  et  sollicitudinem  rebus,  quibus 
praesunt,  debent,  hi  magistri  appellantur."  1.  57.  Dig.  de  verb, 
sig.  (50.  16).  Paulus  also  says,  "  Quod  cum  discipulis  eorum 
qui  officinis  vel  tabernis  prassunt  contractum  est,  in  magistros 
vel  institores  tabernae  in  solidum  actio  dabitur."  Recep. 
Sent.  ii.  8.  3.  Gaius,  in  his  provincial  edict  says,  "  Nam  et 
plerique  pueros  puellasque  tabernis  prseponunt."  1.  8.  Dig.  de 
inst.  act.  (14.  3.) 

72.  Praeterea  tributoria  quoque  72.  Moreover,  the  actio  trihutoria 
actio  in  patrem  dominumve  Frcetoris  is  given  against  the  father  or  the 
edicto  (£)  de  eorum  mercihus  rebusve  master  by  the  edict  of  the  Praetor, 
constituta  est,  cum  filius  servusve  in  with  respect  to  the  merchandise 
peculisiri  merce  scienti  patre  dominove  or  property  of  a  son  or  slave  ; 
negotiatur.  Nam  si  quid  cum  eo  when  that  son  or  slave,  with  the 
ejus  rei  causa  contractum  erit,  ita  knowledge  of  his  father  or  master, 
Prostor  jus  dicit,  ut  quidquid  in  his  trades  with  his  poculium.  For  if  any 
mercihus  erit,  quodque  inde  receptum  contracts  are  made  in  the  course  of 
erit,  id  inter  patrem  dominumve,  si  this  business,  the  Prastor  ordains  that 
quid  ei  dcbehitur,  et  ccteros  creditores  the  entire  produce  and  profit  re- 
pro  raid  portionc  distribuatur.      Et  suiting    fi'om    the    traffic    shall    be 
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quiaipsipatn  dominove  distributionem 
permittit,  si  quis  ex  creditoribus  quce- 
ratur,  quasi  minus  ei  tributum  sit 
quam  oportuerit,  hanc  ei  actionem 
accommodat,  quce  tributoria  appeU 
latur. 


divided  between  the  father  or  the 
master,  if  anything  be  due  to  him, 
and  the  rest  of  the  creditors  in  pro- 
portion to  tlieir  claims.  And  since 
the  distribution  is  permitted  to  be 
made  by  the  father  himself,  or  by  the 
master,  if  any  creditor  complains  that 
he  has  received  less  than  his  due,  the 
Praetor  gives  him  the  actio  tributoria. 


Just.  iv.  7.  3. 

(z)  This  is  Husclike's  reading.  Laclimann  wishes  to  read 
"  de  peculiaribiis  mercedibus."  Compare  what  Gaius  says 
in  1.  27.  pr.  Dig.  de  pecul.  (15.  1).  Tlie  lacuna  which  occurs 
from  ss.  72  to  74  the  editors  have  not  hesitated  to  supply 
from  the  Institutes.  Lachmann  says,  "  In  reliqua  quidem 
hujus  paginge  parte,  nee  non  in  universa  pag.  seq.  nihil  legi 
potuit :  sed  cum,  quae  ibi  evanuerint,  non  solum  quantum 
ad  sententiam  attinet,  verum  etiam  maximam  partem  verbis 
tenus  servata  esse  videantur  in  Inst.,  lacunam  inde  explere 
non  dubitavi.  Institutionum  tamen  auctores,  ne  verbosa 
iieret  disputatio,  in  solam  servi  dominique  personam  direxe- 
runt  sermonem  ;  quod  cum  a  Gaii  nostri  instituto  alienum 
esse  animadverterem,  filii  patrisque  mentionem  suo  quoque 
loco  adjeci.  Quae  prseterea  mutanda  visa  sint,  sequentes 
notse  indicabunt."     In  loco,  note  31. 


73.  Prmterea  introducta  est  actio  de 
peculio  deque  eo  quod  in  rem  patris 
dominive  versum  erit,  ut  quamvis 
SMte  voluntate  patris  dominive  nego- 
ti^ini  gestum  erit,  tamen  sive  quid  in 
rem  ejus  versum  fuerit,  id  totum  prce- 
stare  debeat,  sive  quid  non  sit  in  rem 
ejus  versum,  id  eatenus  prcBsta/re  de- 
beat,  quatenus  peculium  patitur.  In 
rem  autem  patris  dominive  versum 
intellegitur  quidquid  necessario  in 
rem  ejus  impenderit  Jilius  servusve 
veluti  si  mutuatus  pecuniam  credito- 
ribus ejus  solvent,  autoxliJicia.ruentia 


73.  The  Praetor  has,  moreover,  intro- 
duced an  action  relating  to  the  pecu- 
lium  and  to  those  things  which  turned 
to  the  profit  of  the  father,  or  of  the 
master;  as  although  a  contract  may 
have  been  made  without  the  consent 
of  the  father,  or  of  the  master,  yet  if 
the  father  or  the  master  has  been 
benefitted,  he  ought  to  be  held  liable 
to  the  full  extent  of  the  profit,and  if 
no  profit  has  resulted,  he  ought  to  be 
responsible  to  the  amount  of  the  pccu- 
Hum.  Now  that  is  regarded  as  having 
turned  to  the  advantage  J    the  father 
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fulscrit,  aut  familio'  frumentum  erne- 
rit,  vel  ctiam  fundam  aut  quamlihct 
aliam  rem  necessariam  mercaias  erit. 
Itaqne  si  etc  decern  ut  puta  festertiis 
guce  servus  tims  a  Titio  mutaa  acccpit 
creditori  tiio  quinque  sestertia  soh'crit, 
reliqua  vero  quinque  quolibet  modo 
consuinpscrit,  pro  quinquo  quidem  in 
solidum  dumnari  dehes,  pro  ceteris 
vera  quinque  eatenus,  quatenus  in  jpe- 
culio  sit :  em  quo  scilicet  apparet,  si 
iota  decern  sestertia  in  rem  tuam  versa 
fuerint,  tota  decern  sestertia  Titium 
consequi  posse.  Licet  enim  una  ast 
actio  qua  de  peculio  deque  eo  quod  in 
rempatris  dominive  versum sit  agitur, 
tamen  duas  hahet  condemnationes. 
Itaque  judex  aput  qxiem  ea  actione 
agitur  ante  dispicere  solet,  an  in  rem 
patris  dominive  I'ersum  sit,  nee  aliter 
adpeculii  cestimationem  trot/)isit,  quam 
si  aut  nihil  in  rem  patris  dominive 
versum  intellegatur,  aut  non  totum. 
Cum  autem  quceritur  quantum  in  pe- 
culio sit,  ante  (Zt'ducitur  quod  patri 
dominoi'o  quique  in  'potcstate  ejus  sit 
a  filio  Bcrvove  debetur,  et  quod  super- 
esfc,  hoc  solum  pecuHum  esse,  intclle- 
gitur.  Aliquando  tamenid quod ci'dobet 
filius  servusvo  qui  in  potestate  patris 
dominive  est  non  deducitur  ex  peculio, 
velut  si  is  cui  debet  in  hujus  ipsius 
peculio  sit.  (a) 


or  of  tho  master,  -wbich  the  eon  or  the 
slavo  has  laid  out  in  necessary  ex- 
penditure on  his  property.  For  ex- 
ample, if  havinc^  received  money  as  a 
mutaum,  ho  has  paid  it  to  the  credi- 
tors of  his  father  or  master,  or  if 
he  have  repaired  dilapidated  build- 
ings, or  have  purchased  wheat  for  the 
household,  or  even  land,  or  any  other 
necessary  thing.  Thus,  if  out  of  ten 
thousand  sesterces  wliich  your  slave 
has  received  from  Titius  as  a  miduxiin, 
he  shall  pay  five  thousand  to  ono  of 
your  creditors  and  expend  the  other 
five  thousand  in  any  other  way,  you 
would  be  condemned  to  pay  the  whole 
of  the  first  five  thousand  and  so  much 
of  the  other  five  thousand  as  the  slaves 
pecuUum,  amounted  to.  Hence  ib 
appears  that  if  the  whole  ten  thousand 
sesterces  had  been  spent  on  your  pro- 
perty, Titius  could  have  recovered 
the  whole  from  you.  For,  although  it 
is  but  one  actio  by  which  the  plaintiff 
proceeds  against  the  pccitZNi));  and 
against  the  amount  which  lias  accrued 
to  tho  profit  of  the  father  or  of  the 
master,  yet  it  has  two  condemnations. 
Aud  therefore  the  judge  before  whom 
the  action  is  brought  first  considers 
•whether  any  advantage  has  resulted 
to  the  master  or  the  father,  and 
does  not  proceed  to  estimate  tho 
value  of  the  pcculium  until  he  has  as- 
certained that  no  part,  or  not  the 
whole  of  the  sum  due,  has  been  expen- 
ded for  the  benefit  of  the  master  or  of 
the  father.  When  the  value  of  the 
peculinni  is  thus  being  ascertained, 
a  deduction  is  first  made  of  that 
which  is  due  by  tho  son  or  tho 
Blave  to  the  father^  or  tho  master, 
or  anyone  under  his  potestas,  and 
the  balance  only  is  considered  to 
be  the peculium.  Yet  it  is  sometimes 
the  case  that  what  a  son  or  a  slave  is 
indebted  to  anyone  under  tho  poicstas 
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of  tho  father  or  of  the  maBter,  is  not 

deducted  from  the  pecuUwn,  when, 

for  cxairiplo,  ho  to  -whom  the  son  or 

Just.  iv.  7  4.  the  slave  is  indebted  forms  a  part  of 

this  ijcculium. 

(a)  The  Praetor  gave  the  "  actiones  de  peculio  "  and  "  de 
in  rem  verso"  against  a  father  or  a  master  in  favour  of  a 
person  who  had  traded  with  his  son  or  his  slave  possessed  of 
a  peculiura,  wlien  liability  had  been  incurred  without  the 
knowledge  of  the  father  or  the  master.  It  was,  however,  not 
only  given  to  the  extent  of  the  peeulium,  if  the  father  or  the 
master  had  made  no  profit  by  the  act  which  had  given  rise 
to  the  action  ;  but  also  to  the  extent  of  the  profit  which  he 
had  derived  from  it,  if  any  had  been  made.  The  Condem- 
tion  in  this  case  was  duplex.  The  judge  in  a  preliminary 
investigation  ascertained  whether  there  had  been  profit  for 
the  father  or  the  master  of  the  slave  and  condemned  accor- 
dingly. In  the  contrary  case  the  Condemnation  was  given 
only  to  the  extent  of  the  peeulium. 

When  an  action  de  peculio  was  brought  for  the  amount 
of  the  peeulium,  for  example,  if  it  were  a  hundred  aurei, 
and  the  slave  to  whom  it  belonged  owed  fifty  to  the  son  of 
his  master  or  to  some  other  slave  under  the  power  of  the 
same  master,  the  judge  would  then  deduct  these  fifty  aurei, 
so  that  the  plaintiff  could  only  recover  the  remaining  fifty. 
But  if  the  slave  to  whom  the  fifty  aurei  were  owing  hap- 
pened to  be  appendant  to  the /)ecM/?Mw?,  being  in  a  sense  a 
part  and  parcel  of  it,  the  judge  could  not  deduct  the  fifty 
aurei  due  to  the  vicarial  or  sul)ordinate  slave,  and  conse- 
quently the  plaintiff  would  get  the  entire  hundred  aurei, 
Thcophil us  assigns  tlie  following  reason  for  this  :  "  Et  cum 
ita  se  res  habeat,  non  potest  vicarius,  cujus  sestimatione  pe- 
eulium augetur,  et  ipse  illud  minuere,  eo  nomine,  quod  sibi 
aliquid  debeatur;  ne  eadem  persona  duos  contrarias  habere 
functiones  videatur,  ut  simul  et  augcatet  minuat  peeulium." 
s.  4.  Instit.  quod  cum  eo.  (4.  7.)  Theophilus  in  Harris's 
Just.  hoc.  tit.,  and  Domenget  in  loco. 
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74.  Ceterum  dubium  non  est,  quin 
is  quoque  qui  jussu  patris  dominive 
contraxerit,  cuique  institoria  vel  ex- 
ercitoria  formula  competit,  de  pe- 
culio  aut  de  in  rem  verso  agere 
po?sit.  Sed  nemo  tam  stultus  erit, 
ut  qui  aliqua  illarum  actionum  sine 
dubio  Bolidum  consequi  possit,  in 
dlffioultatem  se  deducat  probandi  (b) 
in  rem  patris  dominive  versum  esse,  vel 
habere  filium  servumve  peculium,  et 
taiitum  habere,  ut  solidum  sibi  solvi 
possit.  Is  quoque  cui  tributoria  actio 
competit,  de  peculio  vel  de  in  rem 
verso  agere  potest :  sed  huic  sane 
plerumque  expedit,  hac  potius  actione 
uti  quam  tributoria.  Nam  in  tribu- 
toria ejus  solius  peculii  ratio  habetur 
quod  in  his  mercibus  erit,  quibus 
negotiatur  filius  servusve,  quodqne 
inde  receptum.  erit,  at  in  actione 
peculii,  totius :  et  potest  quisque 
tertia  forte  aut  quarta  vel  etiam 
minoro  parte  peculii  negotiari  maxi- 
mam  vero  partem  in  prcediis  vel  in 
aZiis  rebus  habere;  longe  Toiagis  si 
potest  adprobari  id  quod  debeatur 
totmn  in  rem  patris  dominive  versum 
esse,  ad  banc  actionem  transire  debet. 
Nam,  ut  supra  diximns,  eadem  for- 
mula et  de  peculio  et  de  in  rem  verso 
agitur. 


Jusx.  iv.  7.  5. 


74.  Moreover,   there  is   no  doubt 
but  that  he  who  has  contracted  with 
a  son   or  slave  acting  by   command 
of  his  father  or  master,  and  who  may 
sue  either  by  the  formula  institoria 
or    exercitoria,   may    also      proceed 
by  the  actio  d.e  peculio  or  that  cfe  in 
rem  verso.     But  no  man  who,  by  one 
of  these  actions,  could  without  doubt 
recover    the    whole,    would    be    so 
foolish  as  to  draw  upon  himself  the 
difficulty   of  proving  that  profit  has 
resulted  to  the  father  or  the  master, 
or  that  the  son  or  the  slave  has  a 
peculium,  and  that  this  peculium  is 
of  sufficient  value  to  meet  his  entire 
claim.     Further  he  who  is  competent 
to  bring  the  actio  tributoria  may  also 
sue  by   the  actio  de  peculio  or  de  in 
rem  verso ;  but  it  is  clearly  more  ad- 
vantageous in  most  cases  for  him  to 
proceed  by  the  latter  action,  than  to 
make  use  of  the  actio  tributoria.    For 
in  the   actio  tributoria  account  will 
be  taken  only  of  that  portion  of  the 
peculium  which  has  been  employed 
in     the     business     that     has     been 
carried  on  by  the  son  or  slave,  and 
of  whatever  has  resulted  from  these 
transactions ;  but  on  the  other  hand 
in  the  actio  de  peculio  the  entire  pe- 
culium  enters  into  the  calculation ; 
and  it  may  be  that  the  slave  has  en- 
gaged in  business  with  the  third  or 
the  fourth,  or  perhaps  even  a  smaller 
part    of   his    peculium,    whilst    the 
greater  part   has  been  invested  in 
land  or  in  other   things.     But  if  it 
can     be     proved,     that     what      is 
due  has  been  expended  entirely  to 
the    advantage  of  the  father  or  of 
the  master,  it  is   far  better  that  he 
should  have  recourse  to  this  action. 
For  as  we  have  said  above,  we  sue 
by   the   same   formula  both   in  the 
actio    de  peculio    and  in  that  de  in 
rem  verso. 
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(b)  Before  the  words  placed  in  italics,  Huschke  says 
that  there  is  in  the  MS.  manifestly  the  letter  h,  which 
he  takes  to  stand  for  hac,  and  refers  to  the  "  actio  de  peculio 
vel  in  rem  verso."  Huschke's  Kritik.  p.  175.  Gains  now 
proceeds  to  consider  "  noxal  actions." 


75.  Ex  maleficiis  filiorum  familias 
servorumve,  veluti  si  furtum  fecerint 
aut  injuriam  commiserinfc,  noxales 
actiones  proclita>  sunt,  uti  liceret 
patri  dominove  aat  litis  eestimationem 
suffere  aut  noxae  dedere  :  ersd  enini 
iniqwum  nequitiam  eorum  ultra  ipso- 
nim  corpora  parentibus  dominisve 
damnosam  esse. 

Just.  iv.  8. 1. 


75.  The  ofifences  of  children  or  of 
slaves,  as,  if  they  commit  a  theft 
{furtum),  or  injury,  give  rise  to 
noxal  actions ;  which  leave  to  the  fa- 
ther or  the  master  the  option  either 
of  paying  the  estimated  damages  or 
surrendering  the  wrong-doer  {noxa)  j 
for  it  were  inequitable  that  the 
offence  of  a  son  or  a  slave  should 
damage  the  father  or  the  master 
beyond  the  value  of  the  persons  of  the 
offenders. 


76.  Constitutae  sunt  autem  noxales 
actiones  aut  legibus  aut  edicto.  Legi- 
bus,  velut  furti  lege  xii  tabularum 
damni  injurise  [velut]  lege  Aquilia. 
Edicto  Prsetoris  velut  injuriarum  et 
vi  bonorum  raptorum.  (c) 

Just.  iv.  8.  4. 


76.  Noxal  actions  have  been  estab- 
lished either  by  law  or  by  edict  j  by 
law,  for  example,  in  the  case  of  theft 
by  the  law  of  the  Twelve  Tables, 
in  the  case  of  wrongful  damage 
by  the  lex  Aquilia ;  and  by  the 
edict  of  the  Praetor  in  the  case  of 
injuries  and  of  property  taken  by 
force  {vi  bonorum  raptorum). 


(c)  These  actions  were  given  to  protect  a  person  from 
wrongs  committed  by  filii-familias,and  by  slaves.  The  father 
and  the  master  of  the  slave  might  rid  themselves  of  all  liabil- 
ity by  abandoning  the  wrong-doer  to  the  plaintiff.  Justinian 
abolished  the  law  so  far  as  children  were  concerned,  as  the 
custom  had  already  fallen  into  desuetude.  As  to  the  mean- 
ing of  the  term  "Noxa,"  Festus  observes,  "Noxia,  ut  Ser. 
Sulpicius  Rufus  ait,  damnum  significat,  apud  poetas  autem 
et  oratores  ponitur  pro  culpa. — Item  cum  lex  jubet  noxae 
dedere,  pro  peccato  dedi  jubet."  Sub  voce  "Noxia," 
Miiller.  p.  174.     Paulus  says,  "  Interdicta  noxalia  ea  sunt 
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quEe  oh  delictum  eorum,  quos  in  potestate  habemus,  dantur, 
etc."  1.  5.  Dig.  de  intend.,  etc.  (43.  1.)  Gains  says, 
"Noxae  appellatione  omne  delictum  continetur."  1.  238. 
s.  3.  Dig.  de  verb.  sig.  (50.  60.)  Gai.  i.  140.  "  Noxa 
autem  est  corpus  quod  nocuit."     Just.  iv.  8. 1. 


77.  Omnes  autem  noxales  actiones 
capita  sequuntur.  Nam  si  filius  tuus 
servusve  noxam  commiserit,  quamdiu 
in  tua  potestate  est,  tecum  est  actio ; 
si  in  alterius  potestatem  pervenerit, 
cum  illo  incipit  actio  esse;  si  sui 
juris  cceperit  esse,  directa  actio  cum 
ipso  est,  et  noxse  deditio  extinguitur. 
Ex  diverso  quoque  directa  actio  nox- 
alis  esse  incipit :  nam  si  pater-fa- 
milias  noxam  commiserit,  et  hie  se 
in  adrogationem  tibi  dederit  ant  ser- 
vns  tuus  esse  cceperit,  qiwd  quibus- 
dam  casibus  accidere  prime  com- 
mentario  tradidimus,  incipit  tecum 
noxalis  actio  esse  quae  ante  directa 
fuit.  (d) 


77.  But  all  noxal  actions  are  at- 
tached to  the  delinquent  himself  (ca- 
pwb  sequuntur).  For  if  your  son  or 
your  slave  has  committed  an  offence  so 
long  as  he  is  under  your  potestas  the 
noxal  action  lies  against  you;  if  he 
shall  have  come  nnder  the  potestas  of 
another, the  action  lies  against  the  new 
master;  if  the  offender  has  become 
sui  juris,  an  actio  directa  lies  against 
the  offender  himself,  and  the  claim 
to  the  surrender  of  the  wrong- 
doer is  extinguished.  On  the  other 
hand,  the  actio  directa  may  also  be- 
come noxal ;  for  if  a  paterfamilias- 
after  having  committed  an  oflFence 
give  himself  to  you  in  arrogation,  or 
become  your  slave  (which  may  happen 
in  certain  cases  as  we  have  explained 
in  the  First  Commentary),  then  the 
actio  which  was  formerly  directa  be" 
comes  from  that  time  a  noxal  action 
against  you. 

(d)  If  the  wrong-doer  were  himself  sui  juris,  the  action 
brought  by  the  party  injured  was  said  to  be  direct.  The 
word  direct  was  employed  as  we  have  already  seen  in 
several  acceptations.  Thus  the  term  was  applied  to  an 
action  given  by  the  jus  civile,  as  opposed  to  that  given  by 
the  preetorian  law.  An  action  was  also  said  to  be  direct 
if  it  were  contrasted  with  the  action  which  a  party  had 
against  a  co-contractee,  which  was  called  contraria.  See 
Domenget  in  loco. 


Just.  iv.  8.  7. 


78.  Sed  si  filius  patri  aut  servna 
domino  noxam  commiserit,  nulla 
actio  nascitur:    nulla  enim  omnino 


78.  But  if  a  son  has  committed  an 
offence  against  his  father,  or  a 
slave  against  his  master,  no  action 
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inter  me  et  enm  qui  in  potestate  mea 
est  obligatio  nascitur.  Ideoque 
etsi  in  alienam  potestatem  pervene- 
rit  aut  sui  juris  esse  coeperit,  neque 
earn  ipBO,  neque  cum  eo  cujus  nuno 
in  potestate  est  agi  potest.  Unde 
quseritur,  si  alienus  servus  filiusve 
noxam  commiserit,  mihi,  et  is  postea 
in  mea  esse  coeperit  potestate,  utrum 
intercidat  actio,  an  quiescat.  Nostri 
pr^ceptores  intercidere  putant,  quia 
in  eum  casum  deducta  sit  in  quo 
actio  consistere  non  potuerit,  ideoque 
licet  exierit  de  mea  potestate,  agere 
me  non  posse.  Diversse  scholae  auc- 
tores,  quamdiu  in  mea  potestate  sit, 
quiescere  actionem  putant,  cum  ipse 
mecum  agere  non  possum;  cum  vero 
exierit  de  mea  potestate,  tunc  eam 
resuscitari.  (e) 


Just.  iv.  8.  6. 


arises ;  for  no  obligation  exists  be- 
tween  me  and  the  person  who  is  under 
my  potestas.  And  so  also,  although 
he  has  come  under  the  potestas  of 
another,  or  has  become  sui  juris, 
no  action  can  be  brought  either 
against  the  man  himself,  or  against 
him  in  whose  potestas  he  now  is.  Hence 
if  the  slave  or  son  of  a  third  party 
has  committed  an  offence  against  me 
and  he  afterwards  comes  under  my 
potestas,  it  is  a  question  whether  the 
right  of  action  is  lost  or  is  merely  in 
abeyance.  According  to  the  opinion 
of  the  doctors  of  our  school, the  right  of 
action  is  lost,  since  a  state  of  things 
has  arisen  in  which  it  cannot  exist  j 
and  thus  I  cannot  sue  even  if  he 
subsequently  pass  from  under  my 
potestas.  The  doctors  of  the  op- 
posite school  on  the  other  hand  are 
of  opinion  that  so  long  as  the  of- 
fender  is  under  mj potestas  the  action 
is  in  abeyance,  because  I  cannot  sue 
myself;  but  that  it  revives  when  he 
ceases  to  be  under  mj  potestas. 


(e)  Justinian  adopted  the  opinion  of  the  Sabinians. 
After  explaining  the  impropriety  of  children  being  surren- 
dered to  the  party  injured,  he  concludes  by  saying,  "  Et 
ideo  placuit,  in  servos  tantummodo  noxales  actiones  esse 
proponendas,  quum  apud  veteres  legum  commentatores  in- 
venimus  ssepius  dictum,  ipsos  filios-familias  pro  suis  delictis 
posse  conveniri." 


79.  Cum  autem  filius  familias  ex 
noxali  causa  mancipio  datur,  diveifsae 
scholge  auctores  putant  ter  eum  man- 
cipio dari  debere,  quia  lege  xii  tabu- 
larum  cautum  sit,  ne  aliter  filius  de 
potestate  patris  exeat,  quam  si  ter 
fue7"it  mancipatus :  Sabinws  et  Cassiua 
ceterique  nostrse  scholse  auctores 
sufficere  unam  mancipationem  :  cre- 


79.  But  when  a  filius -familias  is 
given  in  mancipium  in  consequence  of 
a  noxal  action  (^ex  noxali  causa),  the 
doctors  of  the  opposite  school  are  of 
opinion  that  he  ought  to  be  given 
three  times  in  mancipation;  since  it  is 
ordained  by  the  law  of  the  Twelve 
Tables  that  a  son  shall  not  pass 
from  under  the  potestas  of  a  father. 
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dideniBfc  enim  tres  lege  xii  tabularum 
ad  voluntarias  mancipationes  pei'- 
tinere. 


except  by  a  triple  mancipation; 
Sabinus  and  Cassias  with  the  other 
doctors  of  our  school  held  that  one 
mancipatio  was  sufficient ;  for  they 
were  of  opinion  that  the  three  manci- 
pations mentioned  in  the  law  of  the 
Twelve  Tables  related  to  cases  of 
voluntary  mancipation. 


80.  Haeo  ita  de  his  personis  quae 
in  potestate  simt,  sive  ex  contractu 
eive  ex  maleficio  earum  controversia 
asset.  Quod  vero  ad  eas  personas 
quae  in  mnnu  mancipiove  sunt,  ita 
jus  dicitur,  ut  cum  ex  contractu. 
earum  ageretur,  nisi  ab  eo  cujus  juri 
Bubjectse  sint  in  soHclum  defendantur, 
bona  quae  earum  /wtura  forent,  si 
ejus  juri  subjectse  non  essent,  veneat. 
Sed  cum  rocissa  capitas  deminutione 
imperio  continenti  judicio,  (/) 
[Desunt  24  lin.] 


80.  Such  is  the  law  in  regard  to 
those  persons  who  are  under  the  po- 
testas,  if  a  suit  arise  out  of  a  con- 
tract or  from  the  delict  of  such  persons. 
With  reference  to  those  persons  who 
are  in  manu  or  in  mancipio,  the  law 
thus  speaks, — that  in  the  case  of 
an  action  arising  out  of  their  con- 
tracts, unless  i  he  action  be  defended 
in  solidum  by  the  patron  under  whose 
23ofcsf  as  they  are  placed,  all  property 
which  would  have  become  theirs,  if 
they  had  not  been  alieni  juns, 
shall  be  sold  ;  but  wlien  by  the 
annulling  of  the    capitis   deminutio. 


(f)  In  the  Codex  Ver.,  of  page  cxxvJ  24  lines  are 
wanting.  Huschke,  after  the  word  "judicio,"  proposed  to 
read  as  follows  :  "  agitur,  etiam  eum  ipsa  muliere,  quae  iu 
manu  est,  agi  potest,  quia  tam  tutoris  auetoritas  neeessaria 
non  est."  He  thinks  that  Gaius  had  spoken  of  noxal 
actions  given  in  consequence  of  any  injury  done  by  vicious 
animals,  and  that  then  he  went  on  to  say,  "illud  omnium 
noxalium  actionum  commune  esse,  quod  si  servus  vel  animal 
ante  litis  contestationem  mortuura  sit,  noxalis  actio  extin- 
guitur.  Aliud  juris  esse,  si  post  litis  contestationem 
moriatur."  The  remainder  of  the  page  he  thinks  treated  of 
a  controversy  unknown  to  us.  See  Huschke's  Gaius  in 
loco.     Also  Kritik  in  loco.  pp.  175,  178. 
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81.  Quamqitam  dixiraua  .  (g)  .  .  per- 
Mitssum  fuissc  .  .  .  mortuos  homines 
dedere,  fcamen  et  si  qiiis  ewm  dederit 
qui  fato  suo  vita  excessorit,  aeque 
liberafiw. 


81.  Although  we  have  said  .  .  that 
it  was  [not]  permitted  anyone  to  sur- 
render dead  slaves  in  a  noxal  action, 
yet  if  anyone  have  surrendered  the 
body  of  one  who  has  died  naturally, 
he  is  likewise  freed. 


(g)  Huschke  and  Hollweg  propose  to  read  "  reo  non  "  in 
this  lacuna. 


•82.  Nunc  admonendi  sumus  agere 
jposse  quemlihet  aut  suo  nomine  aid 
alieno.  Alieno,  veluti  cognitorio, 
procuratorio,  tutorio,  curatorio :  cum 
dim,  quo  tempore  erant  leg:s  actiones, 
in  usu  fuisset  alteriMs  nomine  agere 
non  licere,  nisi  pro  popuZo  et  libertatia 
causa.  (Ji) 


82.  We  must  now  mention  that  a 
person  may  conduct  an  action  either 
in  his  own  name  or  in  that  of  another. 
In  the  name  of  another,  as  for  ex- 
ample, a  cognitor,  a  procurator,  a 
tutor,  or  a  curator  ;  whilst  formerly 
at  the  time  of  the  leg  is  actiones,  it 
was  not  permitted  to  sue  in  the  name 
of  another  except  for  the  people  (pre 
populo'),  and  for  the  sake  of  freedom. 


(A)  In  the  Institutes  of  Justinian  we  find  two  other  excep- 
tions in  addition  to  those  given  in  the  text.  By  the  lex 
Hostilia  an  "  actio  furti"  might  be  brought  in  the  name  of 
one  who  was  a  prisoner  in  the  hands  of  an  enemy,  or  of 
a  person  absent  in  the  service  of  the  State  or  under  the  care 
of  a  tutor.  Cicero  furnishes  us  with  another  exception  in  the 
case  of  the  "actio  repetundarum,"  which  a  person  might 
bring  for  a  stranger.  The  Orator  says,  "  Clarissimi  viri 
nostrse  civitatis,  temporibus  optimis,  hoc  sibi  amplissimum 
pulcherrimumque  ducebant,  ab  hospitibus  clientibusque 
suis,  ab  exteris  nationibus,  quae  in  amicitiam  populi  Romani 
ditioneraque  essent,  injurias  propulsare,  eoruraque  fortunas 
defendere."  Cic.  in  Q.  Caecilium.  20.,  see  also  l(i.  Instit. 
pr.  de  iis  per  quos  agere  pos.  (4.  10.)     Donienget  in  loco. 


83.  Cognitor  autem  certis  verbis 
in  litem  coram  adversario  substitui- 
tur.  Nam  actor  ita  coguitorem  dat : 
QUOD  EGO  A  TE  verW  gratia  fundum 

PETO,  IN  EAM  HEM  LrCIUMTIlIUM  TIBI 


83.  Now  the  cognitor  is  substituted 
in  the  course  of  the  suit  by  the  pro- 
nouncing of  certain  words  in  the  pre- 
sence of  the  opposite  party.  For  the 
plaintifiF appoints  a  cognitor  as  follows: 

z  z 
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COGNITOREM    DO ;    adversarius    ita : 

QDiNDOQUE  TU  A  ME  EUNDEM  PETIS, 
IN  EAM  Ei,M  PUBLIUM  M.'EVIUM    COGNt- 

TOEEM  DO.    Potest,  ut  actor  ita  dicat ; 

QUOD  EGO  TECDM  AGEKE  VOLO,  IN  EAM 

EEM    COGNITOREM    DO :     adversciritts 

iia:  QUANDOQUE  IV  MECUM  AGEKE 
VIS,     IN     EAM      EEM     COGNITOREM     DO. 

Nec  interest,  prsesens"  an  absens 
cognitor  detur :  sed  si  absens  datus 
fne/it,  cognitor  ita  erit,  si  cognoverit 
ct  swsceperii  officium  cognitoris. 


"  Because  I  claim  from  thee,"  for  ex- 
ample, a  piece  of  land,  "  I  appoint 
in  this  suit  Lucius  Titius  as  cognitor 
against  you."  The  defendant  ap- 
points a  cognitor  in  the  following 
form:  "And  since  yon  claim  the 
land  from  me,  I  appoint  as  cognitor 
for  the  purpose  of  this  suit,  Pnblius 
MsDvius."  The  plaintiff  may  also 
speak  thus  :  "As  I  desire  to  sue  yon, 
I  appoint  a  cognitor  for  the  purpose 
of  the  suit ;  "  and  the  defendant  may 
speak  as  follows :  "  Since  you  wish 
to  sue  me,  I  appoint  a  cognitor  for 
the  purpose  of  the  suit."  Nor  does 
it  make  any  difference  whether  the 
man  appointed  as  a  cognitor  be  pre- 
sent or  absent :  but  if  anyone  be  ap- 
pointed in  his  absence  he  will  only  be- 
come cognitor  when  he  has  received 
notice,  and  has  undertaken  the  duties 
of  the  office. 


84.  Procurator  vero  nullis  certis 
verbis  in  litem  suhstitnitur ;  sod  ex 
solo  mandato,  et  absente  etignorante 
adversario,  constituitur.  Quinetiam 
sunt  qui  putant  vel  eum  procuratorem 
videri  cui  non  sit  mandatnm,  si  modo 
bona  fide  accedat  acl  negotium  et 
caveat  ratam  rem  dominium  habi- 
turum.  Igitur  et  si  non  edat  man- 
datum  procitrafor  experiri  potest,  quia 
saepe  mandatum  initio  litis  in  ob- 
scuro  est  et  postea  aput  judicem  ob- 
tenditur.   (i) 


JcsT.  iv.  10.  1. 


84.  The  "procurator  is  substituted 
in  the  process  without  any  special 
form  of  words,  but  by  means  of  amere 
mandatum,  andhe  mayalsobe  appoin- 
ted both  in  the  absence  and  without 
the  knowledge  of  the  opposite  side. 
Moreover,  some  are  of  opinion 
that  even  he  is  to  be  regarded  as 
procurator  who  has  received  no  man- 
date, if  only  he  has  undertaken  the 
transactions  hona  fide,  and  has  given 
security  that  the  decision  shall  be 
consented  to  by  his  principal.  Hence 
if  the  procurator  should  not  exhibit  a 
mandatum,  still  ho  may  sue ;  because 
often  at  the  beginning  of  a  suit 
the  mandatum  is  kept  in  reserve,  but 
is  subsequently  produced  before  the 
judex. 


(i)  The   employment  of  an  Advocate  did  not  change  the 
subject  of  the  suit,  as  he  was  simply  the  organ  of  the  person 
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for  whom  he  acted.  The  Procurator,  however,  occupied 
quite  a  different  position,  as  he  took  the  place  of  the 
plaintiff  or  the  defendant  for  whom  he  might  act.  The  duties 
imposed  upon  the  Procurator  might  be  more  or  less  exten- 
sive. Thus  Paulus  says,  "  Procurator  aut  ad  litem,  aut  ad 
omne  negotium,  aut  ad  partem  negotii,  aut  ad  res  adminis- 
trandas  datur."     Recep.  Sent.  i.  3.  1. 

In  the  earlier  times  of  Rome  there  was  a  difficulty  in  the 
admission  of  a  Procurator  arising  from  the  mode  in  which 
the  process  was  conducted.  The  solemn  words  required  to 
be  spoken  both  by  plaintiff  and  defendant  rendered  such 
representation  next  to  impossible.  Hence,  Ulpianus  says, 
"  Nemo  alieno  nomine  lege  agere  potest."  1.  123.  Dig.  de 
div.  reg.  jur.  antiq.  (50.  17.)  {Notwithstanding  this  limita- 
tion, we  see  from  Gaius  iv.  82,  that  representation  was 
admissible  when  the  action  was  brought  pro  populo,  or 
if  it  were  lihertatis  causa.  A  State  or  Community  could 
not  as  such  appear  in  jure  ;  hence  a  procurator  was  author- 
ised by  what  we  should  now  denominate  a  "  Power  of 
Attorney  "  for  the  purpose  of  representation.  Again,  the 
love  of  freedom,  in  the  earliest  times  of  the  Republic, 
allowed  in  the  interests  of  liberty,  a  procurator  to  represent 
a  person  who  could  not  himself  take  part  in  a  process  on 
account  of  his  status  or  condition.  We  have  seen  that  by  a 
fiction  of  law,  the  heres  might  sue  as  the  representative  of 
the  defunctus  :  "  Id  quod  defuncti  fuit,  suum  esse,  id,  quod 
defuncto  debebatur,  dari  sibi  oportere."  Gai.  iv.  34. 
Before  the  right  of  representation  was  fully  recognised, 
the  need  which  was  sometimes  felt  for  such  assistance,  was 
remedied  by  means  of  the  employment  of  adstipulatores 
and  adpromissores  ;  namely,  sponsores  and  fidepromissores, 
who  were  employed  as  a  succedaneum  at  the  time  of  the 
legis  actiones,  and  for  legitima  judicia,  when  procuratio 
was  limited  or  impossible.  When  representation  came  to 
be  allowed,  adstipulation  ceased,  except  in  the  case  men- 
tioned by  Gaius  in  iii.  117.  "Cum  ita  stipulamur,  ut 
aliquid  post  mortem  nostrum  detur."     By  the  lex  Hostilia, 

zz2 


708 


COM.  IV.  SEC.  LXXXV. 


as  we  have  seen,  an  exception  Avas  made  in  favour  of  a 
person  in  captivity,  or  vs^ho  was  absent  rei  publica  causa. 
So  also  the  "  actio  furti"  might  be  brouoht  for  a  tutor  who 
was  precluded  by  absence  from  bringing  an  action.  Similar 
exceptions  also  were  made  for  certain  actions  by  the 
leges  Calpurnia,  Junia,  and  Servilia.  These  laws  gave  for 
the  civil  claim  a  right  of  action,  and  the  ])laintiff  might 
appoint  a  Roman  citizen  to  sue  on  his  behalf.  We  have 
also  seen  that  the  law  of  the  Twelve  Tables  (viii)  permitted  re- 
presentation in  the  case  of  the  "Talion."  Cato  orig.  apud 
Priscianum  vi.  p.  710.  "  Si  quis  membrum  rupit  aut  os  (for 
ossum)  fregit  talione proximus  agnatus  ulciscitur"  See  Dirk- 
sen  Zwolf  Tafeln  p.  517.  Keller's  Civ.  Proc.  s.  54.  note 
642.  Vat.  Frag.  s.  324.  Dig.  iii.  3.  "  De  procuratori- 
sub  et  defensoribus."  Puchta's  Instit.  vol.  ii.  pp.  51.  et 
seq. 


85.  Tutotea  antem  et  curatores 
quemadmodum  conatituantur,  primo 
commentario  rettalimus. 


85.  How  tutors  and  curators  are 
instituted  we  have  explained  in  the 
first  commentary,     [a.  144.  sqq.] 


Just.  iv.  10.  2. 


86.  Qui  autem  alieno  nomine  agit, 
intentionem  quidem  ex  persona  do- 
miai  sumit,  condemnationem  autem 
in  BHfim  personam  convertit.  Nam 
ei  verbi  gratia  Lucius  Titius  jpro 
Publio  Masvio  agat,  ita  formula  con- 
cipitur :    bi   paekx  numerium  negi- 

DIUM  PUBLIO  M^VIO  SESTERTIUM  X 
MILIA  DARE  OPOETERE,  JUDEX  NUME- 
RIUM NEGIDIUM  LUCIO  TITIO  SESTER- 
TIUM   X    MILIA     CONDEMNA.       Si      NON 

PARET,  ABSOLVE.  In  rem  quoque  si 
agat,  intendit  Publii  Maevii  rem 
esse  ex  jure  Quiritium,  et  condem- 
nationem in  suam  personam  con- 
vertit. 


86.  But  whoever  sues  in  the  name 
of  another  employs  in  the  intentio  the 
name  of  his  principal,  but  changes 
the  condemnatio  to  his  own  name. 
If,  for  example,  Lucius  Titius  sues  for 
Publius  Masvius,  the  formula  is  thus 
composed  :  "  If  it  appears  that  Nu- 
merius  Negidius  ought  to  give  ten 
thousand  sesterces  to  Publius  Majvius, 
let  the  judge  condemn  Numerius  Ne- 
gidius in  the  sum  of  ten  thousand 
sesterces  to  Lucius  Titius.  If  it  does 
not  appear,  absolve  him."  Utho  pro- 
curator sue  in  rem,  he  sets  forth  in 
the  intentio  that  "  the  thing  belongs 
to  Publius  McBvius  in  Quiritariau 
ownership,"  and  then  changes  the 
condemnatio  into  his  own  name. 
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87.  Ab  adversarii  quoque  parte  bI  87.  Also  when  anyone  appears  on 

interveniat  aliquis,  cum  quo  acfeio  the  part  of  the  defendant,  he  by 
constituitur,  intend  itur  dominum  whom  the  action  is  brought,  sets  out 
dare  oportere;  cond^mnatio  autem  the  intentio  as  follows,  "That  the 
in  ejus  personam  convertitur  qui  principal  ought  to  give,"  but  the  con- 
judicium  accepit.  Sed  cum  in  rem  rfcmnafio  is  against  the  person  whohaa 
agitnr,  nihil  in  intentione  facit  ejus  taken  the  place  of  the  defendant.  But 
persona  cum  quo  agitur,  sive  suo  when  the  action  is  in  rem,  the  name  of 
nomine  sive  alieno  aliquis  judicio  the  defendant  is  not  inserted  in  the 
interveniat ;  tantum  enim  intenditur  intejitio,  whether  he  sues  for  him- 
rem  actoris  esse.  (J)  self  or  appears  before  the  judicium  on 

behalf  of  another:  for  in  this  case 
the  intentio  only  states  "that  the 
thing  claimed  is  the  property  of  the 
plaintiff." 


(/)  We  have  already  seen,  in  sec.  84,  in  what  cases  and  to 
what  extent  the  principle  of  representation  was  permitted  in 
Roman  Civil  Process.  A  suitor  might  be  represented  either 
by  a  procurator  or  by  a  cognitor.  A  procurator  in  the  most 
extensive  signification  of  the  term  was  one  to  whom  the 
management  of  any  business  was  committed.  A  person 
might  commit  his  affairs  in  general  to  his  charge,  or  com- 
mission him  for  some  particular  business,  "  Procurator  est, 
qui  aliena  negotia  mandatu  domini  administrat.  Procura- 
tor autem  vel  omnium  rerum  vel  unius  rei  esse  potest,  con- 
stitutus  vel  eorum,  vel  per  nuntium,  vel  per  epistolara. 
Procurator  totorum  bonorum,"  Again,  "  Procurator  cui 
generaliter  libera  administratio  rerum  commissa  est." 
Again,  "  Cui  mandatum  est  vel  specialiter,  vel  cui  omnium 
negotiorum  administratio  mandata  est."  It  was  also  the  name 
applied  to  the  person  called  to  administer  a  variety  of 
offices  under  the  empire.  1.  1.  pr.  1.  63.  58.  Dig.  de  proc. 
et  defen.  (3.  3).  But  the  term  was  especially  used  for  the 
person  appointed  to  represent  another  in  an  action  at  law. 
Hence  Ulpianus  says,  "  Eum  vero,  qui  de  statu  suo  litigat, 
procuratorem  habere  posse  non  dubitamus,  non  solum  in 
administratione  rerum,  sed  etiam  in  actionibus  quK  ei  vel 
adversus  eum  competant,  etc."  By  an  imperial  rescript,  if 
any  one  was  in  danger  of  being  condemned  in  his  absence,  a 
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procurator  was  admitted  to  defend  him.  "  Pablice  utile 
est,  absentes  a  quibuseunque  defendi ;  nam  et  in  capitalibus 
judieiis  defensio  datur.  Ubicumque  itaque  absens  quis 
daranari  potest,  ibi  quemvis  verba  pro  eo  facientem  et  inno- 
centiam  excusantem  audiri  sequum  est,  et  ordinarium  ad- 
mittere ;  quod  et  ex  Rescripto  Imperatoris  nostri  apparet." 
The  same  jurist  has  recorded  the  words  of  the  Praetor. 
"Ait  Prsetor:    Cujus  nomine  quis  actionem    dari    sibi 

POSTULABIT  IS  EUM  VIRI  BONI  ARBITRATU  DEFENDAT  ;  ET  EI 
QUO  NOMINE  AGET,  ID  RATDM  HABERE  EUM,  AD  QUEM  EA  RES 
PERTINET,  BONI   VIRI  ARBITRATU    SATISDET."        1.  33.  SeCS.   1. 

2.  3.  Dig.  eod.  He  adds,  "  Procurator  dare  ad  ulciscendam 
injuriam,  ad  agendum,  ad  defendendum."  1.  8.  Dig.  eod. 
The  "  Procurator  in  rem  suam "  was  one  who,  in 
consequence  of  a  cessio,  assumed  the  right  of  action 
belonging  to  another.  Hence  Paulus  says,  "Sed  si  in  rem 
suam  datus  sit  procurator,  loco  domini  habetur,  etc."  1.  13. 
s.  1.  Dig.  de  pact.  (2.  14).  No  form  of  words  was  neces- 
sary in  constituting  a  procurator,  and  as  may  be  inferred 
from  the  above  he  might  be  appointed  without  the  know- 
ledge of  the  person  for  whom  he  was  required  to  act. 

The  cognitor,  on  the  other  hand,  as  representative  of  an- 
other party  in  the  process,  was  appointed  with  formal  words. 
Gai.  iv.  83.  97.  Paul.  Recep.  Sent.  1.  2.  Asconius  says 
that  the  cognitor  was  one.  "  Qui  defendit  alterum  in 
judicio — Cognitor  est,  si  prasentis  causam  novit  ac  sic 
tuetur  ut  suam."  Vid.  Ernest,  in  Clav.  Cic.  The  appoint- 
ment of  the  cognitor  took  place  in  the  i)resence  of  the  liti- 
gants, hence  "  Qui  alterius  litem,  coram  ab  eo  datus,  susci- 
piebat."  Festus,  lib.  iii.  Brissonius  says,  "  Cognitor  sem- 
per, prsesente  domino,  caussam  egisse :  et  ita  quidem  ex 
Asconii  loco  colligere  quis  posset.  Sed  rectius,  qui  ex 
Festo  colligunt,  cognitorem  semel  a  praesente  litigatore  da- 
tum, postea  et  absentis  caussam  persequi  potuisse."  Sub 
voce.     In  allusion  to  this,  Horace  says, 

" Ire  domum  atque 

relliculam  curare  jube;  fi  cognitor  ipse." — Sat.  il.  5.  36. 
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Cic.  pro   Ros.   Com.  Cap.   ii.     Gai.  ii.  252.  iv.  124.     The 

cognitor  was  said  to  be  substituted  "  in  locum  douiini,"  to 
which  the  jurists  add,  "  domini  loco  est,"  in  the  sense  that 
the  result  of  the  action,  whether  for  or  against  the  cognitor, 
had  the  same  effect  as  if  the  dominus  himself  had  conducted 
it.  See  Vat.  Frag.  sees.  317,  318,  319.  From  the  above  re- 
marks it  will  be  seen  that  the  cognitor  was  a  much  more 
formal  representative  of  the  litigant  party  than  the  procu- 
rator, for  he  was  appointed  before  the  magistrate,  in  the 
presance  of  the  opposing  party,  and  in  solemn  words, 
{certa  quasi  sollennia  verba).  Not,  however,  that  any 
technical  expressions  were  required  to  be  used,  for,  as  may 
be  seen  in  the  extracts  referred  to  in  the  Yaticana  Frag- 
menta,  the  appointment  might  be  made  in  the  Greek  tongue. 
See  Puchta's  Instit.  vol.  ii.  p.  55.  et  seq.  Domenget  Gai.  iv. 
s.  84. 
and  "  Procurator." 


Hermann's  Hand-lexicon  sub  vocib.  "  Cognitor " 


88.  Videamus  nunc  quibus  ex  cansia 
is    cum  quo  agitur  vel  hie  qui  z,git 


cogatur  satisdare. 


88.  We  will  now  see  in  what  cases 
the  defendant  or  the  plaintiflf  is  com- 
pelled to  give  security. 


Just.  iv.  11.  pr. 


89.  Igitur  si  verbi  gratia  in  rem 
tecum  agam,  satis  mihi  dare  debes. 
Aequum  enim  visum  est  te  -ideo  quod 
interea  tibi  rem,  qua3  an  ad  te  perti- 
neat  dubium  est,  possidere  concedi- 
tur,  cum  satisdatione  mihi  cavere, 
ut  si  victus  sis,  ncc  rem  ipsara  resti- 
tuas  uec  litis  sestimationem  sufferas, 
sit  mihi  potestas  aut  tecum  agendi 
aut  cum  sponsoribus  tuis. 


89.  Thus  if,  for  example,  I  proceed 
against  you  by  an  action  in  rem,  you 
ought  to  give  me  security.  For  since 
during  the  interval  of  the  suit,  the 
possession  of  the  thing,  of  which  the 
ownership  is  disputed  between  us,  is 
awarded  to  you,  it  appears  equitable 
that  you  should  furnish  security  to  mej 
so  that  if  you  lose  the  suit  and  cannot 
restore  the  thing  itself,  nor  pay  the 
amount  of  damages  awarded,  I  may 
have  the  power  of  proceeding  either 
against  you,  or  against  your  sureties. 


90.  Mul  toque  magis  debcs  satis- 
dare  mihi,  si  iilieno  nomiue  judicium 
accipias. 


90.  So  much  the  more  ought  you 
to  give  security  to  me,  if  you  under- 
take the  suit  in  the  name  of  another. 
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91.  Cetenira  cum  in  rem  actio 
duplex  sit  (aut  cnim  per  formulam 
■/i^  U^Ldt^  petitoriam  agitur  aut  per  sponsion- 
em)  :  si  quidem  per  formulam  peti- 
toriam agitur,  ilia  stipulatio  locum 
babet  quae  appellatur  judicatum 
Bolvi :  si  vero  per  sponsionem,  ilia 
quae  appellatur  pro  prcede  litis  et 
vindiciarum. 


91.  Moreover,  since  the  actio  in  rem 
may  be  duplex,  (for  a  man  may  sue 
either  by  means  of  the  formula  pe- 
titoria,  or  per  sponsio)iem,)  if  the 
process  is  by  means  of  the  formula 
petitoria,  that  stipulation  is  used 
which  is  called  judicatum  solvi,  but 
if  the  process  is  per  siwnsionem  that 
stipulation  is  adopted  whicli  is  called 
pro  prosde  litis  et  vindiciarum. 


Just.  iv.  11.  pr. 


92.  Fetitoria  autem  formula  haec 
est  qua  actor  intend  it  rem  suam 
esse. 


92.  The  formula  petitoria  is  that 
in  which  the  plaintiff  claims  in  the 
intent  io  the  thing  as  his  own. 


93.  Per  sponsionem  vero  hoc  modo 
agimus.  Provocaraus  adversarium 
tali    sponsione :    si    homo    quo    de 

AGITUK  JURE  QUIRITIUM  MEUS  EST, 
SESTEETIOS  CXSV  NUMMOS  DARK  SPON- 

DES  P  deinde  formulam  edimus  qua 
intendimus  sponsionis  summam  nobis 
dare  oportere.  Qua  formula  ita 
demum  vincimus,  si  probaverimus 
rem  nostram  esse.  Qc) 


93.  But  in  the  process  per  span- 
sionem,  we  proceed  in  the  following 
manner.  We  challenge  our  opponent 
by  the  sponsio :  "  Do  you  promise 
if  the  slave,  which  is  the  object  of 
our  suit,  is  mine  by  Quiritarian 
ownership,  to  give  me  one  hundred 
and  twenty-five  sesterces  ?  "  Then  we 
exhibit  the  formula  by  which  we 
claim  that  the  sum  mentioned  in 
the  sponsio  ought  to  be  paid  to  us. 
We  are  only  successful  vrith  this 
formula,  when  we  have  proved  that 
the  thing  is  our  property. 


{k)  The  stipulations  here  referred  to  were  legal  transac- 
tions in  the  form  of  question  and  answer,  whereby  one 
person  bound  himself  to  another  unconditionally  or  con- 
ditionally, as  the  case  might  be.  They  arose  usually  from 
the  consent  of  the  parties  themselves,  and  consequently 
when  the  person  bound  by  the  stipulation  failed  in  his 
engagement,  a  foundation  was  laid  for  an  action.  Such 
stipulations  were  called  "  stipulationes  conventionales." 
Sometimes,  also,  the  judex  might  impose  such  stipulations, 
in  which  case   they   were  called  "  stipulationes  judiciales." 
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The  Praetor  also  would  often  epjoin  similar  stipulations, 
in  which  case  they  were  called  "  stipulationes  Prsetorias." 
In  the  latter  case,  by  virtue  of  his  order,  the  litigants 
were  placed  under  a  legal  obligation.  It  is  in  reference 
to  this  mode  of  creating  an  obligation  that  Gains  is  here 
speaking.  Those  stipulations  which  referred  to  the  crea- 
tion of  the  process  were  called  "  sponsiones,"  and  they 
were  effected  by  means  of  the  formal  words  "  Spondes  " 
"  Spondeo."  It  was  obviously  only  when  the  litigants  were 
Roman  citizens  that  these  formal  words  could  be  em- 
ployed and  an  obligation  originated  by  their  use. 

The  process,  we  have  said,  might  be  introduced  by  a  spon- 
sio  imposed  upon  the  parties  by  the  Praetor.     The  disputed 
claim  was  made  the  object  of  the  stipulation  and  the  rights 
of  the  plaintiff,  or  the  matters   of  fact  connected  therewith, 
were  the  condition  of  the  promise,  so  far  as  the  defendant 
was  concerned.     Plautus  says,  "  Conditiones  tetuli  tortas 
confragosas — uti  sponsio  fierit.     Menechm.  iv.  2.  24.     The 
defendant    bound    himself  conditionally,    if    the    assertion 
of  the  plaintiff  should  be  found  to  be  true.     For  example, 
"  Si   ex  edicto  P.  Burrieni  praitoris    bona   P.  Quintii  dies 
XXX  possessa  non  sint."     Cic.  pro  Quint.  27.     Again,  "  Si 
bonorum  Turpilise  possessionem  Q.  Csepio  prjetor  ex  edicto 
suo  mihi  dederit."    Cic.  Fam.  vii.  21.    Ihus  the  plaintiff  by 
virtue  of  tlie  sponsio  was  able  to  proceed  by  the  condictio, 
asserting  that  the  defendant    was    indebted    to     him    for 
the  amount  promised,  or  in  other  words,  that  the  condition 
of  the  sponsion,  which  implied   his  right,   existed.      In  this 
way  the  process  was  introduced,  and  the  judge  was  instructed 
to  decide  whether  the  defendant  was  liable   for  the  amount 
promised  or  not.     This  mode  of  procedure  stood  in  close 
connection  with  the  "  actio  Sacramento."    When  the  sponsio 
was  thus  employed  to  introduce  the  process,  it  was  termed 
"Sponsio  pr^ejudiciales."     When  this  was   the  only  object 
for  which  the  sponsio  was  given,  the  defendant  had  not  to  pay 
the"  Sponsionissumma,"  to  which  he  might  be  condemned. 
It  was  a  mere  processual  form,  in  which  the  defendant  pro- 
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raised  the  plaintiff  only  for  the  purpose  of  deciding  the 
suit.  But  this  might  also  be  so  managed  that  an  actual 
stipulation  was  made  binding  upon  both  the  litigants,  in 
which  case,  as  we  have  already  stated,  there  was  required  a 
"restipulatio  "  on  the  part  of  the  plaintiff.  When  this 
took  place  the  sponsio  was  called  a  "  Sponsio  poenalis." 

Gains  gives  an  example  of  a  pure  "  Sponsio  praejudicialis" 
in  the  "  in  rem  actio  ;  "  this  might  be  effected  by  a  "  for- 
mula petitoria,"  with  the  "Intentio  rem  {corporalem  or 
incorporalem)  actoris  esse,"  and  was  said  to  be  arbitHa, 
in  which  case  the  defendant  was  bound  "  satisdatio  judica- 
ture solvi."  Or  the  pure  "Sponsio  praajudicialis  "  might  be, 
as  it  was  expressed,  "  per  sponsionem,"  in  which  the  plaintiff' 
challenged  the  defendant  with  the  stipulation  as  in  the  text. 
"  Si  homo  quo  de  agitur  ex  jure  Quiritium  mens  est,  sestertio3 
exxv  nummos  dare  spondes  ?"  In  this  case,  the  formula  was 
given  with  the  Intentio  as  follows:  "Si  paret  Numerius 
Negidius  Aulo  Agerio,  etc.,  exxv  nummos  dare  oportere  ;  " 
whilst  the  defendant  was  bound  for  the  proceeds  and  fruits 
of  the  thing  by  the  "Stipulatio  pro  praede  litis  et  vindicia- 
rum."  This  process  also  was  modelled  upon  the  "legis  actio 
Sacramento."  Puchta's  Instit.  vol.  ii.  pp.  149.  et  seq. 
Keller's  Cic.  Proc.  pp.  237.  229. 


94.  Non  tamen  laaBO  summa  spon-  94.  Yet  this  sum  mentioned  in  the 

sionis  exigitur :  nee  enim  pcenalis  sponsio  is  not  exacted ;  for  it  is  not  a 
est,  sed  prsejudiciaZis,  et  propter  hoc  penal  action,  but  praejudicial,  and 
solum  fit,  ut  per  earn  de  re  judicetnr.  hence  is  only  inserted  that  a  judge 
Unde  etiam  is  cum  quo  agitur  non  may  be  appointed  to  investigate  the 
restipulatur :  ideo  autem  appellata  matter.  For  this  reason  also  there 
est  PEG  pEjEDE  litis  vindiciaeum  is  no  restipnlation  on  the  part  of  the 
stipulatio,  quia,  in  locum  praedium  defendant.  The  stipulation p;-0  2>»'cccZe 
Bucccssit;  quia  olim,  cum  lege  age-  litis  vindicicm-um  is  so  called  because 
batur,  pro  lite  et  vindiciis,  id  est  pro  it  takes  the  place  of  the  security, 
re  et  fructibus,  a  possessore  petitori  which  was  formerly  given  at  the 
dabantur  prsedes.  time  of  the  legis  actio   "pro  lite  et 

vindiciis,"  that  is,  security  was  given 
to  the  plaintiff  by  the  possessor  for 
the  thing  and  its  fruits. 
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95.  Cetermn  si  aput  centumviros 
agitar,  summam  sponsionis  non  per 
formulam  petimus,  sed  per  legis 
actionem :  sacramento  enim  reum 
provocamus ;  eaque  eponsio  sester- 
tiorum  cxxv  nummorum  fit,  scilicet 
propter  legem     .... 


95.  Moreover  if  we  proceed  before 
the  centumviri  we  do  not  claim 
the  amount  of  the  sponsio  by  the 
formula,  but  by  the  legis  actio,  lor 
we  summon  the  defendant  by  the 
sacra/rnentum ;  and  this  sponsio  is 
generally  fixed  at  a  hundred  and 
twenty  sesterces,  by   virtue   of  the 

16X       •       •       •       • 


96.  Ipse  autem  qui  in  rem  agit,  si 
suo  nomine  agit,  satis  non  dat. 


96.  A  plaintiff  who  sues  in  rem, 
if  he  sues  in  his  own  name,  does  not 
give  security. 


Just.  iv.  11.  pr. 


97.  Ac  nee  si  per  cognitorem  qui- 
dem  agatu?',  ulla  satisdatio  vel  ab 
ipso  vel  a  domino  desideratur.  Cum 
enim  certis  et  quasi  sollemnibus 
verbis  in  locum  domini  substituatur 
cognitor,  merito  domini  loco  habe- 
tur. 


97.  If  the  action  is  prosecuted  by 
means  of  a  cognitor,  bail  is  neither 
required  from  him  nor  from  his  prin- 
cipal. For  when  a  cognitor  is  substi- 
tuted for  his  principal,  in  a  special 
and  as  it  were  a  solemn  form  of 
words,  he  is  with  propriety  regarded 
as  fully  representing  his  principal. 


98.  Procurator  vero  si  agat,  satis- 
dare  jubetur  ratam  rem  dorainum 
habiturum  :  periculum  enim  est,  ne 
iterum  dominus  de  eadem  re  expe- 
riatur.  Quod  periculum  non  inter- 
venit,  si  per  cognitorem  actum  fuit  j 
quia  de  qua,  re  quisque  per  cognitorem 
egerit,  de  ea  non  magis  amplius 
actionem  habet  quam  si  ipse  egerit. 


98.  But  if  a  procurator  commence 
an  action  he  is  ordered  to  give  bail 
that  his  principal  will  subsequently 
approve  the  acts  done  in  his  name:  for 
there  is  danger  lest  the  principal 
should  again  bring  an  action  for 
the  same  thing.  This  danger  could 
not  arise  if  the  action  were  brought 
by  a  cognitor,  since  ho  who  sues  by 
means  of  a  cognitor  cannot  have  an- 
other action  for  the  same  thing,  any 
more  than  if  he  had  sued  in  his  own 
name. 


Just.  iv.  11.  pr. 


99.  Tutores  et  curatores  eo  modo 
quo  et  procurafores  satisdare  debere 
verba  edicti  faciunt.  Sed  aliquando 
illis  satisdatio  remittitur.  Q) 


99.  The  words  of  the  edict 
bind  tutors  and  curators  to  give 
security  in  the  same  manner  as 
procurators.  But  sometimes  it  was 
dispensed  with  in  their  case. 
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(Z)  To  sura  up  what  Gaius  says,  we  see  that  in  a  real 
action  the  plaintiff  who  sued  for  himself  was  not  required 
to  give  security.  Nor  was  the  cognitor,  who  was  considered 
as  merely  substituted  for  his  mandans.  The  procurator,  on 
the  other  hand,  was  bound  to  give  security  de  rato  binding 
his  principal  subsequently  to  accept  his  acts.  Tutors  and 
curators  were,  so  far  as  security  was  concerned,  in  the  same 
condition  as  procurators,  though,  as  we  learn  from  the  text, 
security  at  times  Avas  dispensed  with  in  their  case.  In  the 
next  section  we  see  that  the  rules  in  the  case  of  personal 
actions  were  the  same  as  those  applicable  in  the  case  of 
real  actions,  so  far  as  the  plaintiff  was  concerned.  In  a  real 
action  the  security  given  by  the  defendant  who  was  in  pos- 
session was  called  judlcatum  solvi,  as  the  plaintiff"  stipulated 
that  what  was  adjudged  to  him  should  be  jjaid.  Instit.  pr. 
de  satisdat.  (4.  1 1 .)  One  of  the  titles  in  the  Digest  has  for 
its  rubric,  "  Judicatum  solti,"  and  in  this  title  we  learn 
from  Ulpianus  that  there  were  three  objects  secured  by  the 
bail  thus  denominated — "Judicatum  solvi  stipulatiotresclau- 
usulasin  unum  collatashabet :  de  re  judicata,  de  re  defenden- 
da,  de  dolo  maloT  1.  6.  Dig.  jud.  sol.  (46.  7.)  Thus  the  liti- 
gant party  was  bound  to  pay  the  damages  decreed  by  the 
sentence;  to  appear  before  the  judge  to  receive  sentence; 
and  to  act  in  the  matter  without  fraud  {sine  dolo  malo).  This 
strictness  w-as  modified  by  Justinian,  who  required  only  the 
promise  or  oath  of  the  party  {caiitio  juratoria),  or  a  mere 
promise  :  "  vel  nudam  promissionem  vei  satisdationem  pro 
qualitate  personee  suse  dare  compellitur."  Instit.  s.  2.  jud. 
sol.  (4.  11.)  The  rule  which  prevailed  in  the  case  of  "  viri 
illustres"  will  be  found  in  1.  17.  Cod.  de  dignit.  (12.  \.) 


100.  Hseo    ita  si  in   rem  agafcur :  100.  These  were  the  rules  iu  actions 

8i  vero  in  pci-sonam,  ab  actoris  qui-  in  rem;  but  if  anyone  enquire  when 
dem  parte  quando  satisdari  debeat  the  plaintifl'isbouud  to  give  security 
quserentes,  eadem  repetemus  quae  in  actions  mi  'personam,  we  should  re- 
diximus  in  actione  qua  in  rem  agitur.       peat   the  same  things  we  have  said 

with  regard  to  actions  in  rem. 
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101.  Ab  ejus  vero  parte  cura  quo 
agitur,  si  quid  em  alieno  nomine 
aliquis  interveniat,  omuimodo  satis- 
dari  debet,  quia  nemo  aliense  rei 
sine  satisdatione  defensor  idoneus 
intellegitnr.  Sed  si  quidem  cum 
co(jnitore  agatui',  domiuus  satisdare 
jubetur;  si  vero  cum  procuratore, 
ipse  procurator.  Idem  et  de  tutore 
et  do  curatore  juris  est. 


101.  On  the  part  of  the  defendant,  if 
ho  appeared  in  the  name  of  another^ 
he  was  certainly  obliged  to  give  secu- 
rity,-because  no  one  was  regarded  aa 
a  competent  defendant  in  another's 
cause  unless  he  gave  security.  But 
if  the  defendaat  be  represented  by  a 
cognitor,  the  principal  ought  to  give 
security ;  if  however  by  a  procurator, 
the  procurator  himself  must  give  secu- 
rity. The  same  rule  of  law  applies 
both  in  respect  to  tutors  and  curators. 


102.  Quod  si  proprio  nomine  aliquis 
judicium  accipiai  in  personam,  cortis 
ex  causis  satisdari  solet,  quas  ipse 
Preetor  significat.  Quarum  satis- 
dationum  duplex  causa  est.  Nam 
aut  propter  genus  actionis  satisdatur, 
aut  propter  personam,  quia  suspecta 
sit.  Propter  genus  actionis,  velut 
judicati  depensive,  aut  eum  de  mori- 
bus  mulieris  agetur :  propter  perso- 
nam, velut  si  cum  eo  agitur  qui 
decoxerit,  cujusve  bona  a  creditori- 
bus  possessa  proscriptave  sunt,  sive 
cum  eo  herede  agatur  quern  Pra3tor 
Buspectum  sestimaverit. 


102.  But  if  any  one  defends  an 
action  in  personam  in  his  own  name, 
he  is  accustomed  to  give  security  on 
certain  grounds,  which  are  indicated 
by  the  Preetor.  There  are  two  causes 
which  give  rise  to  this  security.  For 
security  is  required  either  on  account 
of  the  nature  of  the  action,  or  because 
a  person  is  suspected.  On  account 
of  the  nature  of  the  action,  as  for 
example,  in  the  actio  judicati  depensi 
or  (^e  mnribus  mulieris ;  on  account 
of  the  person,  as  for  example,  if  the 
suit  be  against  a  person  who  haa 
been  bankrupt  (qui  decoxerit),  or 
against  one  whose  property  has  been 
taken  by  his  creditors  and  publicly 
confiscated,  or  if  the  action  be  against 
an  heir  whom  the  Praetor  haa  re- 
garded as  suspected. 


103.  Omnia  autem  judicia  aut  le- 
gitime jure  consistunt  aut  impcrio 
continentur.  ()») 


103.  All  suits  at  law  are  either  by  the 
prescription  of  the  civil  law  Qcjitimo 
jure),  or  rest  on  the  imperium  of  the 
magistrate. 


{m)  We  are  indebted  to  Gaius  for  the  distinction  between 
"judicia  legitima  "  and  "judicise  qufc  imperio  continentur." 
In  judicia  of  the  first  kind,  only  si.x  months  was  allowed  by 
the  "lex  Julia  judiciaria"  from  the  date  of  the  delivery  of 


718 


COM.  IV.  SEC.  CIV. 


the  formula  or  the  litis  contestatio  within  which  the  parties 
could  obtain  the  sentence  of  the  judge.  In  judicia  of  the 
second  kind  the  sentence  might  be  given  any  time  during  the 
continuance  of  the  magistrate's  year  of  office.  Thus  such 
judicia  were  said  to  be  limited  to  an  annus  litium.  Juvenal 
has  employed  this  phrase  in  Satire  xvi.  contrasting  it  with 
the  privileges  of  the  military.  See  Etudes  sur  les  Classi- 
ques  Latins  par  M.  Benech,  p.  256. 


104.  Legitima  sunt  jndicia  qnge  in 
urbe  Koma  vel  intra  primum  urbia 
RomaB  miliarum  inter  omnes  cives 
Eomanoa  sub  unojudice accipiuntur: 
eaque  e  lege  Julia  judiciaria,  nisi  in 
anno  et  sex  mensibus  judicata  fuerint, 
expirant,  Et  hoc  est  quod  vulgo 
dicitur,  e  lege  Julia  litem  anno  et 
Bex  mensibus  mori. 


104.  The  legitima  judicia  are  those 
which  are  obtained  in  the  city  of 
Rome,  or  within  a  thousand  paces  of 
the  city  of  Rome  (^■iiiiliaTwm),  between 
Roman  citizens  before  a  single  judge: 
and  these  were  abolished  in  accor- 
dance with  the  lex  Julia  judiciaria, 
if  they  were  not  decided  by  the  judge 
within  one  year  and  six  months.  This 
also  is  what  is  commonly  said,  that 
by  the  lex  Julia  the  process  is  at 
an  end  in  a  year  and  six  months. 


105.  Imperio  vero  continentur 
recuperatoria  et  quae  sub  nno  judice 
accipiuntur  interveniente  peregrini 
persona  judicis  aut  litigatoris.  In 
eadem  causa  sunt  quaecumque  extra 
primum  urbis  Romse  miliarium  tam 
inter  cives  Romanes  quam  inter  pere- 
grines accipiuntur.  Ideo  autem  im- 
perio contineri  judicia  dicuntur,  quia 
tamdiu  valent,  quamdiu  is  qui  ea 
praecepit  imperium  habebit. 


105.  But  the  actions  decided  by 
the  recuperatores  rest  on  the  im^^e- 
rium  of  the  magistrate,  as  also  do 
those  before  a  single  judex,  in  which 
either  the  judge  or  one  of  the  litigants 
is  a  peregrinus.  Of  the  same  kind 
are  all  those  actions  which  are 
decided  beyond  the  first  milestone 
{miliarum)  of  the  city  of  Rome, 
both  between  Roman  citizens,  and 
also  between  pere^rrmi.  IhcBB  judicia 
are  said  to  be  in  imperio,  because  rest- 
ing on  ^e  imperium  (of  a  magistrate) 
they  continue  operative,  so  long  as 
the  Pra3tor  who  has  ordained  them 
shall  retain  his  imperium. 


106.  Et  siquidcm  imperio  conti- 
nenti  judicio  actum  fuerit,  sive  in 
rem  sive  in  personam,  sive  ea  formula 


106.  And  if  indeed  an  action  in- 
eluded  in  the  imperium,  has  been 
prosecuted,  whether  it  bo   real  (i/i 


COM.  IV.  SEC.    CVII. 


719 


qufc  in  factum  concepta  est  sive  ea 
quae  in  jus  habet  intentionem,  postea 
nihilominus  ipso  jure  de  eadem  re 
agi  potest.  Et  ideo  necessaria  est 
exceptio  rei  judicatas  vel  in  judicium 
deductae. 


rem)  or  personal  (in  personam), 
whether  the  formula  be  conceived 
in  factum,  or  whether  it  be  one  that 
has  a  legal  intentio,  a  suit  can 
nevertheless  be  subsequently  insti- 
tuted ipso  jure  on  account  of  the 
same  thing;  and  therefore  the  ex- 
ceptio rei  judicati  or  in  judicium 
deductce  is  necessary. 


107.  At  vero  si  legitime  judicio  in 
personam  actum  sit  ea  formula  quae 
juris  civilis  habet  intentionem,  postea 
ipso  jure  de  eadem  re  agi  non  potest, 
et  ob  id  exceptio  supervacua  est.  Si 
vero  vel  in  rem  vel  in  factum  actum 
luerit,  ipso  jure  nihilominus  postea 
agi  potest,  et  ob  id  exceptio  neces- 
saria est  rei  judicatae  vel  in  judicium 
deductae.  (n) 


107.  On  the  contrary,  if  a  person 
has  proceeded  in  a  legitimum  judicium 
in  personam  with  that  formula,  which 
has  an  intentio  framed  according  to 
the  JUS  civile,  he  cannot  afterwards 
sue  ipso  jure  for  the  same  thing,  and 
hence  the  exceptio  is  superfluous ;  but 
if  he  has  proceeded  either  in  rem  or 
in  factum,,  he  can  nevertheless  subse- 
quently proceed  in  another  action 
ipso  jxire,  and  on  account  of  that,  in 
such  a  case  the  exceptio  rei  judicata  or 
in  judicium  deductce  is  necessary. 


(n)  We  shall  hereafter  explain  the  nature  of  Exceptiones 
or  Pleas.  The  "exceptio  rei  judicatae,"  as  the  term  denotes, 
implied  that  the  controversy  had  been  before  the  judex,  and 
had  received  his  decision.  Similar  remarks  may  be  made 
in  regard  to  the  "exceptio  in  judicium  deductae.'  The 
Exceptio,  as  a  pleading,  negatived  the  plaintiffs  demand. 
The  plea  of  "res  judicata  "  was  said  to  be  peremptory/,  and 
it  was  a  complete  and,  as  the  rule,  a  perpetual  answer  to 
the  plaintiff's  demand.  There  was,  in  such  cases,  what  the 
jurists  call  a  consumption  of  the  Right  of  Action.  This  im- 
portant result  followed  ipso  jure,  as  we  see  by  the  next 
section  in  the  case  of  the  "legis  actiones,"  and  also  in  all 
other  cases  iu  the  procedure  by  the  Formula  in  a  "legi- 
timum judicium  in  personam,"  with  a  formula  "in  jus  con- 
cepta." Thus,  in  all  actions  in  rem  and  in  factum,  the  de- 
fendant could  employ  against  the  plaintiff  who  endeavoured 
to  bring  the  same  action  a  second  time,  the  "  exceptio  rei  in 
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judicium  deductae,"  and  if  tlie  judg-mcnt  had  been  actually 
pronounced,  the  plaintiff  might  be  met  by  the  "  exceptio  rei 
judicata3."  The  effect,  however,  of  the  "in  integrum  restitu- 
tio," was  to  place  the  plaintiff  in  the  same  position  as  if  the 
matter  had  not  been  brought  into  judicium.  See  Puchta's 
Instit.  vol.  ii.  pp.  181,  182. 


108.  Alia  causa  fuit  olim  legia 
actionum.  Nam  qua  de  re  actum 
semel  erat,  de  ea  postea  ipso  jure 
agi  non  poterat  i  nee  omnino  ita,  ut 
nunc,  usua  erat  illis  temporibus  ex- 
ceptionum. 


108.  It  was  otherwise  formerly  with 
the  legis  actiones.  For  if  a  suit  had 
once  taken  place  concerning  a  thing, 
a  second  suit  could  not  bo  subsequent- 
ly instituted,  on  account  of  that 
same  thing.  Nor  were  exceptiones  in 
use  in  those  times  as  they  are  now. 


109.  Ceterum  potest  ex  lege  quidem 
esse  judicium,  sed  legitimum  non 
esse ;  et  contra  ex  lege  non  esse,  sed 
legtimum  esse.  Na,m  si  verbi  gratia  ex 
lege  Aquilia  vel  Ovinia  (o)  vel  Furia 
in  provinciis  agatur,  imperio  contine- 
bitur  judicium  :  idemque  juris  est  et 
si  Romse  aput  recnperatores  agamus, 
vel  aput  unum  judicem  interveniente 
peregrini  persona.  Et  ex  diverso  si 
ex  ea  causa,  ex  qua  nobis  edicto 
Prsetoris  datur  actio,  Romse  sub  uno 
judice  inter  omnes  cives  Romanos 
accipiatur  judicium,  legitimum  est. 


loy.  Moreover,  a  Judicium  may 
take  place  on  the  ground  of  a  lex, 
and  yet  not  be  legitimum,  and  on  the 
other  hand  not  take  place  on  the 
ground  of  lex,  and  yet  be  Jegitimum  : 
for  if  for  example  a  suit  be  prosecuted 
in  the  provinces  on  the  ground  of  the 
lex  Aquila  or  Ovinia,  or  Furia,  tho 
judicium  will  rest  on  the  imperivAn  ; 
the  same  rule  of  law  prevails  if  a 
person  sues  at  Rome  before  the 
recnperatores,  or  before  a  single 
judex,  when  one  of  the  B^^itors  is  a 
peregi'inusj  and  on  the  other  hand 
if  on  the  ground  of  a  Praetorian 
action,  the  suit  is  prosecuted  at 
Rome  before  a  single  judex  and 
between  Roman  citizens  only,  it  is 
legitimum. 


(o)  This  is  the  reading  of  the  MS.  and  it  is  properly  re- 
tained in  the  text.  Dirksen  has  proposed  to  read  "  Atinia," 
which  Boecklng  approves:  he  says  "Conj.  et  mihi  quoque  pla- 
cet," and  adds,  "  leges  Atinias  Furias,  etiam  Cic.  in  Verr.  ii. 
1.  42.  s.  109.  conjunxit;  sed  Furium  testamentariam  ibi 
voluit,  non  cam,  quam  hoc  loco  Gaius  indicasse  videtur,  de 
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^pon.u.      Gai.  ii.  22.5.  iii.  121.     Boeeking  in  loco      It  has 
be™  proposed  to  read  OUinius,  but  Laeh,„an„     bse  v  s 

«eque  offendere  nos  debet  majuscula  U  in  media  Terbi 
P-rtepos,ta;  nam  hujusmodi  scripturam  a  libTari  „o3  ri 
more  „oo  abborrere  e«mpla  decent  h»e."     Gai.  in  loco 


110.  Quo  loco  admonendi  sumus, 
eas  quidem  actiones  quae  ex  lege 
Benatusve  consultis  proficiscuntur 
perpetuo  solera  Prootorem  accommo-' 
dare  :  eas  vero  quae  ex  propria  ipsiua 
junsdictione  pendent,  plerumque  in- 
tra  annum  dare. 


Just.  iv. 
111.  Aliqnando  t&men  ipse  quoque 
Trmtor    in    adionibus    imitatur    jus 
legitimum:    quales    sunt    eee    quas 
PrcBtor  lonorum  jjossessoribus  ceteris- 
que  qui  heredis  loco  sunt  aecommodat. 
Furti  quoque  manifest!  actio,  quamvis 
ex  ipsins  Prastoris  jurisdictione  pro- 
ficiscatnr,  perpetuo  datur ;  et  merito, 
cum   pro  capitali  pcena    pecuniaria 
constituta  sit. 


Just. 

112.    Non    omnes    actiones    quae 
in  aliq7te)n  aut  ipso  Jure  competunt 
aut  a  Prffitore  dantur,  etiam  in  here- 
dem  ceque  competunt  aut  dari  solent. 
Est  enim  certissima  juris  regala,  ex 
maleficiis  poenales  actiones  in  here- 
dem  nee  competero  nee  Pnetorem  dare, 
(p)  velut  furti,  vi  bonorum  raptor um, 
injuriarura,  damni  injurias :  sed  here- 
dibus     acioris    hujusmodi     actiones 
competunt  nee  denegantur,  excepta 
injuriarum    actione,   et   si   qua   alia 
Bimilis  tnveniatur  actio. 


110.  Here  we  must  mention  that 
the  Prastor  usually  grants  those 
actions  which  arise  from  a  lex  or  a 
senatus-consuUum  without  any  limit 
of  time  {perpetuo),  but  those  on  the 
other  hand  which  depend  upon  his 
own  jurisdiction,  he  gives  for  the  most 
part,  within  the  year. 

12.  pr. 

111.     Sometimes,     however,     the 
Pr^tor  in  actions  granted  by  him  imi- 
tates  the  jus  legitimum  :  such  actions 
are  those  which  the  Praetor  adapts  to 
the  possessores  bonorum  and  to  those 
persons  who  are  in  loco  heredis.    Also 
the   action    for  furtum    manifestum, 
although   it  commences    under    the 
jurisdiction  of  the  Pr^tor,   is  given 
in  perpetuo;  and  rightly  so,  sinoe  a 
fine  IS  substituted  for  capital  punish- 
ment. 


iv.  12.  pr. 

112.    Not  all   actions  which    are 
available  against  anyone  by  the  civil 
law  itself,  or  which  are  given  by  the 
Pra3tor,  are  equally  available  or  usu- 
ally  given  against  an  heir  j  for  it  is  a 
clearly  settled  rule  of  law  that  penal 
actions  on  account  of  delicts,  do  not 
avail  against  the  heir,  nor  are  they 
given  by  the  Praetor.     Such,  for  ex- 
ample,     are    the     actions    of    theft 
ifurti),     of    property   taken     with 
violence    (vi   bonorum  raptorum),  of 
injuries     (injur iarwn),    of  wrongful 
damage  (damni  injuries) .      But  ac. 
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Just.  iv.  12.  1. 


tions  of  this  nature  are  available 
for  the  heirs  of  the  plaintiff,  and  are 
never  refused  by  the  Praetor,  with 
the  exception  of  the  action  for  in- 
juries {injuriarum),  and  any  other 
action  that  may  be  found  to  resemble 
it. 


(p)  Nec  Prcetorem  dare.  Gneist  has  adopted  this  reading 
from  the  conjecture  of  RudorfF.  Goeschen  proposed  to  read 
nec  dari  solere.  The  parallel  passage  in  the  Institutes 
reads,  "  In  heredem  rei  non  competere,  veluti  furti,  etc." 


113.  Aliquando  tamen  etiam  ex 
contractu  actio  neque  heredi  neque 
in  heredem  co?/ipetit.  Nam  adstipula- 
toris  heres  non  habet  actionem,  et 
Bponaoris  et  fidepromissoris  heres  non 
tenetur. 

Just.  iv.  12.  1. 

114.  Superest  ut  dispiciamus,  si 
ante  rem  judicatam  is  quo  agitur  post 
acceptum  judicium  satisfaciat  actori, 
quid  officio  judicis  conveniat :  utrum 
absolvere,  an  ideo  potius  damnare, 
quiajudicii  accipiendi  tempore  in  ea 
causa  fuit,  ut  damnari  debeat.  Nostri 
prseceptores  absolvere  eum  debere 
existimante  nec  interest  cujus  gene- 
ris fuerit  judicium.  Et  hoc  est  quod 
vulgo  dicitui  Sabino  et  Cassio  placere 
omnia  judicia  esse  absolutoria.  De 
ionoe  iidei  judiciis  autem  idem  sen- 
tiunt  dwersae  sclioloe  auctores,  quod  in 
Tits  quidem  judiciis  liberum  est  of- 
ficium  judicis.  Tantumdem  etiam  de 
in  rem  actionibus  pntant,  (q) 

[Desunt  17  lin.] 


113.  Sometimes  however,  even  an 
action  arising  from  contract  is  neilher 
available  for  the  heir  nor  against  him. 
For  the  heir  of  an  adstipulo.tor  has  no 
right  of  action,  and  the  heir  of  a 
sponsor  and  of  a  Jide-promissor  is 
not  bound. 

114.  It  remains  that  we  should 
enquire,  what  is  the  duty  of  the  judge 
when  the  defendant,  after  having 
submitted  to  the  court,  satisfies  the 
plaintiff  before  the  decision  in  the 
suit  has  been  pronounced :  whether 
?ie  ought  to  absolve,  or  rather  on  this 
account  to  condemn,  because  at  the 
moment  when  tlie  judicium  was 
submitted  to,  the  defendant  was  in 
such  a  position  that  he  ought  to  be 
condemned.  The  doctors  of  our 
school  think  the  judge  ought  to 
absolve  him ;  and  that  it  does  nob 
matter  what  may  be  the  nature 
of  the  judicium.  This  is  what 
is  commonly  said  that  Sabinus 
and  Cassius  are  of  opinion  that  all 
judgments  are  in  the  nature  of  ac- 
quittals, (absolutoria).  With  respect 
to  actions  honcefidei  the  writers  of  the 
opposite  school  hold  the  same  opinion, 
because  indeed  in  such  actions  the 
function  of  the  judge  is  not  limited. 
So  far  also  they  think  with  respect 
to  actions  i)i  rem 


COM.  IV.  SEC.  cxv.  723 

iq)  In  page  Ixxxiiia  of  the  MS.  from  line  6  to  line  22 
onl}'  a  few  -words  can  be  with  certainty  deciphered.  Gains 
says,  "  ut  ante  acceptuni  quidem  judicium  restituta  re 
evanescat,  post  acceptuni  vero  judicium  nihilominus 
poena  duret;  sed  tamen  absolvendus  est  etiam,  qui 
post  acceptum  judicium  restituere  paratus  est.  1,  5.  pr. 
Dig  de  j)ublic  (39.  4).  Compare  for  the  rule  itself  Gai.  iii. 
180.  iv.  106.  Also  1.  73.  Dig.  de  proc.  (3.  3.) ;  1.  23.  1.  35. 
Dig.  de  judic.  (5.  1.);  1.  27.  s.  1.  Dig  de  rei  vind.  (6.  1.) ; 
1.3.  s.  2.  Dig.  comuiod.  (13.  6.) ;  1.  17.  Dig.  mand.  (17.  1.) 
1.  37.  s.  6.  Dig.  de  operis  libert.  (38.  1.) 


115.  Sequitur  ut  de  exceptionibua  115.  In  following  our  plan  we  will 

dispiciaraus.  (r)  now  treat  of  exceptions. 


(r)  We  have  already  briefly  referred  to  this  subject  in 
the  note  to  section  107.  We  will  now  endeavour  to  explain 
this  part  of  Roman  civil  procedure  a  little  more  fully. 
An  exception  was  originally  a  means  of  defence  granted  by 
the  Prsetor,  upon  principles  of  equity  (^ex  cequitate)  against 
an  action  given  ex  jure  civilL  Originally  such  pleas  were 
inserted  in  the  formula  judicii  in  each  single  case,  and  the 
effect  was  not  to  destroy  the  civil  action  ipso  jure,  but  to 
render  it  ineffectual  per  exceptionem,  or  as  it  was  said,  ope 
exceptionis.  These  exceptions,  originating  in  the  Prae- 
torian edict,  were  greatly  extended  in  later  times  by  the 
introduction  oi leges  and  senatiis-consulta,  hence  the  leading 
division  to  be  first  noticed,  which  inverts  the  order  of  their 
introduction,  is  the  following. 

1.  Exceptiones  were  divided  according  to  the  legal 
sources  from  whence  they  sprang,  and  were  said  to  be 
either  civiles  or  prcetorice  sive  honoraria;,  as  some  were 
provided  for  by  civil  enactment,  others  were  made  available 
by  the  permission  and  order  of  the  Prsetor.  Thus  the  "  ex- 
jceptio  legis  Cinciae,"  the  "  exceptio  Senatus-consulti  Mace 
Ijdoniani,"    the   "exceptio    Senatus-consulti  Velleiani,"   the 
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"  exceptio  Senatus-consulti  Trebelliani,"  and  others  of  the 
same  nature,  were  exceptiones  civiles.    Sometimes  when  the 
jus  civile  gave  an  action,  to  which  the  defendant  could  have 
no  direct  answer,  the  Praetor,  by  virtue  of  his  jurisdiction, 
gave  an  exception  to  relieve  from  the  penalty  or  to  dissolve 
the  obligation.      This  was  a  most  important  function  ex- 
ercised by  this  great  officer   of  justice.     Thus  Heineccius 
says,  "  Erant  exceptiones  duorum  generum.     Alias  ex  lege 
proficiscebantur ;   alige    ex    edicto    Prsetoris,    quarum    illse 
Civiles,  hae  Pr^tori-e    vocantur."     And    then  this  able 
jurist     concisely     adds,     "  Ssepe    enim,    ubi     lex    dederat 
actionem,  Preetor  dabat  exceptionem.     Sic  quum  pactum 
ex  Romani  juris  principiis   nihil  operaretur  :  exceptionem 
tamen  pacti  admittebat  Prsetor  adeoque  ha  c  Pretoria  erat 
exceptio."  Antiq.  Rom.  lib.  iv.  13.  1.  When  tlie  Prsetor  thus 
interfered  he  was  said  to  do  bo  jure  prcstorio,  a  phrase  which 
came  to  be  equivalent  to  per  exceptionem.     Thus  Ulpianus 
says,  "  Si  quis  autem  constituerit,  quod  jure  civili  debebat, 
Jure  prcstorio  non  debebat,   id  est,  per  exceptionem^  an  con- 
stituendo  teneatur,  quaeritur."     1.  3.  s.  1.  Dig.  de  pec.  cons. 
(13.  5.)      We    need   only   turn  to  the  Digest   to  see  the 
numerous     pleas  granted   by   the   Praetor,    such,    for    ex- 
ample,  as  "  exceptiones  doli,"  or    "  quod  metus  causa,"  or 
"pacti  de  non  petendo,"  and  a  great  many  others.     See  note 
to  iv.  30.  pp.  641—645. 

2.  Exceptiones  were  also  said  to  be  either  in  jus  conceptce 
or  in  factum  conceptcs,  the  former  originating  in  the  pre- 
scription  of  enactments,  which    gave  validity  to  the  matter 
of  fact   upon  which  the  exceptio  reposed;  the   latter  having 
their  origin  simply  in   the  matter  of  fact  itself.     Of  the 
former   kind   may    be   mentioned   as   an   illustration,   the 
"  exceptio  legis  Cinciae."     Thus  in  a  passage  of  Paulus,  we 
find  the  "  exceptio  in  factum  "  contrasted  with  that  which 
arose  out  of  the  Cincian  law.     He  says,  "  Quoniara  neque 
Cinciae  legis  exceptio  obstat,  neque  in  factum."     Vat.  Frag. 
310.     The  most  common  exceptio  in  factum  was  the  excep- 
tio doli,  in  which  it  was  alleged   that  the  plaintiff  by   the 
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bringing  of  his  action  had  made  himself  liable  in  fraud 
(dolus).  In  the  former  kind  of  plea,  the  Prgetor  instructed 
the  judge  to  ascertain  whether  the  legal  right  existed;  in 
the  latter  he  ordered  him  to  investigate  the  matter  of  fact 
alleged  by  the  defendant.  See  1.  1.  s.  16.  Dig.  de  flum. 
ne  quid  in  flum.  (43.  12). 

3.  Another  division  of  pleas  was  that  derived  from  the 
mode,  or  the  Stellung,  as  the  Germans  term  it,  in  which 
they  were  rendered  available.  Hence  they  were  named 
exceptiones  directce  or  vulgares  on  the  one  hand,  and  excep- 
tiones  utiles  on  the  other.  This  division  followed,  we  can  at 
once  see,  an  important  division  of  actions,  and  proceeding 
upon  the  maxim  that,  "  Agere  etiain  is  videtur,  qui  excep- 
tione  utitur,  nam  reus  in  exceptione  actor  est,"  the  de- 
fendant per  exceptionem  was  able  to  avail  himself  as  a  kind 
of  quasi  actor  of  a  procedure  which  properly  and  originally 
belonged  to  the  plaintiff.     1.  1.  Dig.  de  excep.  etc.  ^44.  1). 

4.  Another  and  most  important  division  of  pleas,  was  that 
some  were  peremptorice  or  perpetuce,  and  others  were  dila- 
torics  or  temporalex.  Thus  our  author  in  his  "Liber  primus  ad 
Edictum  provinciale,"  says,  "Exceptiones  aut  perpetuae  et 
peremtoriffi  sunt,  aut  temporales  et  dilatoriae,  Perpetuae 
atque  peremtoriae  sunt,  quae  semper  locum  habent,  nee 
evitari  possunt,  qualis  est  doli  mali,  et  rei  judicatae,  et  si 
quid  contra  Leges  Senatusve  consultum  factum  esse  dicetur, 
item  pacti  conventi  perpetui,  id  est,  ne  omnino  pecunia  pe- 
tatur.  Temporales  atque  dilalorise  sunt,  quae  non  semper 
locum  habent,  sed  evitari  possunt,  qualis  est  pacti  conventi 
temporalis,  id  est,  ne  forte  intra  quin(|uennium  ageretur. 
Procuratoriae  quoque  exceptiones  dilatoriae  sunt,  quae  evitari 
possunt."  1.  3.  Dig.  de  excep.  praes.  et  praej.  (44.  1).  The 
effect  of  the  peremptory  plea,  was  always  to  negative  the 
action.  Such  was  the  case,  as  Gains  intimates, with  the"  ex- 
ceptio  doli  mali,"  the  "exceptio  rei  judicatae,"  the  "excej)tio 

I  ex  lege  Cincia,"  and  others  of  a  like  nature.  Cicero  de 
Invent,  ii.  20.  Instit.  (4.  13.)  and  the  commentary  of  Theo- 
philus  thereon.  The  "exceptiones dilatoriae,"or  "temporales," 
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enabled  the  defendant  to  defeat  or  to  avoid  the  action,  with- 
out actually  destroying  it.  As  examples  of  the  latter  kind 
of  plea  may  be  mentioned  the  "  exceptiones  de  non  petendo 
intra  teiupus,  litis  dividure,  rei  residnse,  cognitoriae,  procura- 
toriae,  prejudicii,"  and  others.  When  it  was  objected  that 
the  person  appointed  to  represent  another,  was  disqualified  by 
law,  or  by  some  other  reason,  and  when  proceedings  had 
not  been  finally  determined  or  concluded  in  jure,  the  excep- 
tio  cognitoria  or  procuratoria  might  be  pleaded.  Such  pleas 
did  not  necessarily  involve  the  personal  unfitness  of  the 
representative  appointed  by  the  plaintiff^,  but  might 
imply  other  grounds  of  unfitness,  as  for  instance  that  he 
was  disqualified  by  some  enactment,  or  that  the  representa- 
tive had  not  been  duly  authorised.  Ulpianus  says,  "  Sane 
solemus  dicere,  quasdem  exceptiones  esse  dilatorias,  quas- 
dam  peremptorias,  utputa  dilatoria  est  exceptio,  quae  differt 
actionem,  veliiti  procura+oria  exceptio  dilatoria  est;  nam  qui 
dicit,  non  licere  procuratorio  nomine  agi,  non  prorsus  litem 
infitiatur,  sed  personam  evitat."  1.2.  s.4,deexcep.,  etc.  (44.  1.) 
5.  Another  division  of  Exceptions  was  that  they  might  be 
either  in  personam  or  in  rem.  The  former  Avere  termed  "ex- 
ceptiones in  personam  sive  personse  cohgerentes,"  and  could 
be  pleaded  only  by  the  person  himself  to  whom  they  were 
granted  by  law.  The  "  exceptiones  in  rem  conceptte  sive 
rei  coh8erentes,"as  they  were  connected  with  the  legal  relation 
on  which  the  suit  was  founded,  might  be  alleged  by  anyone 
having  an  interest  in  the  case,  and  especially  by  the  heirs 
and  sureties  of  the  principal  debtor.  Paulus  says,  "  Excep- 
tiones, quae  persona  cujusque  cohaerent,  non  transeunt  ad 
alios,  veluti  ea,  quam  socius  habet  exceptionem,  quod  facere 
possit,  vel  parens  patronusve,  non  competit  fidejussori,  sic 
mariti  fidejussor  post  solutum  matrimonium  datus  in  soli- 
dum  dotis  nomine  condemnatur."  Then,  contrasting  them 
with  the  other  class,  he  adds,  "  Rei  autem  cohserentes  ex- 
ceptiones etiam  jidejussorihus  competuut,  ut  rei  jndicatae, 
doli  mali,  jurisjurandi,  quod  metus  causa  factum  est.  Igitnr 
et  si  reus  pactus  sit  in  rem,  omnimodo  competit   exceptio 
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fidejupsori.  Intercessionis  quoqiie  exceptio,  item  quod  liber- 
tatis  onerandsB  causa  petitur,  etiam  fidejussori  competit. 
Idem  dicitur,  et  si  pro  filiofaniilias  contra  Senatuscoiisultum 
quis  fidejusserit,  aut  pro  minore  vigintiquinque  annis  cir- 
cumscripto ;  quodsi  deceptus  sit  in  re,  tunc  nee  ipse  ante 
habet  auxiliura,  quam  restitutus  fuerit,  nee  fidejussori  danda 
est  exceptio."  1.  7.  Dig.  de  excep,,  etc.  (44.  1.)  Thus  it  is 
clear  that  the  "exceptio  in  personam"  could  only  be  pleaded 
against  the  plaintiff  who  was  named  in  the  process.  As  the 
"exceptio  doli,"  for  instance,  could  only  be  aimed  at  the 
person  chargeable  with  the  fraud.  The  "  exceptio  in  rem," 
on  the  other  hand,  might  be  set  up  against  any  plaintiff  what- 
ever. Generally  the  Exceptio  was  in  rem,  and  such  a  plead- 
ing pointed  to  the  fact  that  the  transaction  was  illegal  ab 
initio,  as,  for  example,  in  the  case  of  yi,  metus^  etc.  The  pecu- 
liarity of  such  an  Exceptio  was  that  it  might  be  brought  not 
only  against  the  plaintiff  himself,  but  also  against  his  repre- 
sentative or  heirs.  Thus  the  "  exceptiones  re  coherentes" 
might  be  brought  by  the  defendant  against  any  person 
standing  in  the  place  of  the  original  plaintiff.  1.  4.  ss. 
27,  31,  33  ;  2.  s.  1.  Dig.  de  doli  mali,  etc.  (44.  4.^  1.  3.  pr.  s. 
1.  Dig.  de  excep.  rei  vend.  (21.  3.)  1.  24.  Dig.  de  excep.,  etc. 
(44.  1.)  L  21.  s.  5.  11.  22.  26.  de  pact,  (2.  14.)  Instit.  de 
replic.  (4.  14.)  Savigny's  System,  vol.  v.  229.  Keller's 
Civ.  Proc.  s.  37.  Mackeldey,  p.  207  et  seq.  Scheurl.  In- 
stit. s.  63.     Heumann's  Handlexicon  sub  voce  "  Exceptio." 


116.  Comparatga   sunt   autem    ex-  116.  Exceptions  have  been  devised 

ceptiones  defendorum  eorum  gratia  for    the  purpose  of  defending  those 

cum  quibus  agitur :   SEepe  enim  acci-  against  whom  an  action  is  brought, 

dit,  ut  quia  jure  civile  teneatur,  sed  For  it  often  happens  that  a  person  is 

iniquum  sit  eum  judicio  conden  nari.  bound  by  the  jus  civile,  but   it  would 

Velut  St  stipulatus  sim  a  tepecuniam  be    inequitable    to    condemn  him  in 

tamquam  credendi  causa  numeratu-  the  judicium.     Fur  if  J  have  made 

rus,  nee  numeraverira,  nam  earn  pe-  a  stipulation  with  you    that  1  will 

cuniam  a  te  peti  posse  certum  est;  advance  a  sum  of  money  by  way  of 

dare  enim  te  oportet,  cum  ex  stipu-  loan,  and  do  not  pay  it,  yet  it  is  cer- 

latu  teneris  :  sed  quia  iniquum  est  te  tain  that  you  can  be  sued  for  that  sum 

eo   nomine  condemnari,   placet  per  of  money;  since  you  will  beheld  liable 
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ciceptiouem  doli  mali  te  defend! 
debere.  Item  bi  pactus  fuero  tecum, 
ne  id  quod  mihi  debeas  a  te  petam, 
nihilominua  id  ipsum  a  te  peters 
possum  DARE  MIHI  opoRTERE,  quia 
obligatio  paoto  convento  non  tollitur : 
Bed  placet  debere  petentem  per  ex- 
oeptionem  pacti  conventi  repelli. 


Just.  iv.  13.  2.  3. 


by  the  force  of  the  stipulation  to  repay 
under  the  formula  {te  dare  oportet), 
but  because  it  is  inequitable  that  you 
should  be  condemned  on  such  a 
ground,  it  is  held  that  you  ought  to 
be  defended  by  the  plea  of  fraud 
{exceptio  doli  mali).  Again,  if  I  have 
concluded  an  agreement  with  you 
that  I  will  not  demand  from  you 
what  you  are  indebted  to  me,  still 
(according  to  the  Jus  civile)  I  can  sue 
you  for  it  by  the  formula  dare  mihi 
oportere,  because  the  obligation  is  not 
destroyed  by  the  agreement  we  have 
concluded ;  but  it  is  held  that  1  should 
be  non- suited  in  my  claim  by  means 
of  the  plea  of  an  accepted  agreement 
{pacti  conventi). 


117.  In  his  quoque  actionibus  quae 
non  in  personam  sunt  exceptiones 
locum  habent.  Velut  si  metu  me 
coegeriB  aut  dolo  induxeris  ut  tibi  rem 
aliquam  mancipio  dem  ;  nam  si  eam 
rem  amepetas,  datur  mihi  exceptioper 
quam,  si  metus  causa  te  fecisse  vel 
dolo  malo  arguero,  repelleris.  Item 
si  fundum  (s)  litigiosum  sciens  a  non 
possidente  emeris,  eumque  a"possi- 
dente  petas,  opponitur  tibi  exceptio, 
per  quam  omnimodo  summoveris. 


117.  Also  in  those  actions  which 
are  not  personal,  exceptiones  are 
employed.  For  example,  if  you  have 
forced  me  by  fear  (metus),  or  induced 
me  by  fraud  (dolus),  to  convey  any- 
thing to  you  in  mancipation.  For  if 
you  claim  that  thing  from  me,  an 
exception  is  given  to  me,  by  which 
if  1  prove  that  you  have  caused  me 
to  act  through  fear  or  from  wilful 
deceit,  you  will  be  non-suited.  Again 
if  knowing  an  estate  to  be  the  object 
of  a  suit  at  law,  you  have  bought  it 
of  one  not  in  possession,  and  then 
bring  an  action  for  it  against  the 
possessor,  you  are  opposed  by  an 
exceptio,  through  which  you  will  be 
non-suited  in  every  case. 


(<)  Item  si  fundum,  etc.  "Qui  contra  edictum  divi 
Augusti  rem  litigiosara  a  non  possidente  comparavit,  prajter- 
qiiam  (quod)  emtio  nullius  moment!  est,  poenam  quinqua- 
ginta  sestertiorum  fisco  representare  compellitur.  Res 
autem  litigiosa  videtur,  de  qua  apud  suum  judicem  delata  . 
est.     Sed   hoc  in    provincialibus  fundis  prava   usurpationc 
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optinuit."     Fragra.  de  jure    fisci.  s.  8.     1.  1.  Dig.  de  litig. 
(44.  6.)  1.  1 .  s.  2.  Dig.  qu.  res  pig.  (20.  3). 


118.  Exceptiones  antem  alias  in 
edicto  Praetor  habct  propositas,  alias 
causa  cognita  accommodat.  Qusa 
omnes  vel  ex  legibus  vel  ex  his  qasa 
legis  vicem  optinent  substantiam 
capiunt,  vel  ex  jurisdictione  Prsetoris 
proditsQ  sunt. 


118.  The  Prastor  has  set  forth 
certain  exceptiones  in  his  edict;  he 
adapts  others  after  investigation 
of  the  matter.  But  all  either  derive 
thair  validity  from  the  laws,  or  from 
those  legal  decisions  which  attain 
the  force  of  law,  or  have  pro- 
ceeded from  the  jurisdiction  of  the 
Praetor. 


119.  Omnes  autem  exceptiones  in 
contrarium  concipiuntur,  quam  ad- 
firmat  is  cum  quo  agitur.  Nam  si 
verbi  gratia  reus  dolo  male  aliquid 
actorem  facere  dicat,  qui  forte  pe- 
cuniam  petit  quam  non  numeravit 
sic  exceptio  concipitur  :  si  in  ea  er 

NIHIL  DOLO  MALO  AULI  AGERII  FACTUM 

SIT  NEQUE  FIAT.  Item  si  dicatur 
contra  pactionem  pecunia  peti,  ita 
concipitur  exceptio :  si  inter  Aulum 
Agerium  et  Ncmekium  Negidium 
non  convsnit  ne  ea  pecunia  peter- 
ETUR.  Et  denique  in  ceteris  causis 
similiter  concipi  solet.  Ideo  scilicet 
quia  omms  exceptio  objicitur  quidem 
a  reo,  sed  ita  formulae  inseritur,  ut 
condicionalem  faciat  condemnation- 
em,  id  est,  ne  aliter  judex  eum  cum 
quo  agitur  comdemnet,  quan»  si 
nihil  in  ea  re  qua  de  agitur  dolo 
actoris  factum  sit;  item  ne  aliter 
judex  eum  condemnet,  quam  si 
nullum  pactum  conventwm  de  non 
petenda  pecunia  factum  erit.  (t) 


119.  But  all  exceptions  are  framed 
in  direct  opposition  to  the  allegations 
of  the  plaintifiF.  For  if,  for  example, 
the  defendant  asserts  that  the  plain- 
tiff does  anything  fraudulently,  as  in 
claiming  a  sum  of  money,  which  he 
has  not  paid,  the  exceptio  is  thus 
framed  :  "If  in  that  thing  nothing  has 
been  or  is  now  being  done  fraudulent- 
ly by  Aulus  Agerius."  Again,  if  it  is 
alleged  that  a  sum  of  money  is  claim- 
ed in  contravention  of  an  agreement, 
the  exceptio  is  thus  framed.  "If 
between  Aulus  Agerius  and  Numer- 
ius  Negidius,  an  agreement  has  not 
been  concluded  that  this  sum  of 
money  should  not  be  demanded,"  and 
so  in  other  cases,  it  is  usual  for  the 
exceptio  to  be  similarly  framed. 
Thus  therefore,  because  every  excep- 
tio is  an  objection  raised  by  the 
defendant,  it  is  inserted  in  the  for- 
mula in  such  a  manner  as  to  render 
the  condevinatio  conditional,  that  is, 
that  the  judge  only  condemns  the 
defendant,  when  nothing  in  con- 
nexion with  the  matter  which  is  the 
object  of  the  suit,  has  been  fraudu- 
lently done  by  the  plaintiff.  Or 
again,  the  judge  only  condemns  him 
when  no  agreement  has  been  conclu- 
ded that  the  money  should  not  be 
sued  for  at  law. 
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(t)  Exceptions  Avere  in  their  origin  the  result  of  the 
intervention  of  the  Praetor.  They  were  introduced  under 
the  system  of  the  formula,  with  a  view  to  the  prevention 
of  an  inequitable  condemnation  through  the  severe  strictness 
of  the  actions  given  by  the  jus  civile.  After  the  influence  of 
the  Praetor  came  to  be  felt  in  the  operation  of  the  jus 
honorarium,  and  at  a  later  period,  further  ameliorations 
were  introduced  by  means  of  Senatus-consulta,  and  Imperial 
constitutions.  Cic.  de  Inv.  ii.  12.  See  p.  723.  Domenget 
in  loco,  and  the  authorities  there  cited. 

120.  Dicuntur  autem  exceptiones  120.  Exceptions  are  either  pe- 
aut  peremptorise  aut  dilatorise.                  remptory  or  dilatory. 

121.  Peremptorise  sunt  quae  per-  121.  Exceptions  are  peremptory 
petuo  valeut,  nee  evitari  possunt,  whicL  avail  in  perpetuity  and  which 
velut  quod  metus  causa,  aut  dolo  the  plaintiffcanuot  set  aside,  as  that 
malo,  aut  quod  contra  legem  sena-  on  account  of  fear  {metus  causa)  or 
tusve  consultum  factum  est,  aut  fraud  {doliis  malus),  or  because  some- 
quod  res  judicata  est  vel  in  iudicium  thing  has  been  done  in  violation  of  a 
deducta  est.  Item  pacti  conventi  quo  lex  or  senatus-consultum,  or  because 
pactum  est  ne  omnino  pecunia  pe-  the  matter  has  been  already  decided 
teretur.  (m)  by  a  judex,  or  is  pending  before  a 

Judex.  Also  the  exception  ''pacti 
conventi "  is  included,  by  which  it  has 
been  agreed  that  the  party  would 
never  sue  at  law  for  the  money. 

Just.  iv.  13.  9. 

(m)  Peremptory  pleas  could  only  be  opposed  to  the 
plaintiff  at  the  time  when  he  brought  his  suit.  Such  an 
exception  was  said  to  be  perpetual,  because  the  right  of  the 
person  using  it  was  never  extinguished.  It  was  different 
vith  a  dilatory  pica,  which,  as  Justinian  observes,  presented 
an  obstacle  for  a  certain  time,  or  as  in  some  cases  of  the 
exceptio  pacti  conventi  which  only  secured  delay.  Instit. 
de  except.  (4.  13). 

122.  DilatorisB  sunt  exceptiones  122.  Those  are  dilatory  exceptions 
quae  ad  tempus  nocent,  velufci  illiua  which  are  fatal  to  the  plaintiff  only 
pacti  convcnii  quod  factum  est  verbi  within  a  certain  time;  as  those  arising 
gratia  nc  intra  quinquennium  peter-  from  a  pactum  conventum  which,  for 
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etur  :  finilo  enim  eo  tempore  non 
habet  locum  exceptio.  Cui  similis 
exceptio  est  litis  dividuso  et  rei 
residuse.  Nam  si  quis  partem 
rei  petierit  et  intra  ejusdem 
pra?turam  reliquam  partem  petat 
hac  cxceptione  summovetur,  quae 
appellatur  litis  dividuse.  Item  si  is 
qui  cum  eodem  plures  lites  habebat, 
do  quibusdam  egerit,  de  quibusdam 
distulerit,  ut  ad  alios  judioes  eant 
si  intra  ejusdem  praeturam  de  his 
quae  ita  distulerit  agat,  per  banc 
exceptionem  quos  appellatur  rei  resi- 
duse  summovetur. 


Just.  iv.  13.  10. 


example,bouud  the  party  not  to  claim 
for  the  space  of  five  years ;  for  after 
the  lapse  of  that  time  the  excexdio  can 
not  be  pleaded.  An  exception  anal- 
ogous to  that  is  the  exception  litis 
diriduce  and  rei  residiue.  For  if  any 
one  sue  for  a  part  of  a  thing,  and  with- 
in the  PrEetorship  of  the  same  Praetor 
demands  the  remainder,  he  will 
be  nonsuited  by  this  exception  which 
is  named  the  exceptio  litis  dividacB. 
Again,  if  he  who  has.  several  suits 
against  one  and  the  same  party, 
prosecutes  some  actions,  but  post- 
pones others  that  they  may  be  sub- 
mitted to  other  judices,  he  will  be 
nonsuited  by  means  of  the  exception 
rei  residv.Wy  if  during  the  Praetorship 
of  the  same  Praetor  he  institutes  the 
actions  which  he  has  thus  postponed. 


123.  Observandum  est  autem 
ei  cui  dilatoria  objicitur  exceptio,  ut 
diSerat  actionem  :  alioquin  si  objecta 
exceptione  egerit,  rem  perdit.  Nee 
enim  post  illud  tempus,  quo  Integra 
re  evitare  poterat,  adhuc  ei  potestaa 
agendi  superest,  re  in  judicium  de- 
ducta  et  per  exceptionem  pcrempta. 


123.  It  must  be  observed  that 
the  person  to  whom  a  dilatory  plea 
is  opposed  must  be  careful  to  delay 
the  action ;  otherwise,  if  notwith- 
standing the  pleading  of  the  exception 
he  continues  the  suit,  he  loses  his  case. 
For  after  that  time  in  which,  if  the 
matter  had  remained  intact,  he  could 
have  avoided  the  exception,  he  has 
no  right  of  action  remaining,  since 
the  cause  having  been  brought  into 
judicium  is  now  stopped  by  the  plea 
in  judicium  deductce. 


124.  Non  solum  autem  extempore, 
Bed  etiam  ex  persona  dilatoriao  ex- 
ceptiones  intelleguntur,  quales  sunt 
CognitoriEe ;  velut  si  is  qui  per 
edictum  cognitorem  dare  non  potest 
per  cognitorem  agat,  vel  dandi  qui- 
dem  cognitoris  jus  habeat,  sed  eum 
.  det  cui  non  licet  cognituram  susci- 
pere.  Nam  si  objiciatur  exceptio 
cognitoria,  si  ipse  talis  erit,  ut  ei  non 
liceat  cognitorem  dare,  ipse  agere 
potest:   si  vero  cognitori  non  liceat 


124.  But  dilatory  exceptions  are 
not  only  allowed  in  relation  to  time, 
but  also  to  persons ;  such  are  the  ex- 
ceptiones  coynitorice ;  as  if,  for  exam- 
ple, anyone  who  according  to  the 
edict  cannot  appoint  a  cognitor  sues 
by  one,  or  if  indeed  having  the 
right  to  a  cognitor,  he  appoints  a 
person  who  cannot  undertake  the 
office.  For  if  the  exceptio  cognitoria 
is  employed  against  him,  and  he 
himself  is  one  who  has    no  rijjht  to 
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cognituram  snscipere,  per  alium  cog- 
nitorem  aut  per  semet  ipsum  liberam 
habet  agendi  potestatem,  et  potest 
tarn  hoc  quam  illo  modo  evitare 
exceptionem.  Quod  si  dissimulavcrifc 
cam  et  per  cognitorem  egerit,  rem 
perdit.  (v) 


appoint  a  cognitor,  he  can  sue  on  his 
own  behalf;  but  if  the  cognitor  whom 
he  has  named  cannot  undertake  the 
office,  ho  has  free  power  to  sue  by 
another  cognitor,  or  in  his  own  per- 
son, and  thus  either  in  one  way  or 
the  other  he  can  avoid  the  exceptio ; 
But  if  he  intentionally  disregard  this 
exceptio  and  sue  by  the  first  cognitor, 
he  loses  the  action. 


(v)  Among  the  most  important  exceptions  of  the  Roman 
Law  may  be  mentioned  the  following  : — the  exceptio  quod 
metus  causa ;  the  exceptio  doli  mali ;  the  exceptio  erroris  ; 
the  exceptio  pacti  conventi ;  the  exceptio  juris  jurandi  ; 
the  exceptio  rei  judicatas ;  the  exceptions  for  compensa- 
tion ;  procutorias  et  cognitoriee ;  rei  residue;  litis  dividuse  ; 
non  numeratse  pecuniae;  the  exception  given  by  the  senatus- 
consulta  Trebellianum,  Velleianum,  and  Macedonianum  ; 
also  the  exceptio  given  by  the  lex  Cincia,  and  the  exceptio 
justi  dominii.  For  an  able  note  on  these  topics  see  Domenget 
in  Gai.  pp.  589—598. 


125.  Sed  peremptoria  quidem  ex- 
ccptione  cum  reus  per  errorem  non 
fuit  usus,  in  integrum  restituifur 
servmidse  exceptionis  gratia ;  dilatoria 
vero  si  non  /uit  usus,  an  in  integrum 
restituatur,  quseritur. 


125.  When  the  defendant  through 
error  has  not  made  use  of  a  peremp- 
tory plea,  restitution  in  integram  will 
be  awarded  him  for  the  sake  of  pre- 
serving the  exceptio ;  but  on  the  other 
hand,  if  a  dilatory  plea  has  not  been 
made  use  of,  it  is  a  matter  of  question 
whether  restitution  will  be  made  in 
integrum. 


126.  Interdum  evenit,  ut  exceptio 
quae  prima  facie  justa  videatur,  inique 
noceat  actori.  Quod  cum  accidat, 
alia  adjectione  opus  est  adjuvandiac- 
toris  gratia:  quae  adjectio  replicatio 
vocatur,  quia  per  earn  roplicatur 
atque  resolvitur  ris  exceptionis.  Nam 
Ei  verbi  gratia  pactus  sim  tecum,  ne 
pecuniam  quam'  mihi  debes  a  te 
peterem,  deinde  postea  in  contrarium 


126.  Sometimes  it  happens  that  an 
exception  which  in  its  first  form 
appears  correct,  is  found  to  affect  the 
plaintiff  inequitably.  When  this 
happens,  it  is  necessary,  in  order 
to  assist  the  plaintiff,  to  make  another 
addition.  This  addition  is  called  a 
Replication,  because  by  means  of  it 
the  force  of  the  exception  is  rebutted 
and  resolved.    For  if,  for  example,  I 
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pacti  enmns,  id  est  ut  petere  milii 
liceat,  et  si  agam  tecum,  excipias  tu, 
ut  ita  demum  milii  coudemneris,  Bi 
non  convenerit  ne  earn  pecuniam 
peterem,  nocet  mihi  exceptio  pacti 
conventi ;  namqae  nihilominus  hoc 
verum  manet,  etiam  si  postea  in 
contrarinm  pacti  simus.  Sed  quia 
iniquum  est  me  exoludi  exceptione, 
replicatio  mihi  datur  ex  posteriore 
pacto  hoc  modo :  "  si  non  postea 
convenerit  ut  earn  pecuniam  petere 
liceret."  Item  si  argentarius  pretium 
rei  quae  in  auctionem  venierit  per- 
Bequatur,  objiciturei  exceptio,  "utita 
demum  emptor  damnetur,  si  ei  res 
quam  emerit  trad  ita  esset  "  :  quce  est 
justa  exceptio.  Sed  si  in  auctione  prae- 
dictum  est,  ne  ante  emptori  traderetur 
res  quam  si  pretium  solverit,  repli- 
catione  tali  argentarius  adjuvatur: 
"Aut  si  prsedictum  est  ne  aliter 
emptori  res  traderetur  quam  ei  pre- 
tium emptor  solverit."  {iv) 


Just.  iv.  14.  pr. 


have  entered  into  an  agreement  with 
you  that  I  would  not  demand  from 
you  the  money  that  you  veere  owing 
me,  and  if  we  have  subsequently 
concluded  an  opposite  agreement, 
that  is  to  say,  that  I  should  be  at 
liberty  to  sue  you ;  and  if  when  I  bring 
an  action  against  you,  and  you  take 
the  exception,  "that  you  ought  only  to 
be  condemned  to  me  if  there  have 
been  no  agreement  that  I  would  not 
demand  the  money,"  then  the  exceptio 
pacti  conventi  operates  injuriously  to 
me.  For  it  nevertheless  remains  true, 
even  though  we  have  subsequently 
entered  into  a  contrary  agreement. 
But  because  it  is  inequitable  that  I 
should  be  excluded  by  this  plea,  a 
replication  is  given  to  me  in  virtue 
of  the  latter  agreement  in  the  follow- 
ing manner,  "If  it  has  not  been 
subsequently  agreed  that  I  should  be 
at  liberty  to  demand  the  money." 
Again  if  a  banker,  seeking  to  obtain 
the  price  of  a  thing  which  has  been 
Bold  by  public  auction,  is  met  by  the 
exception  "  that  the  purchaser  should 
only  be  condemned,  if  the  thing  which 
he  had  bought  has  been  delivered  to 
him,"  this  is  a  legal  plea.  But  if  at 
the  time  of  the  auction  the  purchaser 
was  forewarned,  that  the  thing  would 
not  be  delivered  to  him  before  he 
had  paid  the  purchase  money,  the 
banker  is  aided  by  such  a  counter 
plea  (replicatio)  as  the  following: 
"Or  if  it  has  been  announced  that 
the  thing  would  not  be  delivered 
to  the  purchaser  except  he  has  paid 
the  purchase  money. ' ' 


{w)  The  text  shows  in  what  way  a  plea  might  be  used, 
so  as  to  protect  a  person  who  had  sold  goods,  from  the 
person  w^ho  had  bought  but  not  paid  for  them.  Though  the 
geller  was  bound  to  deliver,  we  see  that  he  might  stipulate 
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that  the  goods  would  not  be    delivered  to  the  purchaser 
before  he  had  paid  purchase-money. 

127.  Interdum  aut.em  evenifc,  ufc  127.  Again  it  soraetimea  happens 
rursus  replicatio  quse  prima  facie  that  the  replication  which  in  its  first 
justa  sit,  inique  reo  noceat.  Quod  form  appeared  to  be  right,  is  after- 
cum  accidat,  sit  adjectione  opus  est  wards  found  to  affect  unfairly  the 
adjuvandi  rei  gratia,  quaa  dupli-  defendant.  Hence  when  this  happens 
catio  vocatur.  it  is  necessary  to  add  something  for 

the  sake  of  assisting  the  defendant : 
this  addition  is  called  a  Duplicatio. 

Just.  iv.  14.  1. 

128.  Et  si  rursus  ea  prima  facie  128.  And  if  again  this  appears  in 
justa  videatnr,  sed  propter  aliquam  its  first  form  equitable,  but  for  some 
causam  inique  actori  noceat,  rursus  reason  proves  to  be  unfair  to  the 
ea  adjectione  opus  est,  qua  actor  plaintiff,  it  becomes  again  necessary 
adjuvetur,  quae  dicitur  triplicatio.  (»)  to    add    something    by     which    the 

plaintiff  may  be   assisted  :    this   ad- 
dition  is  called  a  Triplicatio. 

(:r)  The  Replicatio  stood  in  the  same  relation  to  the 
Exceptio  that  the  latter  did  to  the  Actio.  Its  object  was 
to  authorise  the  judge  before  arriving  at  his  decision  to 
take  into  consideration  certain  matters  of  fact,  or  points  of 
law,  in  order  to  modify  or  to  change  his  decision  from  what 
it  would  be  if  he  had  been  simply  instructed  to  decide  ex 
jure  c'lvili.  In  technical  language,  as  the  Exceptio  was  a 
"denegfitio  actionis,"  so  the  Replicatio  operated  as  a  "  dene- 
gatio  exceptionis."  In  this  way  the  pleadings  might  be 
continued  to  the  Triplicatio,  Quadruplicatio,  and  so  on  ; 
each  pleading  producing  its  own  effect,  as  a  "  denegatio  " 
of  the  one  immediately  preceding.  The  pleading  might  in 
this  way  constitute  a  series  of  terms  in  which  the  object  of 
each  term  was  to  cancel  the  one  that  immediately  preceded 
it.  The  Replicatio  was  a  "  conditio  negativa"  of  the  Ex- 
ceptio, just  as  the  Exceptio  itself  was  a  "  conditio  negativa" 
of  the  Actio.  The  effect  of  the  double  neii'ation  was  to 
affirm  the  declaration  contained  in  the  original  action,  so 
that  if  the  plaintiff  succeeded  in  his  Replicatio,  he  gained  the 
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suit.  The  words  aut  si  were  the  normal  particles  by  which 
these  pleadings  were  introduced.  Replications  might  be 
either  in  jus  or  in  factum  conceptce.  It  is  obvious  that  such 
pleadings  belonged  essentially  to  the  proceedings  per  for- 
mulas. The  following  outline  examples  will  explain  how 
these  different  pleadings  weie  introduced  into  the  formula. 
The  illustration  is  that  of  the  Rei  Vindicatio.  "  Annius 
judex  esto.  Si  paret  illara  rem  qua  de  agitur  ex  jure 
Quiritium  Aulas  Ageriije  es>e,  si  non  eam  rem  Aula  Ageria 
Numerio  Negidio  vendidit  ac  tradidit,  aut  si  ea  venditio 

COKTRA    SENATUSCONSULTUM    VELLEIANUM    FACTA      EST,     nisi 

eam  rem  Numerius  Negidius  Aulse  Ao-eriye  arbitratu 
tuo  restituet,  quanti  ea  res  erit,  Namerium  Negidium 
Aulas  Ageriae  condemna.  Si  non  paret  absolve."  Or : 
"  Extra  quam  si  ea  res  Numerio  Negidio  usufructus 
nomine  tradita  est,  aut  si  Aulo  Aghrio  usufructus 
nomine  satisdatum  non  est,  nisi  .  .  .  restituet,"  and  so 
on.  Or :  "  Extra  quam  si  mandatu  Auli  Agerii  ea  res 
Numerio  Negidio  vendita  ac  tradita  est,  aut  si  Aulus 
Agerius  mandavit,  ne  traderetur  antequam   pretium 

solveretur,  nisi restituit,"  and  so  forth.     Or 

with  the  Duplicatio;  "  Extra  quam  si  Sempronius  curator 
Titii  dementis,  cui  Aulus  Agerius  heres  foetus  est, 
eas  res  Numerio  Negidio  vendidit,  aut  si  sine  satis- 
datione    secundum    decretium    interposita    vendidit, 

NEQUE      IN      EA      RE      DOLO      HALO    AuLI      AgERII      ALIQUID 

FACTXTM  EST  siVE  FIAT,  NISI  .  .  .  .  restituct,"  ctc.  Or, 
"  Extra  quam  si  a  Sempronia,  cui  Aulus  Agerius  heres 
est,  eae  res  Numerio  Negidio  donandi  causa   traditac  sunt, 

AUT  SI  hoc  CONTRA  LEGEM  CiNClAM  FACTUM  EST,  NEiJUE  IN 
EA  RE  DOLO  MALO  AuLI  AgERII  ALIQUID    FACTUM  EST,    SIVE 

FIAT,  nisi  .  .  .  restituet,"  and  so  forth.  See  further  on 
this  subject,  Keller's  Civil  Process,  where  examples  of  the 
"  Actio  Publiciani,"  the  "  Actio  de  certa  credita  pecunia," 
and  the  "Actio  negotiorum  gestorum,"  will  be  found  pp.  146 
et  seq.  1.  32  s.  2.  Dig.  ad  Senatus-consulta  Veil.  (16.  1) 
Vat.  Frag.  259.  compare  266. 
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129.  Quarum  omnium  adjectionum 
usum  interdum  etiam  ulterius  quam 
diximus  varietaa  negotiorum  intro- 
duxit. 


129.  The  diversity  of  legal  mattera 
has  introduced  the  use  of  all  these 
additions,  -which  are  even  sometimes 
extended  beyond  what  wo  have  men- 
tioned. 


Just.  iv.  14.  3. 


130.  Videamus  etiara  de  prsescrip- 
tionibus  quae  receiDtse  sunt  pro 
actore. 


130.  But  now  we  will  speak  of 
prescriptions  which  are  employed  in 
favour  of  the  plaintiff. 


131.  Sa3pe  enim  ex  una  eademque 
obligatione  aliquidjam  preestari  opor- 
tet,  aliquid  in  futura  prsestatione  est. 
Velut  cum  in  singulos  annos  vel 
menses  certam  pecuniam  stipulati 
fuerimus:  nam  finitis  quibusdam 
annis  aut  mensibus,  hujus  quidem 
temporis  pecuniam  praestari  oportet, 
futurorum  autem  annorum  sane  qui- 
dem obligatio  contracta  intellegitnr, 
prasstatio  vero  adhuc  nulla  est.  S 
ergo  velimus  id  quidem  quod  praestari 
oportet  petere  et  in  judicium  dedu 
cere,  futuram  vero  obligationis  prse 
stationem  in  incerto  relinquere,  ne 
cesse  est  ut  cum  hac  prasscriptione 
agamus :  "  Ea  res  agatur  cujus  rei 
dies  fuit."  Alioquin  si  sine  hac 
prsescriptiono  egerimus,  ea  scilicet 
formula  qua  incertum  petimus,  cujus 
inienfio  his  verbis  concepta  est : 
"  Quidquid  parei  Numeruim  Negidi- 
umAulo  Agerio  dare  facere  oportere," 
totam  obligationem,  id  est  eiiam 
futuram.  in  hoc  judicium  deducimus, 
et  quamtumvia  in  obligatione  fuerit, 
tamen  id  solum  emisequimury  quod 
litis  contestatoB  tempore  proBsta/ri  opor- 
tet, idooque  rcmovemur  postea  agere 
volentes.  Item,  si  verbi  gratia  ex 
empto  agamus,  ut  nobis  fundus  man- 
cipio  detur,  debemus  ita  prxscriherc : 
"  Ea  res  agatur  de  fundo  manci- 
pando :"  ut  postea,  si  yelimus  vacuam 
possessionem  nobis  tradi,  de  tradenda 


131.  For  oftentimes  from  one  and 
the  same  obligation  something  ought 
to  be  performed  at  the  present  time, 
something  in  the  future.  For  example, 
when  we  have  stipulated  for  a 
certain  sum  of  money  each  year  or 
each  month ;  in  this  case,  at  the  ex- 
piration of  every  year  or  month,  the 
sum  due  for  this  period  of  time  ought 
to  be  paid ;  and  moreover  the  obliga- 
tion is  certainly  understood  to  be 
binding  for  future  years,  but  there  is 
no  obligation  for  the  present  perform- 
ance thereof.  If  therefore  we  wish 
to  claim  and  to  bring  before  the  judge 
that  whioh  ought  to  be  performed,  but 
to  leave  in  uncertainty  the  future 
performance  of  the  obligation  ;  it  is 
necessary  that  we  sue  with  this  pre- 
scription :  **  Let  the  thing,  so  far  as 
it  is  now  due  be  the  object  of  the  suit." 
Otherwise  if  we  have  bought  our  ac- 
tion without  this  prescriiition  and  by 
the  aid  of  tliat  formula  by  which  we 
claim  an  uncertain  thing — the  tnfen- 
tio  of  which  is  conceived  in  these 
words:  "That  whatever  it  appears 
Numerius  Negidius  ought  to  give  or 
to  do  to  Aulus  Agerius" — we  have 
brought  the  entire  obligation  that 
is  to  say  the  future  also,  into  this 
cause,  and  whatever  may  be  the 
amount  of  this  obligation  we  obtain 
that  only  which  has  become  due  at 
the  time  of  the  litis  contestatio,  and 
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«a  vel  e.D  stipulatu  vel  ex  empfo  agere 
possimus.  'Nam  si  non  iprcvscribimus, 
totius  illius  juris  obligatio  ilia  incei'ta 
actione  "Quidquid  ob  earn  rem 
Xumerium  Negidium  Aulo  Agerio 
dare  faoere  oportet"  i:)er  litis  contes- 
tationem  consumititr,  ut  postea  nobis 
agere  volentihus  de  vacua  possessione 
tradenda  nulla  supersit  actio. 


when  subsequently  we  wish  to  sue 
for  the  remainder,  we  are  non- 
suited.  Again,  if  for  example  we 
sue  on  the  ground  of  purchase,  that 
an  estate  should  be  given  us  by  man- 
cipation, we  ought  thus  to  prescribe  : 
•'  Let  that  thing  be  the  object  of  the 
suit  so  far  as  it  concerns  the  transfer 
ot  the  land  by  mancipation."  So  that 
if  we  subsequently  wish  to  have  the 
vacant  possession  delivered  to  us, 
we  may  be  able  to  sue  for  its 
delivery  either  by  stipulation  (ea;  sti- 
pulatu), or  on  the  ground  of  purchase, 
(ex  empto).  For  if  that  prescription 
is  not  employed  the  entire  legal  ob- 
ligation sued  for  by  that  form 
of  actio  insert  a,  "  Whatever  on 
account  of  that  thing  Nume- 
rius  Negidius  ought  to  give,  or  to  do  to 
Aulus  Agerius,"  is  destroyed  in 
consequence  of  the  issue  (litis  con- 
testatio');  so  that  if  we  afterwards 
wish  to  sue  for  the  delivery  of 
the  vacant  possession  no  action 
remains  open  to  us. 


132.  Prsescrt/^fiorves  autem  appel- 
latas  esse  ab  eo,  quod  ante  formulas 
prajscribuntur,  plus  quam  manifes- 
tum  est.  (y) 


132.  But  it  is  very  clearly  evident 
that  prescriptions  are  so  named 
because  they  were  written  before  the 
formulcB. 


(y)  In  sections  130 — 137  Gains  treats  of  Prescriptions. 
The  attention  of  the  student  has  been  already  directed  to 
this  topic  in  treating  of  the  Demonstratio.  See  pp.  655~657. 
The  present  sections  will  explain  the  nature  of  Prescriptions 
and  their  relation  to  other  parts  of  the  formula.  Certain 
Prescriptions  were  introduced  in  favour  of  the  defendant ; 
but  we  learn  from  Gaius  that  in  his  time  such  prescriptions 
were  transformed  into  exceptions  or  pleas.  In  the  "  prsescrip- 
tio  hereditatis,"  the   magistrate   inserted  in  the  formula  the 
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clause  "  ea  res  agatur,  quod  prsejadiciura  huereditati  non  fiat." 
The  "  praBScriptio  fori "  was  placed  at  the  head  of  the  for- 
mula when  the  defendant  took  exception  to  the  tribunal. 
By  the  "  prsescriptio  temporis,"  as  we  have  already  seen,  an 
effort  was  made  to  rebut  the  claim  of  the  plaintiff  on  the 
ground  that  the  time  for  the  action  had  expired.  See 
Domenget,  Gai.  p.  603. 


133.  Bed  hia  quidem  temporibus, 
BJcut  Bupra  quoque  indieo/i'imus,  om- 
Des  praescriptiones  ab  aotore  proficis- 
ountur.  Olim  autem  qusedam  et  pro 
reo  opponebantur.  Qualia  ilia  erat 
prajscriptio  :  "  Ea  res  ag'itur:  si inea 
re  prsejudicinm  hereditati  non  fiat :" 
quEB  nunc  in  speciem  oxceptionis 
deducta  est,  et  locum  habet  cum 
petitor  hereditatis  alio  genere  judicii 
prsejudicinm  hereditdbti  faciat,  velut 
cum  res    singulaa  petat :    esset  enim 

iniquum 

[Desunt  21  lin.] 


133.  But  at  the  present  time,  as  we 
hare  already  observed,  all  prescrip- 
tions proceed  from  the  plaintiff.  But 
formerly  some  were  also  pleaded  in 
favour  of  the  defendant.  The  foU 
lowing  prescription  was  of  this  kind  : 
"Let  that  thing  be  tlie  subject  of 
the  action,  if  in  that  thing  there 
is  no  prajudicium  to  the  inherit- 
ance ;"  a  form  of  prescription  which 
is  now  made  into  a  special  plea 
{exceptio),  and  is  employed  when  the 
claimant  by  petition  (petitor)  of  an  in- 
heritance obtains,  by  another  kind  of 
action,  a  previous  decision  affecting 
the  inheritance  (p)rcBJudicium);  as  for 
example,  when  he  claims  particu- 
lar things,  for  it  would  be  inequit- 
able      


134  .  .  .  (2)  tnfentione  formulae 
determinaiur  is  cui  dari  oportet ;  et 
Bane  domino  dare  oportet  quod  servus 
Btipulatur.  At  in  prsescriptione  de 
pacto  quajritur  quod  secundum  nat- 
uralem  siguificationem  verum  esse 
debet. 


134).  By  the  intentio  of  theformula  we 
determine  who  it  ia  that  is  entitled  to 
the  obligation,  and  we  ought  certain- 
ly to  give  to  the  owner  that  for  which 
his  slave  stipulates.  But  in  the 
prescription  concerning  a  contract 
(de  pacto),  enquiry  is  made  as  to  what 
ought  to  be  valid  according  to  the  na- 
tural signification  of  the  agreement. 


(z)  The  close  of  section  133  and  the  commencement  of 
134  are  obliterated  in  the  Verona  MS.  Gneist  says,  that  on 
the  page  cxxiiJ  nothing  can  be  deciphered.  Having  regard 
however    to    what     follows,   and   referring   to  the 


Digest 


COM.  IV.  SEC.  CXXXV. 


739 


[1.  21.  Dig.  de  excep.  (44.  1),  1.  54.  Dig.  de 
judic.  (5.  1).  1.  40.  de  R.C.  (12.  1).  1.  126.  s.  2.  de 
V.  O.  (45.  1),]  HefFter  proposes  to  fill  up  the  blank  thus, 
"  per  unius  partis  petitionem  luajori  quaBstioni  de  ipsa  here- 
ditate  prsejudicari.  Quare  etiam  his  temporibus  ei,  unde 
petitur,  exceptio  hanc  in  rem  comparatur  .  .  .  (s.  134) 
Ab  actore  autem  7el  nunc  prsescriptiones  quaedam  speciales 
preeter  eas  quas  supra  enumeravimus  adhibenda  sunt  .  .  si, 
verbi  gratia,  dominus  servi  alicujus  ex  stipulatione  ejus  agere 
velit,  in  qua  et  pr^sentes  et  futuraeobligationes  ex  pacto  in- 
sunt,  forte  si  ita  convenisset,  ut  ex  pecunia  quse  in  stipula- 
tum  deducta  est  menstrua  V.  HS.  refunderentur :  inten- 
tioni  actoris  loco  demonstrationis  ita  praescribendum  est : 
ea  res  agatur  quod  Chrysogonus  Lucii  Seii  servus  actor  de 
Numerio  Negidio  tricies  HS.  stipulatus  est  convenitque 
inter  eos,  ut  ex  ea  pecunia  menstrua  V.  HS.  refunderentur 
cujusrei  dies  fuit.     Deinde  intentione"  .  .  .  Gneist  in  loco. 


135.  Quaecuwique  autem  diximus 
de  servis,  eadem  de  ceteris  quoque 
personia  qu89  nostro  juri  subjectcc 
suuc  dicta  intellegemus. 


135.  But  whatever  we  have  said  of 
slaves  we  shall  understand  as  also 
applicable  to  those  persona  who  are 
subject  to  our  power  (jus). 


136.  Item  admonendi  sumna,  si 
cum  ipso  agamus  qui  incertum 
promiserit,  ita  nobis  formulam  esse 
piopositam.  nt  prsescriptio  inserta 
Bit  formulas  loco  demonstrationis, 
hoc  modo :  "  Judex  esto.  Quod  Aulas 
Agerius  de  Numerio  Negidio  incertwii 
Btjpulatua  est  modo  cujus  rei  dies  fuit 
quidquid  ob  eam  rem  Nnmerium 
Negidium  Aulo  Agerio  dare  facere 
oportet,"  et  reliqua. 


186.  Again,  we  must  mention,  if  we 
take  legal  proceedings  against  one 
who  has  promised  us  an  uncertain 
thing,  the  formula  is  so  framed  that 
the  prcescriptio  may  be  inserted  in  the 
place  of  the  demonstratio  of  the  for- 
mula as  follows:  "Let  there  be  a 
judge.  Because  Aulus  Agerius  has  sti- 
pulated  an  uncertain  thing  of  Nume- 
rius  Negidius  (condemn  him)  only  so 
f aras  the  thing  is  now  due,  in  whatever 
on  account  of  that  thing  NumeriuB  Ne- 
gidius ought  to  give,  or  to  do  to  AuluB 
Agerius,"  and  so  forth. 


137.  Si  cum  sponsore  aut  fidejus- 
Bore  agatur,  praBscribi  solet  in  persona 
quidem  sponsoris  hoc  modo:  "Ea 
88  agatur.     Quod  Aulus  Agerius    de 


137.  If  an  action  is  commenced  with 
a  sponsor  or  fidejussor,  the  prescrip- 
tio  is  usually  composed  in  the 
case  of  the  sponsor    in  the  follow- 
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Lucio  Titio  incertum  stipulatus  est, 
quo  nomine  Numerius  Negidius  spon. 
Bor  est,  cujus  rei  dies  fuit;"  in  per- 
sona vero  fidcjussoris :  "  Ea  res  aga- 
tur  quod  Numerius  Negidius  pro 
Lucio  Titio  incertum  fide  sua  esse 
uBsit,   cujus  rei  dies  fuit;"  deinde 


J 


formula  subicitur. 


ing  manner:  "Let  the  thing  be  the 
subject  of  an  action.  Because  Aulus 
Agerius  has  stipulated  an  incertum 
with  Lucius  Titius,  for  whom  Nnmeriua 
Negidius  is  sponsor  (condemn  him), 
so  far  as  the  thing  is  now  due :  "  but 
in  the  case  of  the  fidejussor,  the 
prescription  is,  "  Let  that  thing  be 
the  subject  of  the  action.  Because  Nu- 
merius Negidius  has  become  fidejus- 
sor for  an  Miceriu9)i  on  behalf  of  Lucius 
Titius,  (condemn  him)  so  far  as  the 
thing  is  now  due,"  then  the  formula 
immediately  follows. 


138.  Superest  ut  de  interdictis  dia. 
piciamus.  (a) 

Just.  iv.  15.  pr. 


138.  It  remains  now  that  we  treat 
of  interdicts. 


(a)  "  Interdictum  est,  quia  (al.  quod)  a  jiulice  non  in  per- 
petuum,  sed  pro  reformando  momento  ad  tempus  interim 
dieitur,  salva  propositione  actionis  ejus."  Isidor.  Orig.  v. 
25.  s.  33.  The  student  should  also  read  on  the  subject  of 
the  Interdict,  the  remarks  of  Ulpianus  and  of  Paulus  in 
11. 1  &  2.  Dig.  de  interdic.  (43.  1.) 


139.  Certis  igitur  ex  causis  Prsetor 
aut  Proconsul  priucipaliter  auctorita- 
temsuam  finiendis  controversiis  wter- 
ponit.  Quod  turn  maxime  facit,  cum 
de  possessione  aut  quasi  possessione 
inter  aliquos  contenditur.  Et  in 
gumma  aut  jubet  aliquid  fieri,  aut 
fieri  prohibet.  Formulae  autem  ver- 
borum  et  conceptiones  quibus  in  ea 
re  utitur  interdicta  decretave  vocan- 
tur. 


139.  Thus  on  certain  grounds  the 
Prsetor  or  Pi-oconsul  interposed  his  au- 
thority in  the  first  place  for  the  pur- 
pose of  putting  an  end  to  disputes. 
Which  intervention  occurs  most  fre- 
quently when  there  is  a  dispute  among 
persons  in  relation  to  possession  or 
quasi  possession.  And  in  general  the 
Prastor  either  orders  something  to  be 
done  or  prohibits  something  being 
done.  Now  the  formulae  and  the 
common  forms  of  words  employed 
for  this  purpose  are  named  either 
interdicts  (interdicta)  or  decrees  {de- 
creta). 


Just.  iv.  14.  pr. 


140.  Voeantur  autem  decreta  cum 
fieri  alifjwid  jubet,  velut  cum  prasci- 
pit,  ut  aliquid  exhibeatur  aut  resti- 


140.  They  are  called  decrees 
when  he  commands  something  to  bo 
done,  as  for  example,  when  he  ordains 
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tuatur  :  interdicta  vero  cum  prohibet  that  something  shall  be  produced  in 
fieri,  velut  cnm  prsecipit:  ne  sine  court  or  restored ;  on  the  other  hand 
vitio  possidenti  vis  fiat,  neve  in  loco  they  are  termed  interdicts,  when  he 
sacro  aliquid  fiat.  Unde  omnia  in-  forbids  the  doing  of  something,  as  for 
terdicta  aut  restitutoria  aut  exhibi-  example,  when  he  prescribes  that  no 
toria  aut  prohibitoria  vocantur.  (h)  violence  shall  be  done  to  the  loyia 

Jida  possessor  {sine  vitio  possidens),  or 
something  shall  be  not  done  in  a  con- 
secrated place  {in  loco  sacro).  Whence 
all  interdicts  are  named  either  resti- 
tutonj,  or  exhibitory  or  ]prohihitory. 


(b)  In  directing  attention  to  the  important  subject  of  the 
Interdict,  it  may  be  observed  that  the  two  previous  sections 
mark  an  essential  distinction  between  the  Actio  and  the 
Interdict  so  far  as  the  Praetor  and  the  Proconsul  were  con- 
cerned. At  the  time  of  the  "  legis  actiones,"  the  PrEetor 
had  the  power,  in  certain  given  cases,  to  hear  and  to  deter- 
mine between  litigants  without  the  appointment  of  a  judex. 
The  Romans  did  not  limit  their  magistrates  in  granting 
their  decisions  to  the  strict  law,  but  allowed  them  to 
modify  their  decrees  to  a  certain  extent  for  the  public  bene- 
fit or  for  the  purpose  of  doing  justice  between  the  suitors. 
In  the  age  of  Cicero,  the  Praetor  appears  to  have  issued 
a  conditional  decree,  and  not  to  have  granted  an  absolute 
injunction  except  upon  the  application  of  the  plaintiff. 
Again  in  the  edict  promulged  by  the  Praetor,  we  find  that 
when  referring  to  the  remedy  introduced  by  his  authority, 
the  Roman  magistrate  used  a  two-fold  expression,  namely, 
"judicium  dabo"  or  "  actionem  dabo."  By  virtue  of  the 
latter,  he  gave  either  a  formula  in  factum  conccpta  or  an 
actio  ficticia;  by  means  of  the  former  he  decreed  that 
the  defendant  should  according  to  circumstances,  either 
at  once  terminate  his  wrongful  act;  or  restore  things  to  their 
former  condition;  or  produce  that  which  he  had  abstracted 
or  wrongfully  withheld  from  the  plaintiff.  This  interference 
of  the  Prsetor  was  by  no  means  limited  to  a  few  transactions, 
but  extended  to  a  great  variety  of  objects.  Thus  it  was  em- 
ployed for  the  protection  of  things  both  sacred  and  religious 
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as  well  as  for  that  class  of  things  denominated  res  pubUcce; 
availing  for  the  protection  of  both  person  and  ])roperty  ;  not 
only  of  property  in  the  strict  sense,  but  also  of  that  possession 
which  the  plaintiff  might  have  obtained.  We  see  from 
the  text  that  in  certain  cases  {certis  ex  causis)  the  Prastor  or 
Proconsul  in  the  first  instance  {principaliter)  interposed  his 
authority  for  the  termination  of  disputes.  When  by  such 
interposition  he  ordered  something  to  be  done,  his  orders 
were  termed  decreta.  If  he  forbade  the  doing  of  something, 
to  such  prohibitions  the  term  interdicta  was  applied.  Mr. 
Long  has  remarked  that  Savigny  observes,  it  may  be 
objected  to  this  exposition,  that  in  one  of  the  most  impor- 
tant interdicts  that  "  De  vi,"  the  formula  is  "Judicium 
dabo."  But,  as  he  observes,  the  old  genuine  formula  was 
•'  Restituas,"  and  the  "  Judicium  dabo  "  must  have  been  intro- 
duced when  the  formula  of  the  two  old  Interdicts — "  De  vi 
Arraata  "  and  *•  Devi  Quotidiana  " — were  blended  together, 
and  at  a  time  when  the  distinctions  between  the  old  formulae 
had  become  a  matter  of  indifference.  1.  1.  Dig.  de  vi,  et  de 
vi  armata  (43.  16).  Cic.  Pro  Caecin.  8.  30.  Art.  "Interdic- 
tum,"  Diet.  Gr.  and  Rom.  Antiq. 

The  nature  and  peculiarities  of  Interdicts  were  but  little 
understood  until  the  recent  discovery  of  Gaius.  The  view 
that  prevailed  before  this  epoch  in  the  history  of  Roman 
Law  was,  that  an  Interdict  was  simply  a  summary  process, 
and  that  it  was  confined  to  proceedings  injure.  This  view 
has  been  combatted  both  by  Savigny  and  Puchta,  but  main- 
tained on  new  grounds  by  Thibaut  and  Muhlenbruch.  Von 
Vangerow  the  successor  to  Thibaut,  in  the  chair  of  Civil 
Law  at  Heidelberg  holds  that  the  view  of  Savigny  is  the 
correct  one.  When  the  plaintiff  brought  his  complaint 
the  Preetor,  as  Gaius  observes,  "  Principaliter  auc- 
toritatem  suam  fininendis  controversils  interponit."  If  the 
Interdict  failed  by  the  non-obedience  of  the  defendant,  the 
cause  thus  left  undecided  in  the  court  of  the  Praetor  went  into 
judicium.  In  this  case  judices  or  recuperatores  were 
appointed  to  decide  which  of  the  parties  in  the  suit  was  en- 
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titled  to  their  verdict.  When  by  the  non-subniission  of  the 
defendant,  and  by  the  resolution  of  the  plaintiff  to  assert  his 
right,  the  suit  passed  into  judicium,  both  litigants  were  com- 
pelled to  give  security  for  punitive  damages,  and  they 
were  said  "litigare  cum  periculo."  Gai.  iv.  141.  Hence 
if  the  suitor  were  not  certain  of  success,  he  ran  the  greatest 
risk  by  venturing  into  judicium,  and  as  a  consequence  of  this 
the  Interdict  of  the  Praetor  was  usually  final.  The  results  of 
the  discussion  of  this  subject  in  recent  times  seem  then  to  be 
as  follows: — The  suit  was  not  necessarily  settled  in  jure; 
but  sometimes  a  judex  was  appointed.  When,  however,  such 
was  the  case,  there  was  more  than  ordinary  strictness  as  to 
the  time  within  which  the  decision  must  be  pronounced,  or 
in  other  words  the  proceedings  in  judicium  were  summary 
and  admitted  of  no  delay. 

The  Interdicts  were  divided  according  to  their  subject 
matter,  and  were  said  to  be  prohibitoria,  or  restitutoria,  or 
exhihitoria.  Hence  Justinian  says,  "  Summa  autem  divisio 
interdictorum  haec  est,  quod  aut  prohibitoria  sunt,  aut  resti- 
tutoria aut  exhibitoria."  Instit.  de  interdict.  (4.  15).  As  the 
words  themselves  denote,  an  interdict  was  said  to  be 
restitutory  when  something  was  to  be  restored.  It  was 
exhibitory  when  some  thing  or  person  was  to  be  exhibited. 
It  was  termed  prohibitory  when  something  was  forbidden 
to  be  done.  The  form,  for  example,  of  an  exhibitory  Inter- 
dict is  given  by  Ulpianus ;  "  Praetor  ait :  quas  tabulaa 
Lucius  Titius  ad  causam  testamenti  sui  pertinentes  reliquisse 
dicetur,  si  has  penes  te  sunt,  aut  dolo  malo  tuo  factum  est, 
ut  desinerent  esse,  ita  eas  illi  exhibeas.  Item  si  libellus 
aliudve  quid  relictum  esse  dicetur,  decreto  comprehendam." 
I.  1.  pr.  Dig.  de  tab.  exhib.  (43.  5.)  1.  1.  pr.  s.  1.  Dig.  de 
hom.  lib.  exhib.  (43.  29.)  When  the  Interdict  was  prohibi- 
tory, the  technical  words  employed  by  the  Praetor  were 
'*  vim  fieri  veto."  In  the  strict  sense  of  the  term,  the  ex- 
pression Interdict  was  only  applied  to  those  injunctions 
which  were  prohibitory,  whilst  others  were  named 
decreta.      Hence  Justinian  says  :  "  Sunt  tamen,  qui  putant 
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proprie  interdicta  ea  vocari,  quae  proliibitorias  sunt,  quia 
interdicere  est  denuntiare  et  prohibere,  exliibitoria  autem 
et  restitutoria  proprie  decreta  vocare."  Just.  s.  1.  de  inter- 
dict. (4.15.) 

Another  division  of  Interdicts  was,  according  to  their 
object,  into  possessoria  and  non  possessoria;  of  which  the 
most  important  was  the  possessory  Interdict.  This  process 
did  not  decide  the  legal  question  in  dispute,  for  in  order  to 
secure  such  a  decision,  an  actio  in  the  strict  sense  of  the 
term  was  required,  but  it  had  the  effect  of  determining  who 
should  have  possession  of  the  property.  It  was  simply  a 
personal  remedy,  by  means  of  which  the  person  in  possession 
was  entitled,  so  to  speak,  to  ward  off  or  pre>^ent  any  dis- 
turbance of  his  possession.  There  were  also  Interdicts 
not  relating  to  questions  of  possession,  and  these  were 
denominated  non-possessory.  The  possessory  Interdicts  may 
be  arranged  in  three  principal  classes,  namely,  Adipis- 
cendai  possessiones  interdicta;  Retinendse  possessionis  in- 
terdicta ;  and  Recuperandse  possessionis  interdicta.  Thus 
Justinian,  following  Gaius,  says,  "  Sequens  interdictorura 
divisio  ha3C  est,  quod  quasdaraadipiscendEe  possessionis  causa 
com])arata  sunt,  qusedam  retinendse,  qusedam  recuperandae." 
s.  2.  Instit.  tit.  cit.  (4.  15.) ;  Gai.  iv.  143.  By  means  of  the 
"  Interdicta  adipiscendge  possessionis  causa,"  the  plaintiff 
obtained  possession  of  a  thing,  of  which  at  the  time  of 
his  application  to  the  Prsetor  he  was  not  in  the  enjoyment. 
This  Interdict  did  not  decide  his  legal  right,  for  all  that  the 
judge  by  his  decree  affirmed,  was  that  the  plaintiff  was 
entitled  to  the  possession.  Having  however  obtained  this 
he  might  be  subsequently  ousted  by  a  person  having  a  bet- 
ter claim  to  the  property.  An  important  ilhistration  of  the 
"  Interdictum  adipiscendee  possessionis  causa  "  is  presented 
in  the  so-called  "  Interdictum  Quorum  Bonorum,"  an 
Interdict  in  which  the  Praetor  gave  merely  the  possession 
without  granting  anything  more.  Possession  in  this  case  was 
given  on  the  ground  of  a  testament,  which  it  was  possible 
might  be  subsequently  set  aside.  This  Interdict  secured  to  him 
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who  has  been  denominated  the  Pra3torian  heir,  the  posses- 
sion of  the  thino-s  belonging  to  the  hereditas  of  which 
another  person  had  obtained  the  possession  either  pro  liere- 
de  or  pro  possessore  The  name  was  derived  from  the 
following  edict :  "  Ait  Pr^tor:  Quorum  Bonorum  ex  edicto 
meo  illi  possessio  data  est :  quod  de  his  bonis  pro  herede 
aut  pro  possessore  possides,  possideresvc  si  nihil  usucaptum 
asset :  quod  quidem  dolo  malo  fecisti,  uti  desineres  possi- 
dere  ;  id  illi  restituas."  If  the  legal  heir  claiming  under  a 
testament,  "Septem  signis  testium  signatum,"  presented 
himself,  the  party  who  had  obtained  the  possession  by 
means  of  the  "  Interdict  Quorum  Bonorum  "  must  yield  to 
his  claim.  Thus  Ulpianus  says,  "  Etiam  si  jure  civile  non 
valeat  testamentum,  forte  quod  familia3  mancipatio  vel 
nuncupatio  defuit,  si  signatum  testamentum  sit  non  minus 
quam  septem  testium  civium  Romanorum  signis,  bonorum 
possessio  datur."     Ulp.  tit.  28.  s.  6. 

Another  illustration  is  furnished  in  the  case  of  the 
"  Interdictum  Salvianum."  This  was  employed  when  the 
plaintiff  wished  to  enforce  his  right  over  property  belonging 
to  a  farmer  who  had  conveyed  it  by  mortgage  as  security  for 
his  rent.  Instit.  s.  2.  de  interd.  (4.  15.)  In  such  a  case  the 
possession  was  given  although  the  contract  might  not  be 
good.  The  only  question  decided  by  the  Interdict  related 
to  the  possession,  and  not  to  the  rights  under  the  mortgage 
which  might  be  subsequently  invalidated. 

In  the  case  of  a  "  retinend?e  possessionis  causae,"  the  per- 
son already  in  possession  was  protected  in  his  enjoyment 
by  the  Prsetor  declaring  that  it  should  not  be  interfered 
with  The  most  usual  instances  of  this  remedy  were  the 
luterdicta  "  uti  possidetis,"  and  "  utrubi."  The  Interdic- 
tum "  uti  possidetis"  was  given  to  secure  to  the  plaintiff  the 
undisturbed  possession  of  an  immoveable ;  the  Interdictum 
"utrubi"  for  that  of  a  moveable.  Gai.  iv.  149.  The  forms 
of  both  these  Interdicts  are  preserved  in  the  Digest,  and 
are  as  follows:  "Ait  Praetor:  Uti  eas  sedes  quibus  de 
agitur,  nee  vi,  nee  clam,  nee  jtrecario  alter  ab  altero  possi- 
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(letis,  vim  fieri  veto.  De  cloacis  hoc  interdictum  non  dabo, 
iieque  pluris  quam  quanti  res  erit,  intra  annum,  quo  primum 
experiundi  potestas  fuerit,  agere  permittam."  1.  1.  pr.  Dig. 
de  possid.  (43.  17).  Ulpianus  has  also  preserved  the  form 
of  the  "  Interdictum  utrubi."  "  Prsetor  ait :  Utrubi  hie  homo 
quo  de  agitur,  majore  parte  hujusce  anni  fuit,  quo  minus  is 
cum  ducat  vim  fieri  veto."  And  then  he  adds  in  accor- 
dance with  what  has  been  cited  from  Gaius,  "  Hoc  interdic- 
tum de  possessione  rerum  mobilium  locum  habet;  sed  obtin- 
uit,  vim  ejus  exsequatam  fuisse  TJti  possidetis  interdict©, 
quod  de  rerum  soli  competit,  etc."  1.  1.  pr.  s.  1.  Dig.de 
Utrubi  (43.  31). 

The  "  Interdictum  recuperandae  possessionis  "  was  era- 
ployed  by  the  plaintiff  in  order  that  he  might  obtain  the 
possession  of  property  which  he  had  lost.  In  this  case 
there  was  no  question  as  to  whether  the  plaintifi"  was  legally 
entitled  to  the  property  or  not.  All  that  he  had  to  prove 
was  that  he  had  been  ousted  from  his  possession.  When 
an  owner  had  been  violently  ejected,  the  PrsBtor  gave  him 
the  "  Interdictum  unde  vi,"  the  effect  of  which  was  to  place 
him  in  precisely  the  same  situation  in  relation  to  his  pro- 
perty as  that  which  he  had  enjoyed  before  his  ejectment  by 
the  unlawful  force.  To  entitle  a  plaintiff  to  the  Interdic- 
tum "und  vi"  he  must  have  had  a  possessio  ci'mlis,  and  it 
must  have  been  immoveable  property  from  wli?ch  he  had 
been  forcibly  expelled.  This  interdict  was  avail;s:ble  within 
an  annus  utilis,  as  after  the  lapse  of  a  year  it  only  availed  to 
the  extent  "  quod  ad  dejicient  em  pervenit."  TDne  form  of 
the  Interdict  was  as  follows:  "  Praetor  ait :  Unde  tu  ilium 
vi  dejecisti  aut  familia  tua  dejecit,  de  eo,  quasqut;  ille  tunc 
ibi  habuit,  tantummodo  intra  annum,  post  annum  de  eo, 
quod  ad  eum,  qui  vi  dejecit,  pervenerit,  judiciuitu  dabo." 
1.  1.  pr.  Dig.  de  vi  (43.  16). 

Again,  if  one  person  had  lent  something  to  another  out 
of  kindness  and  the  borrower  refused  to  return  it,  the  len- 
der could  avail  himself  of  the  "  Interdictum  de  precario." 
The  nature  of  a  "precarium"  is  explained   by   vUJpianus: 


COM.  IV.  SEC.  CXL.  747 

"  PrEecariura  est,  quod  precibus  petenti  utendum  conceditur 
tamdiu,  quamdiu  is,  qui  concessit,  patitur."  The  same 
writer  distinguishes  a  "precarium"  from  a  gift  {donatio)^ 
and  says  that  it  resembled  a  commodatum.  "  Et  est  simile 
commodato."  1.  1.  Dig.  de  praec.  (43.  26.)  Not  only 
might  a  corporal  thing,  whether  moveable  or  immoveable, 
be  the  object  of  a  "  precarium,"  but  also  an  incorporal  thing, 
as  a  servitude.  The  form  of  the  "  Interdictum  de  pracario" 
has  been  preserved  by  Ulpianus.  "Ait  Praetor:  Quod  prae- 
cario  ab  illo  habes,  aut  dolo  malo  fecisti,  ut  desineres  habere 
qua  de  re  agitur,  id  illi  restituas."  It  must  be 
carefully  observed  that  these  Interdicts  decided  nothing 
as  to  the  right  of  ownership  ;  but  they  simply 
determined  the  dispute  respecting  the  possession  de  facto. 
Upon  the  latter  point  the  interdict  was  conclusive.  Paulus 
Recep.  Sent.  v.  6.  11.  1.  4.  s.  4  and  1.  8.  s.  2.  1. 15.  s.  2.  Dig. 
de  precar.  (43.  26.)  and  for  a  full  discussion  of  the  whole 
subject,  Von  Vangerow's  Pandecten,  s.  691.  If  the  defen- 
dant disputed  the  command  or  decree  of  the  Praetor,  the 
dispute  could  only  be  decided  by  the  verdict  of  the  ordinary 
judicial  procedure,  that  is  to  say,  a  judex  must  be  appointed, 
and  both  parties  were  bound  under  a  penal  stipulation.  The 
Praetor  gave  a  formula  in  personam  concepta,  and  the  judge 
was  required  to  decide  not  only  upon  the  penal  stipulation, 
but  also  the  principal  matter  in  dispute.  Brissonius 
says  in  relation  to  the  sponsio :  "  Quin  etiam  litigatores 
dim  sponsionem  facere  certJE  pecuniae  solebant  quas  ejus 
lucro  cederet,  qui  judicio  vicisset.  Cujus  rei  causa  vice 
mutua  stipulationes  interponi  solebant."  Cic.  lib.  vii.  ad 
divers,  epist.  It  was  to  this  sponsio  that  the  term  poenalis 
was  applied.  To  this  there  was  also  added  in  the  formula  an 
arbitrium,  empowering  the  judge  to  decide  between  the 
litigants  in  the  principal  matter  in  the  suit.  In  such  a  case 
there  would  be  a  "  stipulatio  certae  pecuniae"  between  the 
litigants,  and  an  actio  in  personam,  in  which  the  judge  would 
be  entitled  to  decide  in  the  principal  matter.  Tliis  was  called 
an  arhitrium  Secutorium,  that  is  an  arbitrium  following  the 
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decision  upon  the  penal  stipulation.  The  person  called  to 
defend  his  title  obtained  by  this  interdict,  if  it  were  followed 
by  a  penal  stipulation  and  an  action,  a  final  decision  upon 
the  controversy  in  which  the  plaintiff  had  involved  him.  It 
was  however  only  in  the  case  of  prohibitory  interdicts  not  of 
exhibitory,  nor  of  restitutory  ones  that  an  "  arbitrium 
Secutorium  "  could  be  employed. 

Closing  our  remarks  upon  the  Interdict,  it  may  be  noticed 
that  the  old  opinion  that  the  Interdicta  "uti  possidetis"  and 
"utrubi"were  given  on  accountof  aturbatio possessionis, or  on 
account  of  maleficia,  and  for  the  purpose  of  obtaining  com- 
pensatory damages  for  the  injury  received,  though  it 
has  been  defended  by  Savigny,  cannot  be  regarded  as 
established.  Von  Vangerow  and  most  continental  jurists 
of  eminence,  now  hold  that  both  these  Interdicts  were 
given  for  the  simple  object  of  deciding  which  of  the  two 
litigants  had  actually  the  possession  of  the  property.  That 
this  is  the  correct  view  is  distinctly  affirmed  by  the  very 
explicit  statement  of  Ulpianus:  "  Sed  si  inter  ipsos  contenda- 
tur,  uter  possideat,  quia  alteruter  se  magis  possidere  affirmat, 
tunc,  si  res  soli  sit,  in  cujus  possessione  contenditur,  ad  hoc 
interdictum  remittentur."  1.  1.  s.  3.  Dig.  uti.  pos.  (43  17). 


141.  Nec  tamen  cum  quid  jusserit  141.  The  process,  however,  is  not 

fieri  aut  fieri  prohibuerit,  statim  per-  terminated  by  the  mere  command  or 

actum  eat  negotiura,  sed  ad  judicem  prohibition   of  the  Praetor  that  some- 

recuperatoresve    itur,    et    ibi    editis  thing  shall  be  done  or  not  done ;  but 

formulis  quseritur,  an  aliquid  adver-  recourse  is  had  to  a  judex  or  to  the 

8US  Proetoris  edictiim  factum  sit,  vel  recuperatorcs ;  and  there,  upon    the 

an  facfum  non  sit  quod  is  fieri  jus-  presentation  of  the  formula,  it  is  en- 

serit.     Et  modo  cum   poena  agitur,  quired  whether  anything  has   been 

modo  sine  poena :  cum  poena,  velut  done  against  the  edict  of  the  Praetor, 

cum   per    sponsioncm     agetur ;    sine  or  whether  that  which  he  enjoined  to 

poena,  velut  cu«i  arbiter  petitur.     Et  be  done  has  not  been  done.    And  the 

quidem   ex    prohibitoriis    interdictis  action  is  sometimes  with   a  penalty, 

Bomper  per  sponsioncm  agi  solet,  ex  sometimes  without   a    penalty;    for 

restitutoriis     vero     vel     exhibitoriis  example,  with  a  penalty  when  the 

modo    per    Bponsionem,    modo    per  action  is  by  sponsion  (per  sponsionem) 

formulam  agitur,  quae  arbitraria  vo-  without  a  penalty,  when  an  arbiter 

catur.  is  Bought  for.      Indeed  it    is   usual 
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142.  Principalis  igitur  divisio  in 
eo  est,  quod  aut  prohibitoria  sunt 
interdicta,  aut  restitutoria,  aut  exhi- 
bitoria. 

Just,  iv 

143.  Sequens  in  eo  est  divisio, 
quod  vel  adipiscendse  possessionis 
causa  comparata  sunt,  vel  retinendse 
vel  recuperandse. 


1 44.  Adipiscendse  possessionis  causa 
interdictum  accommodatur  bonorum 
poBsessori,  cujus  principium  est  Quo- 
EDM  BONOEUM  :  ejusque  vis  et  potes- 
tas  hsec  est,  ut  quod  quisqne  ex  his 
bonis  quorum  possessio  aliqui  datur 
est  pro  herede  aut  pro  possessore  (c) 
possideret,  id  ei  cui  bonorum  posses- 
sio data  est  restituatur.  Pro  herede 
autem  possidere  videtur  tam  is  qui 
herea  est  quam  is  qui  putat  se  here- 
dem  esse  :  pro  possessore  is  possidet 
qui  sine  causa  aliqnam  rem  heredi- 
tariam  vel  etiam  totara  hereditatem, 
Bciens  ad  se  non  pertinere,  possidet. 
Ideo  autem  adipiscendjB  possessionis 
vocatur,  quia  ei  tantum  utilo  est  qui 
nunc  primum  conatur  adipisci  rei 
possessionem  :  itaque  si  quis  adeptus 
possessionem  amiserit,  desinit  ei  id 
interdictum  utile  esse. 


Just.  iv.  15.  3. 


always  to  sue  by  sponsion  in  the  case 
of  prohibitory  interdicts,  but  in  the 
case  of  rcstitutory  or  eshibitory  inter- 
dicts, the  action  is  sometimes  by 
sponsion  and  sometimes  by  a  formula, 
which  is  called  arbitrary  (^arbitraria). 

142.  Therefore  the  principal  divi- 
sion of  interdicts  consists  in  this,  that 
they  are  either  prohibitory,  restitu- 
tory  or  exhibitory. 

12.  pr. 

143.  There  is  a  second  division  de- 
pending on  this,  that  some  interdicts 
are  employed  for  the  sake  of  obtaining 
possession,  others  for  the  sake  of  re- 
taining possession  or  recovering  it. 

144.  For  the  purpose  of  obtaining 
possession  an  interdict  is  given  to  the 
bonorum  possessor,  of  which  the  com- 
mencement is  QUOEUM  EONOEUM  :  the 
force  and  effect  of  such  interdict  is, 
that  whatever  any  one  as  heir  (^pro 
lierede),  or  as  possessor  (^ro possessore) 
might  hold  of  that  property,  the  pos- 
session of  which  is  given  to  some 
other  person  (by  the  edict^,  is  re. 
stored  to  him  to  whom  the  bonorum 
possessio  has  been  granted.  But 
both  the  real  heir  as  well  as  he 
who  believes  himself  to  be  heir 
appears  to  possess  as  heir  {pro 
herede).  He  holds  as  possessor  (pro 
possessore)  who  without  any  legal  title 
takes  possession  of  anything  per- 
taining to  the  inheritance,  or  even  of 
the  entire  inheritance,  knowing  that 
it  does  not  belong  to  him.  Hence 
the  interdict  is  namedadipiscendT pos- 
sessionis, because  it  is  only  available 
for  him  who  now  seeks  for  the  first 
time  to  obtain  the  possession  of  the 
thing,  therefore  if  anyone  who  has 
gained  possession  has  lost  it  again, 
that  interdict  ceases  to  be  avail- 
able for  him. 


750  COM.  IV.  SEC.  CXLV. 

(c)  There  is  a  peculiar  interest  attaching  to  the  portion 
of  this  book  from  Sec.  134  to  the  words  aut  pro  possessore  in 
this  section,  as  they  had  been  discovered  by  MafFei  in  Ve- 
rona nearly  a  century  before  the  great  discovery  made  by 
Niebuhr.  See  Introduction  pp.  15  et  seq.  Gneist,  refer- 
ring to  this  interesting  passage,  says,  "  Ea  qua  sequuntur  in 
ss.  134, 144  med.  usque  ad  verba  aut  pro  possessore  coniinen- 
tur  in  folio  illo  separato,  a  MafFeio  olim  descripto,  a  Nie- 
buhrio  ante  Cod.  Ver.  invento,  separatim  edito  jam  cura 
Hauboldi"  (Zeitschrift  fiir  gesch.  Rechtswiss.iii.  p.  140, 146.) 


145.     Bonorum    quoque     omptori  145.  In  a  similar  manner  an  inter- 

similiter      proponitur,     interdictum       diet  is  also  provided  for  the  honoruw. 
quod  quidam  possessorium  vocant.  emptor  which  some  call  possessory. 


146.    Item    ei    qui    publiea    bona  146.  Again  an  interdict  of  a  similar 

cmerit  ejusdem  condicionis  interdic-  nature  ia  provided  for  him  who 
turn  proponitur,  quod  appellatur  has  purchased  property  belonging  to 
soetorium,  quod  sectores  vocantur  {dj  the  State,  which  is  named  Sectorium, 
qui  publico  bona  mercantur.  because    those    persona    are    called 

Sectores  who  purchase  things  under 
the  authority  of  the  people  (pubUce). 


(d)  A  Sector  was  one  who  bought  the  goods  of  a  per- 
son proscribed  or  from  the  State  itself  publicly.  "Sec- 
torum  autem  dicit  oastimatorem  redemtoremque  bonorum 
damnati  atque  proscripti,  qui  spem  sectans  lucri  sui,  id  est 
secutus  spem  ^estimationis  sua3,  bona  omnia  auctione  vendit, 
et  semel  infert  pecuniam  vel  iErario  vel  sociis."  Pseudo- 
Asconius  ad  Cic.  in  Verr.  ii.  1.  s.  52.  61.  Antonius  was 
called  the  Sector  of  Pompeius,  "  quoniam  in  subhastatione 
bona  Cn.  Pompeii  redemerat."  Cic.  2.  Phil.  75.  Rose. 
Amer. 49.  Nizolius  sub  voce"Seco."  "Sectores  autem  dicti 
sunt,  qui  spem  lucri  sui  secuti  bona  condemnatorum  semel 
auctionabantur,  pro([ue  his  pecunias  pensitabant  singulis, 
ac  in  postera  pro  compendio  suo  singula  quseque  pecu- 
nia  populo  venditur."  See  Festus,  p.  337,  and  Heumann's 
Handlcxicou  sub  voce. 
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147.  Infcerdictum  quoqtic  qaod  ap- 
pellatur  Galvianum  adipiscendgo  poa- 
eessionis  comparattmi  est,  eoque  uti- 
tur  dominus  fundi  de  rebus  coloni 
quas  is  pro  mercedibus  fundi  pignori 
futuras  pepigisset. 


147.  An  interdict  also  which  is 
called  Salvianum  was  provided  for 
tho  purpose  of  obtaiuing  possession, 
and  the  owner  of  land  employs  it  with 
respect  to  the  property  of  a  farmer, 
which  ho  has  contracted  shall  be  a 
security  for  rent. 


Just.  iv.  15. 


148.  Eetinendtn  possessionis  causa 
Bolet  interdictum  reddi,  cum  ab  utra- 
que  parte  de  proprietate  alicujus  rei 
controversia  est,  ct  ante  quEcritui-, 
uter  ex  litigatoribus  pogsidore  et  uter 
petero  debeat  cujua  rei  gratia  com- 
parata  sunt  uti  possidetis  et  uikubi. 
(e) 


148.  An  interdict  for  the  purpose 
of  retaining  possession  (retineyukv  pos- 
sessionis) is  usually  given  when  there 
is  a  dispute  between  two  parties 
as  to  the  ownership  of  a  thing, 
and  it  is  first  enquired  which  of  the 
litigant  parties  ought  to  hold  posses- 
sion, and  which  of  the  two  should 
sue  for  the  property,  on  this  account 
the  interdicts  possidetis  and  utrubi 
are  provided. 


(e)  Panlus  says,  "  Ectinendse  possessionis  gratia  compa- 
rata  sunt  interdicta,  per  quaj  earn  possessionem  quam  jam 
liabenius  retinere  volumus  :  quale  est  uti  possidetis  de  rebus 
soli  et  utrubi  de  re  mobili.  Et  in  priore  quideni  is  potior 
est,  qui  redditi  interdicti  tempore  nee  vi  nee  clam  nee  pre- 
cario  ab  adversario  possidet.  In  altero  vero  potior  est 
qui  majore  parte  anni  retrorsum  numerati  nee  vi  nee  clam 
nee  precario  possidet."     Recep.  Sent.  v.  6.  s.  1. 


149.  Et  quidem  uri  possidetis  in- 
terdictum de  fundi  vel  sodium  pos- 
eessione  reddi tur,  uteubi  vero  de 
rerum  mobilium  possessione. 

Just.  iv. 

150.  Et  si  quidem  de  fundo  vel 
aedibus  interdicitur,  oum  potiorem 
esse  Praetor  jubet  qui  eo  tempore  quo 
interdictum  redditur  neo  vi  nee  clam 
neo  precario  ab  adversario  possideat : 
si  vero  de  re  mobili,  tunc  eum  potio- 
rem esse  jubet  qui  majore  parte  ejus 


149.  And  indeed  the  interdict  uti 
possidetis  is  given  for  the  possession 
of  land  or  of  a  building,  but  tho 
interdict  utrubi  for  the  possession  of 
moveable  things. 

15.4. 

150.  And  if  indeed  the  interdict  is 
employed  on  account  of  land  or  of  a 
building,  tho  Prastor  adjudges  him  to 
have  tho  better  right  who  at  the 
time  at  which  the  interdict  is 
given,  is  in  possession  as  against 
his     adversary,     neither     by     force 
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anni  ncc  vi  noc  clam  ncc  procario  ab 
adversario  possidct :  idquo  satis  ipsis 
verbis  interdictorum  siffnificatur. 


nor  secretly,  nor  by  concession, 
but  if  on  the  otlier  baud,  the 
interdict  has  reference  to  move- 
able things  he  tlion  has  the  pre- 
ference, who  during  the  greater  parfe 
of  that  year,  obtained  the  possession 
from  his  adversary,  neither  by  force, 
nor  secretly,  nor  by  concession. 
•  That  is  signified  with  sufficient  clear- 
ness by  tho  very  words  of  the  inter- 
dicts. 


Just.  iv.  15.  4. 


151.  But  in  the  interdictum  utruii 
not  only  is  a  person's  own  possession 
of  advantage  to  him,  but  also  that  of 
another  person  which   ought  to  bo 
accounted  to  him  by  virtue   of  the 
jus   civile ;   for   instance,   of  him  for 
whom  he  has  become  heir,  and  of  him 
from   whom  he  has    purchased,    or 
from  whom  he  has  received  anything 
by  way  of  gift  or   by  appointment 
of  dower.    Therefore  we  succeed  with 
that  interdict,  if  the  legal  possession 
of  another  joined  to   our  possession 
surpasses  the  possession  of  our  ad- 
versary.     But   to  him   who  has  no 
possession  of  his  own,  the  accession 
of  time  is  neither  given  nor  can  be 
given.     Fof   to     him    who    has    no 
possession,  nothing  can  be  added  by 
way  of  accession.    But  also  if  he  have 
a  wrongful  (vitiosa)  possession,  that  is 
a  possession  acquired  from  his  adver- 
sary either  by  force  or  secretly,  or  by 
concession,  tho  accession  of  time  i 
not  given  ;  for  his  possession  does  not 
help  him  in  the  least. 


(f)  We  learn  from  this  that  the  wliole  time  which  the 
predecessor  of  the  person  availing  himself  of  the  Interdict 
had  been  in  possession  was  reckoned  to  the  plaintiff.  This 
at  times  must  have  been  of  the  greatest  importance  to  one 
who  sought  to  perlect  his  title  by  prescription. 


151.  At  m  UTEUBi  interdicto  non 
Bohtm  sua  cuique  possessio  prodest. 
Bed  etiam  alter! its  (fj  quam  justum  est 
ei  accederc  velut,  ejus  cui  heres  cx- 
titerit,  ejusque  a  quo  emerit  vel  ox 
donatione  aut  dot  is  clatione  acccperit. 
Itaque  si  nostrso  possessioni  juncta 
alterius  justa  possessio  exsuperat 
adversarii  possessionem,  nos  eo  inter- 
dicto vincimus.  Nullam  autem  pro- 
priam  possessionem  habenti  accessio 
temporis  nee  datur  nee  dari  potest ; 
nam  ei  quod  nullam  est  nihil  acce- 
derc potest.  SccZ  et  si  vitiosam 
habeat  possessionem,  id  est  aut  vi 
aut  clam  aut  precario  ab  adversario 
adquisitam,  non  daiur;  nomi  ei  pos- 
sessio sua  nihil  prodest. 
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152.  Annus  autem  retrorsus  nu- 
nieratur.  Itaque  si  tu  vorbi  gratia 
anni  mousibus  posscclcris  prioribus  v, 
et  ego  vii  posterioribus,  ego  potior 
ero  qnantitate  mensium  posscssionis  ; 
nee  tibi  in  hoc  iuterdicto  prodest, 
quod  x>i'ior  tua  ejus  anni  posscssio 
est. 


152.  But  tho  year  is  reckoned  back- 
wards.  Therefore,  if  you  for  example 
have  held  possession  for  the  first  five 
montlis  of  tho  year,  and  I  tho  seven 
last,  I  should  have  the  preference  with 
respect  to  tho  number  of  months* 
possession;  nor  would  it  bo  of  ad- 
vantage to  you  in  this  interdict,  that 
your  possession  fell  in  the  previous 
part  of  the  year. 


153.  Possidere  autem  vidomur 
non  solum  si  ipsi  possideamus,  sod 
etiam  si  nostro  nomine  aliquis  in 
possessionem  sit,  licet  is  nostro  juri 
subjcctus  non  sit,  qualis  est  colonus 
ct  inquilinus.  Per  eos  quoque  aput 
quos  deposuerimus,  aut  quibns  com- 
modaverimus,  aut  quibus  (ji-atuitam. 
habitationem  coitstituerimus,  ipsi  pos- 
sidere videmur.  Et  hoc  est  quod 
volgo  dicitur,  rotinori  possessionem 
posse  per  quemlibot  qui  nostro  no- 
mine sit  in  possessione.  Quinetiam 
plerique  putaiit  aniiao quoque  retinori 
possessionem,  quod  nostroram  jjrcc- 
ceptorumsententiaest.  (g)  DiversoeaU' 
tern  scliolce  auctoribus  contrarium 
placet  ut  animo  solo,  quamuis  voImc- 
riwus  ad  rem  reverti,  tamen  retinere 
possessionem  non  vidoamur.  Apisci 
I'lero  possessionem  per  quos  possi'mws 
secuudo  commentario  rettulinius ; 
neo  ulla  dubitatio  est,  quin  animo 
possessionem  apisci  ')wn  poasimus. 


153.  Moreover  we  seem  to  possess  not 
only  if  we  are  ourselves  in  possession, 
but  also  if  anyone  is  in  possession 
in  our  name,  although  he  be  not  sub- 
ject to  our  power,  such  as  a  tenant 
of  a  farm  and  a  lodger.  We  ourselves 
appear  to  possess  also  through  those 
with  whom  we  have  deposited  any- 
thing, or  to  whom  we  have  given  a 
thing  as  a  commodatum',  or  to  whom 
we  have  granted  a  dwelling  free  of 
charge.  And  this  is  what  is  com- 
monly said,  that  possession  may  be 
retained  by  anyone  who  is  in 
possession  in  our  name.  Moreover, 
according  to  the  opinion  of  many 
jurists,  possession  is  also  re- 
tained by  the  intention  {animo)  and 
such  is  tho  opinion  of  tho  teachers 
of  our  school.  But  the  doctors  of 
the  opposite  schools  are  of  a  contrary 
opinion,  declaring  that  althougli  wo 
have  intended  a  thing  to  be  returned 
to  us,  still  we  do  not  seem  to  retain 
its  possession  by  the  intention  alone. 
But  wo  have  explained  in  tho 
second  commentary  who  those  per- 
sons are  by  whom  wo  may  obtain 
possession.  Nor  is  there  any  doubt 
that  by  the  intention  alono  we  can. 
not  acquire  possession. 


Just.  iv.  15.  5. 


c  c  c 
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(g)  Gncist,  in  the  text  has  followed  the  reading  of  Huschke, 
though  regarding  it  as  one  open  to  doubt.  Ileffter 
proposed  to  read,  '*  quae  nostrorum  opinio  est.  Nam  his 
etiam  placuit,  ut  quoniam  possidemus  animo  solo,  quando 
voluerimus  reversuriabire,  retinere  possessionem  videamur." 
Boecking  supplied  "  quod  nostrorum  ....  animo 
solo,  quia  voluerimus,  ex  quo  discessimus  reverti,  retinere 
possessionem  videamur."  11.  44,  46.  Dig.  de  acq.  poss. 
(41.2.) 

154.  Recuperanda3  possessionis 
causa  solet  interdictum  dari,  si  quis 
vi  dejectus  sit.  Nam  ci  proponitur 
interdictum    cujua    principium   est : 

UNDE    TD   ILLUM    VI    DEJECISTI.       Per 

quod  ia  qui  dejecii  cogitur  ei  resti- 
tuere  rei  possessionem,  si  mode  ia 
qui  dejectus  est  nee  vi  nee  clam  nee 
precarioj^ossidef  ab  adversario  :  quod 
si  aut  vi  aut  clam  aut  precario  posse- 
dent,  imjpune  deicitur. 

Just.  iv.  15.  6. 


155,  Interdum  tamon  ctia/in  ei  quem 
vi  Aejecerlm,  quamvis  a  me  aut  vi  aut 
clam  aut  precario  poesiderit,  cogar 
rei  rostituere  possessionem,  velut  si 
armis  eum  vi  dcjecerim  :  nam  Prsotor 
(h)   ....  [desunt  quattuor  lin.] 


154.  An  interdict  for  tho  purpose 
of  regaining  possession  (recuperandce 
possessionis)  is  generally  given  if  any- 
one has  been  ejected  by  force.  For 
such  an  one  an  interdict  is  provided 
the  commencement  of  which  is  aa 
follows:  "Whence  you  have  violently 
ejected  him."  By  means  of  this  he 
who  has  caused  the  ejectment  is  com- 
pelled to  restore  possession,  provided 
he  who  has  been  ejected  possesses 
fromhisopponent,  neither  by  violence, 
nor  clandestinely,  nor  by  concession  ; 
because  if  ho  has  obtained  possession 
either  by  force  or  clandestinely,  or 
by  concession,  he  may  be  ejected  with 
impunity. 

155.  Still,  sometimes  I  may  be 
compelled  to  restore  the  posses- 
sion of  the  property  to  him 
whom  I  have  ejected  by  force, 
although  he  may  have  obtained 
possession  from  mo,  either  by  violence 
or  secretly,  or  by  concession,  for 
example,  if  I  have  ejected  him  by 
force  of  arms ;  for  the  Praetor    .    .   . 


(h)  The  Interdictum  Unde  vi  we  see  from  the  previous 
section  was  given  to  enable  the  owner  to  recover  the  posses ' 
sion  of  an  immoveable  thing  from  which  he  had  been 
ejected  by  violence  or  by  the  dread  of  an  impending  evil. 
It  must  not,  however,  be  an  empty  or  groundless  fear.  Ulpi- 
anus  says,  "Metum  autem  praesentem  accipere  debemus,  non 
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snspicionem  inferendi  ejus,"  and  referring  to  Pomponius  he 
adds, "  Denique  tractat,  si  fundum  meum  dereliquero,  audito 
quod  quis  cum  arinis  veniret,  an  huic  Edicto locus  sit;  etre- 
fert  Labeonem  existimare,  Edicto  locum  non  esse,  et  Unde  vi 
interdictum  cessare,  quoniam  non  videor  vi  dejectus,  qui  dejici 
non  expectavi,  sed  profugi.  Aliter  atque  si,  posteaquam  armati 
ingressi  sunt,  tunc  discessi ;  huic  enim  Edicto  locum  facere." 
1.  9.  pr.  Dig.  quod  metus  causa  (4.  2).  Justinian  allowed  the 
Interdictum  Unde  vi  to  be  used  by  a  person  even  though  he 
might  have  obtained  the  possession  by  force,  or  clandestinely, 
or  as  a  concession  from  the  person  who  had  expelled 
him.  Instit.  5.  6.  de  interd.  (4.  15).  The  Interdictum  Unde 
rt  was  limited  to  immoveables  ;  the  actiones  "furti,"  "vi 
bonorum  raptorum  "  and  "  ad  exhibendum,"  being  given  to 
protect  the  possession  of  things  moveable. 

Two  kinds  of  violence  were  distinguished  :  ordinary  vio- 
lence {vis  quotidiana),  and  violence  by  an  armed  force. 
Justinian,  in  the  passage  just  cited,  included  under  the  term 
arms,  not  only  shields,  swords,  and  helmets,  but  also  sticks 
and  stones.  By  a  later  Imperial  Constitution  the  Interdic- 
tum Unde  vi  became  applicable  to  moveables  as  well  as  to 
immoveables.  1.  7.  Cod.  Unde  vi  (8.  4).  The  Interdictum 
Unde  vi  was  annual,  that  is  to  say  it  must  be  employed 
within  the  year  after  the  happening  of  the  event  by  which 
the  plaintiff  had  been  deprived  of  his  property,  except  in  the 
case  of  expulsion  by  an  armed  band,  or  when  the  vio- 
lence had  been  exercised,  not  on  the  possessor  himself,  but 
on  his  clients.  The  "  Interdictum  de  clandestina  posses- 
sione  "  was  given  to  recover  the  possession  of  property  from 
one  who  came  stealthily  into  its  possession.  The  "  Interdic- 
tum de  precario  "  enabled  the  party  to  whom  the  property 
belonged  to  enter  upon  it  at  once,  and  to  re-obtain  the  pos- 
session.    On  this  subject  see  Domenget's  note  in  loco. 

156.    Tertia  divisio  interdictorum  156.  The  third  division  of  inter- 

in  hoc  est,  quod  aut  simplicta  sunt  dicta  is  that  they  are  simple  {simpli- 
aut  dupliciat  cia),  or  double  (cluplicia), 

JiST,  iv.  15.  7. 
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157.  SimpHci'a  velut  in  quibus 
alter  actor,  alter  reus  est:  qualia 
suut  omnia  restitutoria  aut  exhibi- 
toria.  Nam  actor  est  qui  desiclerat 
aut  exliiberi  aut  restitui,  reus  is  est 
a  quo  desideratur  ut  exhibcat  aut 
restitaat. 


157.  Those  are  simple  in  which  one 
person  is  plaintiff  and  the  other  de- 
fendant ;  sueh  are  all  rcstitutory  or 
exhibitory  interdicts.  For  the  plaintiflF 
is  ho  who  desires  either  the  pro- 
duction or  restitution :  the  defen- 
dant is  he  from  whom  the  production 
or  restitution  is  desired. 


Just.  iv.  15.  7. 


158.  Prohibitoriorum  autem  inter- 
dictorum  alia  duplicia,  alia  simplicia 
sunt. 


158.  Moreover,  of  the  prohibitory 
interdicts  some  are  double,  others 
are  simple. 


Just.  iv.  15.  7. 


159.  Simplicia  sunt  veluti  quibus 
prohibet  Praetor  in  loco  sacro  aut  in 
flumine  publico  ripave  ejus  aliquid 
facere  reum :  nam  actor  est  qui 
desiderat  ne  quid  fiat,  reus  is  qui 
aliquid  facere  conatur. 


159.  Those  are  simple  for  example, 
by  means  of  which  the  Praetor  pro- 
hibits the  defendant  from  doing 
anything  in  a  sacred  place,  or  in  a 
public  stream,  or  on  its  bank.  For 
the  plaintiflf  is  he  who  desires  that 
nothing  may  be  done :  the  defendant 
is  he  who  endeavours  to  do  the 
thing. 


160.  Duplicia  sunt,  velut  uti  pos- 
sidetis interdictum  et  uteubi.  Ideo 
autem  duplicia  vocantur,  quia  par 
utriusque  litigatoris  in  his  condioio 
est,  neo  quisquam  prsocipue  reus  vel 
actor  intellegitnr,  sed  unusquisque 
tam  rci  quam  actoris  partes  sustinet : 
quippo  Praotor  pari  sermone  cum 
utroque  loquitur.  Nam  summa  con- 
ceptio  eorum  interdictorum  haec  est : 
•'  uti  nunc  possidetis,  quominus  ita 
possideatia  vim  fieri  veto."  Item 
altcrius :  "  utrubi  hio  homo  de  quo 
agitur,  apud  quem  majore  parte 
hujus  auni  fuit,  quominus  is  cum 
ducat  \hn  fieri  veto." 


160.  Others  are  double,  as  for 
example,  the  interdicts  Uti  possidetis 
and  Utrubi.  Now  they  are  called 
double,  because  the  condition  of  both 
the  litigants  is  the  same  in  these  re- 
pects ;  that  neither  is  specially 
understood  to  bo  defendant  or  plain- 
tiff, but  each  one  sustains  the 
character  both  of  defendant  and 
plaintiff,  since  the  Praetor  speaks  in 
the  same  form  of  expression  to  both. 
For  the  general  formula  of  these 
interdicts  is  as  follows,  "I  forbid 
force  to  be  employed,  so  that  you 
should  not  continue  to  possess  as 
you  now  possess; "  and  in  like  manner 
the  other  interdict  ran,  "I  forbid 
force  to    be   employed,  to  prevent 
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the  slave,  in  reference  to  whom  this 
action  is  brought,  being  taken  by 
that  one  of  the  two  parties  with 
■whom  he  has  been  for  the  greater 
part  of    this  year." 


Just.  iv.  15.  7. 


161.  Expositis  generibua  interdio- 
torum  sequitur  ut  da  ordine  et  de 
exitu  eorum  dispiciamus ;  et  iucipia- 
mus   a   simplieibus. 


161.  Having  set  forth  the  kinds  of 
Interdicts,  it  follows  that  we  investi- 
gate their  process  and  termination. 
Let  us  commence  with  the  simple 
interdicts. 


162.  Si  igitur  restitutorium  vel 
exhibitoriura  interdictum  redditur, 
velut  nt  restituatur  ei  possessio  qui 
vi  dcjectus  est,  aut  exhibeatur  liber- 
tus  cui  patronus  operas  indicere 
vellet,  niodo  sine  periculo  res  ad 
exitum  perducitur,  modo  cum  peri- 
culo. 


162.  If  therefore  a  resfcitutory  or 
an  exhibitory  interdict  is  given,  as  for 
instance,  that  the  possession  may  be 
restored  to  him  who  has  been  ejected 
by  violence,  or  that  a  libertus  may 
be  produced  to  whom  a  patron  wishes 
to  appoint  bis  services;  sometimes 
the  matter  is  brought  to  a  couclusion 
without  danger,  sometimes  with 
danger. 


163.  Nam  que  si  arbitnim  postula- 
verit  is  cum  quo  agitur,  accipit 
formulam  qu£B  appellatur  arbiiraria. 
Namjudi'cis  arbitrio  si  quid  restitui 
vel  exhiheri  debeat,  id  sine  pcena 
exhibet  vel  restituit,  et  ita  absolvitur : 
quod  si  nee  restituat  neque  exhibeat, 
qi/anti  ea  res  est  condemnatur.  SecZ 
actor  quoque  sine  poena  exporitur 
cum  eo  qnem  neque  exhibcre  neque 
restituere  quicquam  opovtet,  nisX 
calumniso  judicium  ei  oppositum 
fucrit.  Diversae  quidem  scTwIob  anic- 
torihus  placet  prohiheiidum  calumnia) 
judicio  eum  qui  arhitrtim  postulcvverit, 
quasihocipso  confessus  videatwr  resti' 
tuere  se  vel  exhibere  debere.  Sed  alio 
jure  utimur,  et  recte:  nanique  sine 
iillo  tirnore  ne  superetur,  arbitrum 
quisque  postulare  potest,  (i) 


163.  If  indeed  the  defendant  has 
demanded  an  arbiter,  he  adopts  the 
formula  which  is  called  arhitraria. 
For  if  by  the  arbitration  of  the  judge 
anything  is  required  to  be  restored 
or  exhibited,  that  thing  is  exhibited 
or  restored  without  penalty,  and  thus 
he  is  absolved;  yet  if  he  should 
neither  restore  nor  produce  the 
thing,  he  is  condemned  to  pay  its 
estimated  value.  But  the  plaintiflf 
sues  without  a  penalty  that  defen- 
dant who  is  obliged  neither  to  exhibit 
nor  to  restore  anything,  unless  a 
judicium  calumnice  has  been  granted 
against  him.  The  doctors  indeed  of 
the  opposite  school  are  of  opinion 
that  he  who  has  petitioned  for  an 
arbiter,  must  be  restrained  from  a 
judicium   calumniiv,   [for   they   say] 


758  COM.  IV.  SEC.  CLXIII. 


ho  seoms  by  this  very  act  to  confess 
that  he  ought  to  make  restitution  or 
to  exhibit.  But  wo  recognize  another 
principle  of  law,  and  correctly ;  for 
each  party  is  at  liberty  to  petition 
for  an  arbiter  without  any  fear  lest 
he  should  not  succeed. 


(i)  A  caliimnia  consisted  in  an  attempt  made  by  one  per- 
son to  violate  the  right  of  another  under  the  pretence  of 
some  legal  act.  It  was  applied  especially  to  an  unjust  legal 
process,  whether  civil  or  criminal.  In  regard  to  criminal 
matters  Marcianus  says,  "  Calumniari  est,  falso  crimina  in- 
tendere,  etc."  1.  1.  Dig.  ad  S.C.  Turp.  et  de  abol.  crim. 
(48.  16.)  Paulus  gives  a  definition  of  cahimnia  which  will 
apply  to  both  civil  and  criminal  calumny  :  "  Calumniosus 
est  qui  sciens  prudensque  per  fraudera  negotium  alicui  com- 
parat."  Recept.  Sent.  I.  5.  s.  1.  We  find  also  such  ex- 
pressions as  the  following,  which  serve  to  explain  the  nature 
of  judicial  calumny.  *'  Qui  de  ingenuitate  cognoscunt,  de 
calumnia  ejus,  qui  temere  controversiam  movit,  ad  modum, 
etc."  1.  39.  Dig  de  lib.  causa  (40.  12).  Also  "Qui  per  calum- 
niam  vocabatur."  1.  4.  s.  1.  Dig.  ne  quis  eum,  etc.  (2.  7.) 
"Qui  injuriarum  actionem  per  calumniam  instituit  extra 
ordinem  damnatur."  1.  43.  Dig.  de  injur.,  etc.  (47.  10.) 
Ulpianus  says,  "  Notatur  {infaynid),  quse  per  caluujuiam 
ventris  nomine  in  possessionem  missa  est,  dum  se  asseverat 
prsegnantem."  1.  15.  Dig.  de  his,  qui  notantur  infamia, 
(3.  2).  "  Per  calumniam  autem  in  possessione  fuisse  videtur, 
quae  sciens  prudensque  se  prsegnantem  non  esse,  voluit  in 
possessionem  venire."  1.  1.  s.  2.  Dig.  Si  mulier,  etc.  (25.  6.) 
The  punishment  for  calumnia  was  fixed  by  the  lex  Remmia. 
1.  2.  Dig.  ad  S.C.  Turp.,  etc.  (48.  16).  It  would 
appear  from  Cinero  that  the  calumniator  was  sometimes 
branded   on    the    forehead   with  the  letter    K,   the  initial 

of   Kalumnia.     "Sin    autem    sic   agetis lit- 

teram    illam,  cui    vos  usque   eo  inimici  estis,  ut  etiam  eas 
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omnes  oderitis,  ita  vehementer  ad  caput  affigent,  ut  postea 
neminem  alium,  nisi  fortunas  vestras,  accusare  possitis." 
Gaius  and  Paul  us  state  the  punishments  for  calumnia  to  be 
"  exsiliu  in,  relegatio  insular,  et  ordinis  aniissio"  {loss  of  rank); 
1.  43.  Dig  de  injur.  47.  10.  Recep.  Senten,  v.  1.  5.  v.  4.  11. 
Cic.  Pro  Sex.  Ros.  Amer.  c.  20.  Heuinann's  Handlexicon, 
and  Diet.  Gr.  and  Rom.  Antiq.  sub  voce  "  Calumnia." 


164.  Ceterum  observare  debet  is 
qui  volet  arhitrum  petere,  ut  st&tim. 
petat,  antequam  ex  jwre  exeat  id 
est  antequam  a  Frcetorc  cZiscedat : 
Bero  eiiim  peteutibus  non  indulge- 
hitur. 


165.  Itaque  Bi  arhitrum  non  petierit 
sed  faciius  de  jm-e  exierit,  cum  peri- 
culo  res  ad  exitum  perducitur.  Nam 
actor  provocat  adversarium  spon- 
sione  :  Ni  contra  edictum  Pr^toris 

NON  EXHIBUERIT  AUT  NON  RESTITUEKIT 

ille  autera  adversus  sponsioDem  ad- 
versarii  restipulatur.  Deinde  actor 
quidem  sponsionis  formulam  edit 
adversario;  ille  /luicinvicem  restipu- 
latiouis.  Sed  actor  Bpousionis  for- 
mulce  subicit  et  aliutJ  judicium  de  re 
restituenda  vcl  exhibenda,  ut  si 
eponsione  vicerit,  nisi  ei  rea  exhibeatur 
aut  restituatur  .... 
[Desunt  48  liu.] 


164.  But  he  who  wishes  to  petition 
for  an  arbiter  ought  to  observe,  thab 
he  should  petition  at  once,  before  he 
goes  ex  jure,  that  is,  before  he 
leaves  the  court  of  the  Pra)tor :  for 
to  those  who  petition  too  late  the 
privilege  will  not  be  granted, 

165.  Therefore  if  an  arbiter  is  not 
sought,  but  the  suit  passes  silently  out 
of  court  {ex  jure,)  it  is  brought 
to  a  termination  with  danger.  For  the 
plaintifiF  cites  his  adversary  with  the 
sponsion,  "Unless  contrary  to  the  edict 
of  the  Pra3tor  he  shall  have  neither 
exhibited  nor  restored;"  but  the  defen- 
dant restipulates  against  the  sponsion 
of  his  opponent.  Then  the  plain- 
tiff indeed  pleads  the  formula  of 
sponsio  against  his  adversary ;  and 
he  in  his  turn  that  of  the  re- 
stipulation.  But  the  plaintiff  joina 
to  the  formula  of  tho  sponsion 
another  judicium  for  the  restitution 
or  exhibition  of  the  thing,  so  that  if 
he  has  succeeded  with  the  sponsion, 
[his  opponent  will  be  condemned  for 
tho  estimated  value],  unless  the 
thing  is  exhibited  or  restored  to 
him. 


166.  Postquam  igitur  Prcetor  inter- 
dictum  reddidit,  primum  litujatoruni 
alter  utrius  res  ab  eo  fructuwi  licitando 
0)  rei  tantis^ier  in  ^''ossessionc  consti- 
txdtur,  si  modo  adversario  suo  fruc- 
tuaria    stipukttioue    satisdat,  cujus 


166.  Therefore,  after  the  Praetor 
has  granted  the  Interdict,  at  first 
the  property  in  dispute  is  assigned  to 
the  temporary  possession  of  one  or 
other  of  the  litigants,  on  his  pur- 
chasing    at     the      best    price     the 
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potestas  hsBC  est,  ut  si  contra  ipsum 
esset  postea  "pronnntiatani,  fructus 
dwplam  prsosfcf.  Nam  inter  adver- 
sarios  qui  Prcctore  auctore  certmit, 
d/um  contentio  fructus  licitationis  est, 
BciKcef  quia  possessorem  interim  esse 
interest,  rei  possessionem  ei  Prcctor 
veudit,  qui  plus  licetur.  Postea alter 
alteram    Bponsione    provocat:    nisi 

ADVEESUS  EDICTUM  PECTORIS  POBSI- 
DENTIBUS     NOBIS     VIS     FACTA     ESSET. 

Invicem  ambo  restipuZantur  adversus 
sponsioncm  vel  [desunt4  lin.]  judex 
aputquem  de  ea  re  agituriWud  scilicet 
requirit  quod  Praetor  interdicto  co??j- 
plexus  est,  id  est  uter  eorum  eum 
fundum  easve  sedes  per  id  tempus 
quo  interdictuwi  redditur  nee  vi  nee 
clam  nee  precario  possideret.  Cum 
judex  id  exploraverit,  et  forte  secun- 
dum me  judicatum  sit,  adversarium 
quidem  et  sponsionis  et  restipulationis 
summas  quas  cum  eo  feci  condemnat, 
et  convenienter  me  sponsioms  et 
restipulationis  quaa  mecum  factD9 
Btint  absolvit.  Et  hoc  amplius  si 
aput  adversarium  meumpossessio  est, 
quia  is  fructus  licitatione  vicif,  nisi 
restituat  mihi  possessionem,  Cascel- 
liano  sive  secutorio  judicio  condem- 
natur. 


produce  of  the  property,  (ab  eo 
fructum  licitando),  provided  he  has 
given  security  to  his  opponent 
by  means  of  the  fructuaria  stlpu- 
latio,  the  operation  of  which  is ; 
that  if  the  decision  should  be 
afterwards  pronounced  against  him, 
he  shall  be  answerable  for  double 
the  value  of  the  produce.  For  whilst 
between  litigant  parties  who  sue  by 
the  authority  of  the  Praetor  the 
contention  is  for  the  purchase  of  the 
produce,  the  Praetor  sells  the  pos- 
session of  the  thing  to  him  who  bids 
highest  for  it.,  because  itis  clearly  ad- 
vantageous that  there  should  be  an  ad 
interim  possessor.  After  this  the  one 
cites  the  other  by  the  form  ol  sponsion, 
"  Unless  contrary  to  the  edict  of  the 
Praetor  violence  has  been  done  to 
us  in  possession."  Both  parties  in 
their  turn  restipulate  against  the 
sponsion  or  .  .  .  .  The  judge 
before  whom  the  suit  is  conducted  as- 
certains what  the  Praetor  has  embraced 
in  his  Interdict,  that  is  to  say,  which 
of  the  two  was  in  possession  of  that 
estate,  or  of  that  house,  during  the 
time  to  which  the  Interdict  relates, 
neither  by  force,  nor  secretly,  nor  by 
concession.  As  soon  as  the  judge  has 
investigated  that,  supposing  he  has 
decided  the  point  in  my  favour,  he 
condemns  my  adversary  to  the 
amount  both  of  the  sponsion  and  of 
the  restipulation  which  I  have  made 
vrithhim;  and  conformably  therewith 
he  absolves  me  from  the  sponsion  and 
restipulation  which  have  been 
made  with  me.  And  in  addition 
to  this,  if  the  possession  is  with 
my  adversary,  because  he  has  suo- 
Geeded  in  purchasing  the  produce; 
he  is  condemned  by  virtue  of  the 
Cascellianum  or  Secutorium  judicium 
unless   he  restore  possession  to  me- 
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(J)T]ie  Yerhs  liceri  and  licitari  mean  to  bid  upon  a  thing 
put  up  to  auction:  or  "Pretium  augeri  quum  sit  auctio." 
Cic.  Verr.  2.  3.  33.  A  Licitatoris  one"  qui  pretium  auget." 
In  reference  to  this  meaning  of  the  word,  Ulpianus  says, 
"  Nam  ad  licitationem  rem  deducere,  ut,  qui  licitatione 
vicit,  hie  habeat  instrumenta  hereditaria,  non  placet,  neque 
mihi,  neque  Pomponio."  1.  6.  Dig.  fam.  ercis.  (10.  2.) 
When  two  or  more  parties  were  entitled  to  a  thing,  and 
when  a  physical  division  was  unadvisable,  recourse  might  be 
had  to  the  lot,  or  the  thing  might  be  put  up  to  auction,  in 
which  case,  sometimes  others  than  those  entitled  to  share 
were  permitted  to  bid.  Thus  it  is  said,  "  Ad  licitationem 
nonnunquam  etiam  extraneo  emptore  admisso,  maxime  si 
se  non  sufficere  ad  justa  pretia  alter  ex  sociis  sua  pecunia 
vincere  vilius  licentem  {licitantem)  yjrofiteatur."  1.  3.  Cod. 
com  div.  (3.  37.)  The  licitatio  took  place  in  the  case  of 
the  Interdict,  so  that  the  Praetor  might  put  one  of  the  parties 
to  the  suit  in  provisional  possession  until  the  period  when 
the  judge  should  give  his  decision.  To  effect  this  the 
Praetor  caused,  as  it  were,  a  bidding  to  be  made  in  his 
presence  ;  that  is  to  say,  he  accorded  the  ad  interim  possession 
to  tlie  one  who  was  prepared  to  give  to  the  other  the  best 
guarantee  that  he  would  restore  the  thing  and  the  amount 
of  the  produce  accruing  in  the  interval,  if  the  judge  should 
decide  that  the  thing  did  not  belong  to  the  party  thus 
in  possession.     See  Domenget  in  loco. 


167.  Ergo  is  qui  fructus  licitatione  167.  Therefore  he  who    has   suc- 

vicitj  si  non  probat  ad  se  pertinere  ceeded    in  purchasing  (licitatio)  the 

possessionem,  sponsionis  et   restipu-  fruits,  if  ho  does  not  prove  the  posses- 

Zationis  et  fructus  licitationis  sum-  sionto  belong  to  him,  is  ordered  to  pay 

mam  poenae  nomine  solvere  et  praete-  in  the  shape  of  penalty  the  value  of 

rea  possessionem  restituere  jubetur:  the  sponsio,  and  of  the  restipulatio, 

et  hoc  amplius  fructus  quos  inicrea  as  well  as    of  the   licitatio  fructus; 

percepit  reddit.    Summa  enim  fructus  and     is      moreover     to      give     up 

licitationis  non  pretium  est  fructuum,  possession :      and     in     addition    to 

Bod    pcEnsD  nomine    solvitur,    qiiod  this    he     gives    back    the    produce, 

quis  aliena;)!.  possessionem  per  hoc  which  he   has  obtained   in  the   in- 
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tompua  retincrc  ct  tacultatom  fruondi 
na?icisci  couatus  est. 


torval.  For  the  sum  paid  on  account 
of  the  licitatio  fructuum  is  not  tho 
actual  price  of  tho  fruits,  but  is 
paid  by  way  of  penalty,  because 
he  has,  during  this  time,  endea- 
voured to  retain  possession  of  an- 
other's property  together  with  the 
power  of  the  enjoyment  of  the  fruits 
thereof. 


168.  nie  antem  qui  fractus  Hcita- 
tione  victus  est,  si  non  probarit  ad 
se  pertinere  possessionem,  tantum 
sponsionis  etrestipulationis  summam 
poenoe  nomine  debet. 


1 68.  But  he  who  has  not  succeeded 
in  obtaining  the  enjoyment  of  the 
produce  (fructus  licitatione),  if  he 
has  not  proved  that  the  possession 
belongs  to  him,  has  to  pay  as  a 
penalty  only  the  value  of  the  sponsio 
and  the  restipulatio. 


169.  Admonendi  tamen  sumus  libe- 
rum  esse  ei  qui  fructus  licitatione 
victus  erit,  omissa  fmctuaria  stipu- 
latione,  sicut  Cascelliano  sive  secu- 
torio  judicio  de  possessione  reciper- 
anda  experitur,  ita  sepa/ratim  et  de 
fructus  licitatione  agerc :  in  quam 
rem  proprium  judicium  co?nparatum 
est,  quod  appellatur  fructuarium,  quo 
nomine  actor  )udicatum  solvi  satis 
accipit.  Dicitur  autem  et  hoc 
judicium  sccutorium,  quod  sequitur 
Bponsionis  victoriam;  sed  non  seque 
Casoellianum  vocatur. 


169.  Still  we  must  mention  that 
he  who  has  not  succeeded  in  ob- 
taining tho  produce  by  licita- 
tion,  is  at  liberty,  if  the  fructua/ria 
stipulatio  has  been  omitted,  to  bring 
a  separate  action  with  respect  to  the 
sale  of  the  produce,  just  as  he  may 
avail  himself  of  the  Cascellianum  or 
Secutor'mm  judicimn  for  the  purpose 
of  regaining  possession.  For  this 
purpose  a  peculiar  form  o£  judiciwn 
is  prepared,  which  is  called  fnt^ctua- 
rium ;  by  means  of  this  the  plaintifiF 
receives  security  for  the  payment  of 
what  is  decreed  by  the  judge.  This 
action{judicium)iB  called  Secutorium, 
because  it  comes  after  (sequitur)  the 
success  with  the  sponsion,  but  it  is 
not  rightly  called  Cascellianum. 


170.  Sed  quia  nonnuli  interdicto 
reddito  cetera  ox  interdicto  faccre 
nolebant,  atque  ob  id  non  poterat  res 
expcdiri.  Praetor  ....  corapa- 
ravit  inierdicta.   (I) 

[JDesuut  47  lin.j 


170.  But  because  some  pei-aons, 
when  the  interdict  had  been  granted, 
were  unwilling  to  perform  other 
things  beyond  the  scope  of  the  inter- 
diet,  and  on  that  account  tho  matter 
was  not  completed,  the  Praetor 
.     .     .     has  provided  Interdicts. 
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(k)  Gneist  says  that  in  page  lxxivZ>  of  the  MS,,  only  the 
following  words  can  be  re  read:  line  1,  comparavit  inter- 
dicta;  line  10,  et  cetera  ex  interdicto;  line  13,  sine  causa; 
line  15,  fuerint.  Huschke  proposes  to  complete  the 
last  clause  of  this  section  thus :  "  Prsetor,  illi,  qui 
vult  expediri,  propria  comparavit  interdicta,  duo  scilicet, 
quia  aut  de  possessione  fundi  vel  sedium  agitur,  aut  de  pos- 
sessione  rerum  mobilium." 


171.  Sed  adversus  reos  quidem  in- 
fiticmtes  ex  quibusdam  causis  dupli 
actio  eonstituitur,  veluc  si  judicafi  aut 
depensi  ant  damni  injuriae  aut  lega- 
toTum  per  d.amnSitio7iem  reWctorum 
nomine  agitar :  ex  quibusdam  causia 
Bponsionem  facere  permittitur,  velut 
de  pecunia  certa  credita  et  pecunia 
constituta:  sedcertae  quidem  creditaj 
pecuniae  tertian  partis,  constitutse 
vero  pecuniaa  partis  dimidise. 


171.  An  action  also  is  provided  in 
certain  cases  with  a  double  penalty 
against  defendants  who  deny  their 
liability  ;  for  example,  if  the  action 
brought  is  one  of  the  form  judicati 
or  depensij  or  dmnni  injv/rixi  or 
of  that  employed  for  legacies  left  per 
damnationem.  In  some  cases  the 
sponsio  may  be  adopted,  as  when  the 
action  is  for  a  certain  sum  lent  (?) 
and  for  an  agreed  amount ;  in  the 
case  of  a  definite  loan  (certa  credita 
pecunia^the  sponsio  is  for  a  third  part, 
but  in  that  of  an  agreed  amount 
(constituta  pecunia)  for  the  half. 


(Z)  For  definition  of  credita  pecunia,  see  Gai.  iii.  124. 


172.  Quodsi  neque  sponsionis,  ne- 
que  dupli  actionis  periculum  ei  cunt 
quo  agitur  Mijungatur,  aut  ne  statim 
quidem.  ab  initio  pluris  quam  simpli 
sit  actio,  permittit  Prsotor  jusjuran- 
dum  exigere  non  calumni/E  causa 
INPITIAS  IRE ;  undo  quia  heredes  vel 
qui  heredum  loco  /labentur,  numquam 
panis  obligati  sunt,  item  feminis 
pupillisque  remitti  solet  pcena  spon- 
Bionis  jubet  modo  eos  jwrarc. 


172.  But  if  the  defendant  is  neither 
exposed  to  the  danger  of  the  sponsion, 
nor  the  action  for  the  double,  or  if 
indeed  the  action  be  from  the  very 
commencement  for  not  more  than 
the  simple  claim,  the  Praetor  permits 
the  exaction  of  an  oath,  "  that  he  does 
not  deny  for  the  sake  of  vexatious  liti- 
gation : "  hence  because  heirs  or  those 
who  stand  in  the  place  of  heirs,  are 
never  bound  in  penalties,  and  because 
the  penalty  of  the  sponsio  is  usually 
remitted  to  women  and  pupils,  the 
Praetor  orders  such  persons  to  take 
this  oath. 


J  LSI.  iv.  16.  1. 
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173.  Statim  autem  ab  initio  pluris 
quam  simpli  actio  est,  velut  furti 
manifesti  quadrupli,  nec  mauifesti 
dupli,  concepti  et  oblati  tripli  :  nam 
ex  his  causis  et  aliis  quibusdam,  sive 
quis  neget  sive  fateatur,  pluris  quam 
eimpli  est  actio. 


173.  But  sometimes  the  actiou  is 
brought  for  more  than  a  simplum 
from  the  very  beginning,  as  for  ex- 
ample, the  action  furtum  manife^um 
is  for  the  fourfold,  the  action  nec  mawi- 
festum  for  the  double,  the  action  con- 
ceptum&Jid  oblatum  for  the  threefold : 
for  in  these  and  certain  other  cases, 
whether  anyone  denies  or  admits  the 
charge,  the  action  is  for  more  than 
the  simple  value. 


Just.  iv.  16.  1. 


174.  Actoris  quoquecalumniacoer- 
cetur  modo  calumniaa  judicio,  modo 
contrario,  modo  jurejurando,  modo 
vestipulatione. 


174.  Also  a  vexatious  prosecution 
by  a  plaintiff  is  sometimes  prevented 
by  the  judicium  calumnice,  sometimes 
by  a  judicium  contrarium,  sometimes 
by  an  oath,  sometimes  by  the  re- 
stipulation. 


Just.  iv.  16.  1. 


175.  Et  quidem  calumniso  judicium 
adversus  omnes  actiones  locum  habet. 
Et  est  decimsB  partis  cbmscb  ;  adver- 
Bus  interdicta  autewi  quartse  partis 
causes. 


175.  And  indeed  the  judicium  ca- 
lumnioB  is  available  in  all  actions; 
and  amounts  to  the  tenth  part  of  the 
object  in  litigation,  but  in  the  case 
of  Interdicts  to  the   fourth    part. 


176.  Liberum  est  iUi  cum  quo 
agitur  aut  calumnise  judicium  oppo- 
nere,  aut  jusjurandam  exigere  non 
calumniaj  causa  agere. 


176.  The  defendant  is  at  liberty 
either  to  avail  himself  of  the 
judiciam  calitmnice  or  to  demand 
from  the  plaintiff  an  oath  that  he  is 
not  sueing  on  a  vexatioup  ground. 


'  177.  Contrarium  autem  judicium 
ex  certis  cansis  constituifwr ;  velut  si 
injuriarum  agatur,  et  si  cum  muliere 
CO  nomine  agatur,  quod  dicetur  von- 
tris  nomine  in  possessionem  missa  (I) 
dolo  male  ad  alium  possessionem 
transtulisse;  et  si  quis  eo  nomine 
agat,  quod  dicat  se  a  Praetore  in 
possessionem  missum  ab  alio  quo 
admissum  non  esse.  Sed  adversus 
injuriarum  quidem  actionem  docimae 


177.  But  the  contrary  action  {coU' 
trarium  judicium)  is  appointed  for 
some  determinate  cases ;  as  in  the 
action  for  injuries,  and  if  an  action  is 
brought  against  a  woman  on  the 
ground  that  having  been  put  into 
possession  in  the  name  of  her  unborn 
child,  she  is  alleged  to  have  fraudu- 
lently  transferred  the  possession  to 
another:  also  if  anyone  sues  on  this 
account     alleging      that     he     was 
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partis  datur ;  ad  versus  vero  duas  istas 
quinta).  (m) 


assig-ned  possession  by  the  Prastor, 
but  has  been  prevented  from  enter- 
ing upon  his  property  by  some  other 
person.  The  penalty  is  given  for  the 
tenth  part  in  the  action  for  injuries, 
but  in  the  two  last  actions  it  is 
given  for  the  fifth  part. 


(m)  The  wife  of  a  defunctus  might  obtain  possession  of  the 
inheritance  by  virtue  of  the  inchoate  right  of  an  unborn 
child.  The  fcetus  or  venter  although  considered  whilst  in 
the  womb  of  the  mother,  as  pars  viscerum,  was  yet  favoured 
by  the  law,  when  its  interests  were  at  stake.  "  Qui  in  utero 
est,  perinde  ac  si  in  rebus  humanis  esset,  custoditur,  quoties 
de  commodis  ipsius  partus  quseritur,  quamquam  alii,  ante- 
quam  nascatur,  nequaquam  prosit."  1.  7.  Dig.  de  statu  horn. 
(1.5).  If  the  woman  were  thus  pregnant  with  the  possi- 
bility of  giving  birth  to  a  child  who  would  be  the  "proximus 
agnate,"  the  possession  was  given  to  her  in  favour  of  her  un- 
born child.  Thus  Ulpianus  says,  "  Proximus  a  filio  post- 
umo  heres,  dum  mulier  prgegnans,  aut  putatur  esse,  adire 
hereditatem  non  potest,  sed  si  scit,  non  esse  prjcgnantem, 
potest."  1.  30.  s.  1.  Dig.  de  acq.  vel  omit.  (29.  2). 
Voet  says,  "  Postquara  ex  inspectione  constat  prsegnantem 
esse  mulierem,  Praetor  earn  ventris  nomine  mittit  in  posses- 
sionem bonorum  mariti  defuncti,  ut  inde  alatur,  donee  enixa 
fuerit."  He  afterwards  adds,  "  Ac  proinde,  si  mulier  in  pos- 
sessionem ventris  nomine  missa,  aut  pater,  in  ciijus  po tes- 
tate est,  eandem  in  alium  dolo  maio  transtulcrit,  prodita 
est  actio  praetoria  in  factum,  etc."  lib.  xxv.  tit.  v.  Com. 
ad  Pand.;  Miihlenbruch  Pand.  s.  177 


178.  Severior  autem  coercitio  est 
per  contrarium  judicium :  nam  calum- 
niiB  judicio  x  partis  nemo  damnatur, 
nisi  qui  intellegit  non  recte  se  agere, 
sed  vexandi  adversarii  gratia  actio- 
nem instituit,  potiusque  ex  judicia 
errore  vel  iniquitate  victoiiam  sperat 


178.  But  the  punishment  estab- 
lished by  the  contrary  action  (con,' 
trarium  judiciuin)  is  more  severe; 
for  in  the  judicium  cahimnioe,  no  one 
is  condemned  for  the  tenth  part  (of 
the  amount  in  litigation),  except  one 
who  knowing  he  has  no  good  ground  of 
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quam  ex  causa  veritatis ;  calumnia 
enim  adfcctu  est,  sicut  /urti  crimen. 
Contrario  vcro  jadicio  omni  modo 
damnatur  actor,  si  causam  non  tenu- 
erit,  licet  ali^ua  opinione  inductus 
crediderit  se  recte  asere. 


action,  has  instituted  the  suit 
for  the  sake  of  annoying  hia 
opponent,  and  thus  hopes  to  suc- 
ceed rather  through  the  error  of 
the  judge,  or  by  miscarriage  of  jus- 
tice, than  on  account  of  the  validity 
of  his  claim.  For  malicious  prosecu- 
tion (calumnia),  like  the  crime  of 
stealing,  consists  in  the  intention. 
But  yet  in  the  contrary  action 
(contrariwm  judicium),  the  plain- 
tiff is  always  condemned,  if  he  has 
not  succeeded  in  his  suit,  although 
acting  under  advice  he  believed 
that  he  had  good  ground  of  action. 


179.  Utique  autem  ex  quibus  causis 
contrario  judicio  agere  potest,  etiam 
calumniaB  judicium  locum  habct :  sed 
alterutro  tanfmn.  judicio  agere  per- 
mittitur ,  Qua  ratione  si  j  usj  urandum 
de  calumnia  exactum  fuerit,  quemad- 
modum  calumniaa  judicium  non  datnr 
ita  et  contrarium  non  dari  debet. 


179.  But  certainly  in  some  cases  in 
which  we  may  sue  by  a  contrary 
action  {contrarium),  the  judicium  ca- 
lumnice  may  also  be  employed ;  but 
it  is  only  permitted  to  sue  in 
one  or  the  other  of  these  modes. 
In  accordance  with  this  principle  if 
the  defendant  has  exacted  the  oath 
de  calumnia,  and  on  this  account  the 
action  for  vexatious  prosecution  ia 
not  given  to  him,  so  also  the  contrary 
action  ought  not  to  be  given. 


180.  Restipulationis  quoque  poena 
ex  certis  causis  fieri  solet :  et  quem- 
admodum  contrario  judicio  omni- 
modo  condemnatur  actor,  si  causam 
non  tenuerit,  nee  requiritur  an  scierit, 
non  recte  se  agere,  ita  etiam  restipu- 
lationis  poena  omnimodo  damnatur 
actor. 


180.  The  penalty  also  of  restipu- 
lation  is  incurred  in  certain  defined 
cases :  and  as  in  the  contrary  action 
{contrarium  judicium)  the  plaintiff  is 
always  condemned  if  he  has  not 
succeeded  in  his  suit  (causam  nmi 
tenuerit),  and  it  is  not  ascertained 
whether  he  knew  he  had  no  just 
ground  of  action,  so  also  the  plaintiff 
is  always  condemned  in  the  penalty 
of  rcstipulaiion. 


181.  San«  si  ab  acfore  ea.  restipu- 
lationis  poena  (n)  petatur,  ei  neque 
calumnia)  judicium  opponitur,  neque 


181.  If  indeed  that  penalty  of  re- 
stipulation  is  sued  for  by  the  plaintiff, 
the  action  of  vexatious  prosecution 
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jurisjurandi  religio  tnjangitur:  nam 
contrarium  judicium  in  his  causia 
locum  non  habere  palam  est. 


(^calumnioi  judicium)  is  not  brought 
against  him,  nor  is  tho  obligation  of 
an  oath  imposed  upon  him  :  though  it 
is  manifest  that  the  contrary  action 
{contrarium  judicium)  is  not  admis- 
sable  in  these  cases. 


(w)  Huschke  in  his  Kritik  proposes  as  the  correct  reading, 
"  Interdum  si  ab  actore  cum  restipulationis  poena,  etc," 
and  in  his  edition  of  Gains  he  has  himself  followed  this 
reading.  Upon  the  difficult  subject  of  the  Sponsion,  and 
the  Restipulation,  consult  Huschke  Kritik  p.  220.  et  seq. 
This  writer  says  that  in  early  times — the  times  of  the  legis 
actiones — both  sides  were  liable  for  penalties  when  recourse 
was  had  to  the  Interdict.  At  a  subsequent  period  when 
Civil  Process  came  to  be,  so  far  as  the  parties  themselves 
were  concerned,  of  a  private  nature,  there  arose  in  the  place 
of  these  penalties  Sponsions  and  Restipulations.  The  alter- 
ation which  took  place  was,  however,  simply  in  the  mode 
in  which  the  penalty  was  inflicted  and  not  in  the  principle 
upon  which  it  was  based.  The  process  by  Interdict,  resting 
as  it  did  upon  the  decrees  of  the  magistrate,  continued  up  to 
the  latest  time  as  a  strict  and  imperative  mode  of  procedure 
which  a  defendant  dare  not  resist,  except  at  his  peril. 


182.  Quibusdam  judiciia  damnati 
ignominosi  fiunt,  velut  furti,  vi  bono- 
rum  raptorumj  injariarum,'  item  p'/-o 
socio,  Jiduci(e,tuteloe,  mandati,depositi. 
Sed  furti  aut  vi  bonorum  raptormn 
aut  injuriarum  non  solumi  damnati 
notantur  ignominia,  sed  eUampacti : 
idque  ita  in  edicto  Pr ceteris  scriptum 
est.  Et  recte :  plurimura  cnim  in. 
terest  utrwn  ex  delicto  aliquis  an  ex 
contractu  debitor  sit.     .     .     . 

(Nearly  five  lines  are  wanting). 


182.  In  certain  actions  those  who 
are  condemned  are  branded  as  in- 
famous ;  such  are  tho  actions  of  theft, 
of  property  taken  with  violence, 
of  injuries;  also  the  actions 
arising  out  of  partnership,  of  trusts, 
of  guardianship,  of  a  mandate,  or 
of  a  deposit.  But  in  the  actions 
of  theft,  or  property  taken  with  vio- 
lence, or  for  injuries,  not  only  arc 
those  who  are  condemned  branded 
as  infamous,  but  also  their  accompli- 
ces ;  and  this  is  so  written  in  the  edict 
of  the  Praetor:  and  justly  so,  for  it 
makes  a  great  difference  whether  any- 
one is  under  a  bond  arising  from  a 
delict,  or  a  contract     .     .     . 
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183.  In  summa  sciendum  est  sum  183.    Finally  we   ought  to    know 

qui  aliquem  in  jus  vocare  vuU  et  cum  that  he  who  wishes  to  cite  anyone 
eo  agere,  et  eum  qui  vocatus  est  before  the  Praetor  in  order  to  sue 
[desunt  2-^  lin.]  patrono  et  Hberto  him  and  he  who  has  been  cited 
[Alin.]  et  in  eum  qui  adversus  ea  ...  to  the  frcedman,  and  his 
egerit,  pmna,  constituta  est.  patron     .     .     .     and  a  penalty  has 

been  fixed  against  him  who  shall 
have  sued  in  spite  of  these  prohibi- 
tions. 


184.  Qnando  autem  in  jus  vocatu/9  184.  But  when  the  defendant    has 

fuerit  advorsarius,  ni  eo  die  finifum  been  cited  before  the  Praetor,  if 
/uerit  negotium,  vadimonium  ei  fa-  the  cause  has  not  been  finished 
ciendum  est,  id  est,  ut  promittat  se  on  that  day,  security  (vadimonium) 
certo  die  sisti.  (o)  must  be  given  by  him,  that  is    to 

say,  he    must    promise    to    appear 
again  on  a  certain  day. 

(o)  We  have  already  seen  that  the  process  commenced 
by  an  act  of  the  plaintiff  denominated  "  in  jus  vocatio,"  and 
that  there  was  in  early  times  no  means  of  arrest  provided  by 
the  State,  (p.  625  et  seq.)  The  plaintiff  might  by  the  autho- 
rity of  the  Twelve  Tables  lawfully  use  force  if  the 
defendant  refused  to  appear  before  the  Praetor.  If  a  man 
concealed  himself  or  strove  in  any  way  to  avoid  the  "in  jus 
vocatio,"  he  exposed  himself  to  a  penalty  in  the  form  of  the 
sequestration  of  his  goods  factor  in  bona  mittebatur). 
Again,  when  the  parties  were  before  the  Prsetor,  the 
defendant  was  required  to  give  security  for  his  reappearance 
in  court  on  a  given  day,  unless  indeed  the  dispute  were 
settled  at  ojice.  The  defendant  on  finding  a  surety,  was 
said  "  vades  dare,"  "  vadimonium  promittere,"  or  "  facere :  " 
the  surety,  "  vas  "  was  said  "  spondere  ;  "  the  plaintiff  when 
satisfied  with  the  surety  was  said  "  vadari  reum,"  to  let  him 
go  on  his  sureties,  or  to  have  sureties  from  him.  See  note  to 
Gai.  iv.  s.  2L  1.  22.  s.  1.  Dig.  de  in  jus  voc.  (2.  4.)  "Actio  " 
Diet.  Gr.  and  Rom.  Antiq.  The  defendant,  if  he  were  able, 
might  obtain  his  freedom  by  securing  a  vindex.  This  mode  of 
procedure  lasted  for  many  centuries.  The  influence,  how- 
ever, of  the  Prtetor  was  felt  in  civil  procedure  as  well  as  in 
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the    other  departments  of  Roman  jurisprudence,  so   that 
certain  persons,  times  and    places  were   grounds   for   the 
amelioration  of  the  strict  law,  and  security  came  to  be  taken 
in  the  place  of  a  vindex.     If,  however,  after   the  defendant 
had  given  security  to  appear  before  the  Prajtor  on  a  certain 
day,  he  failed  to  surrender  himself,  the  old  law  with  all  its 
harshness  took  effect.    It  was  when  the  investis-ation  did  not 
take  place  on  the  day   of  the   appearance  of  the   suitors 
before    the  Prastor,  or  when  it  did  not  terminate  on  that 
day,    that    the    defendant    was   obliged    to    give  vadlmo- 
nium   or   security.      In  regard    to   the    commencement   of 
proceedings,   an    important    change    took    place     in    the 
time  of  Marcus  Aurelius,    for    in    place  of    the    *'  Vadi- 
moniura,"  a  simple  "Denunciation"  was  permitted.     The 
term    "  Vadimonium "    was     not     only     applied     to     the 
security,   but  also   to    the   day ;    hence,    Brissonius    says, 
"  Vadimonium,  a  vadibus  dictum,  non   sponsionem  mode 
alterius  sistendi,  sed  et  constitutum  diem  significat,  quo  quis 
se  judicio  adsunt,  vadimonium  obire,  et  ad  vadimonium  oc- 
currereaLatinisdicuntur."     Sub  voce  "Vadimonium."   Cic. 
pro  Quinto  Cap.  xvii.      At  a  later  period   the  commence- 
ment of  the  process  by  the  "Denunciation"  ceased,  and  a 
libellus  signed  by  the  plaintiff,  containing  a  brief  account  of 
the  grounds  upon  which  the  action  was  based,  and  the  facts 
of  the  case  generally,  was  substituted  in  its  place.     This  was 
communicated  by  an   officer  of  the  court  to  the  defendant, 
who  was  bound  within  a  certain  time    to    give  a  written 
acknowledgement  of  the  receipt  of  the  plaintifTs  pleading. 
The  defendant  had  further  in  giving  security  for  his  appear- 
ance, either  to  find  bail,  or  to  take  an   oath,    or    make   a 
simple  promise,   according  to   circumstances.     If  security 
were   not  given,  the  officer  of  the  court  (executor)  who 
served  the  process  was  bound  to  hold  the  defendant  in  safe 
keeping  and  to  have  him  in  court  at  the  proper  time.     For 
the  later  practice  in  relation  to  Securities  see  Instit.  de  satis- 
dationibus  (4.  11).     Nov.  53.  prref  c.  3.  1.  4.  s.   1.  Cod.  de 
spartul.  (3.  2).     1.  17.  Cod.  de  dignit.  (12.  1).      1.   25.   s.    J . 
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1.  33.  s.  3.  Cod.  de  episc.  (1.  3).     Walter's  Rechtsgesch.  ss. 


692,  694,  709. 


185.  Fiunt  antem  vadimonia  qui- 
busdam  ex  causis  pura,  id  est  siuo 
Batisdatioue,  quibusdam  cum  sati3- 
datione,  quibusdam  jurejurando,  qui- 
busdam recuperatoribus  suppositis, 
id  est  nt  qui  non  Btcterit,  is  protiuua 
a  recuperatoribus  iu  summam  vadi- 
monii  coudemnetur:  eaque  singula 
diligenter  Prsetoris  edicto  signiii- 
cantar. 


185,  But  recognizancee  {vadimonia)m 
certain  cases  are  simple  Qpura),  that 
is  to  say,  without  the  giving  of  bail 
{satisdatio}  in  other  cases  with  the 
giving  of  bail;  in  some  cases  an 
oath  is  taken,  in  other  cases  re- 
cuperatores  are  added,  that  is  to  say, 
that  he  who  shall  not  have  appeai-ed 
on  the  day  fixed  will  be  immediately 
condemned  by  the  recuperatores  for 
the  amount  of  the  recognizance;  and 
these  individual  cases  are  carefully 
distinguished  in  the  edict  of  the 
Praetor, 


188.  Et  si  quidem  judicati  depen- 
Bive  agetur,  tauti  fiet  vadimonium, 
quanti  ea  res  erit ;  si  vero  ex  ceteris 
causis,  quanti  actor  juraverit  non 
cfilumniae  causa  postulare  sibi  vadi- 
monium promitii,  nee  tamen  pZims 
quam  partis  dimidice,  nee  pluribus 
quam  sestertium  c  milibus  fit  vadi- 
monium. Itaque  si  centum  milium 
res  erit, uec judicati  depensive agetur, 
non  plus  quam  sestertium  quiutjua- 
ginta  milium  fit  vadimonium. 


186.  And  if  indeed  the  actio  is 
brought  for  a  matter  adjudged,  or  a 
sum  paid,  the  recognizance  will  amount 
to  the  value  of  the  thing  in  litiga- 
tion;  but  in  all  other  causes  security 
is  taken  only  for  that  amount  which 
the  plaintiff  has  sworn  that  he  de- 
mauds  on  good  legal  grounds  (non 
ealumnice  causa);  still  the  recogni- 
zance (vadimonium)  must  not  be  for 
more  than  half  the  sum  sued  for,  nor 
must  it  amount  to  more  than  100,U00 
sesterces,  (o)  Therefore  if  the  matter 
in  dispute  shall  be  of  the  value  of 
100,000,  and  if  the  suit  shall  not 
be  for  something  already  adjudged 
jjor  for  money  paid,  the  recogni- 
zance shall  not  be  for  more  than 
50,000  sesterces. 


{o)  Assuming-  the  value  of  the  sestertius  (2|  asses)  at  the 
time  of  Gaius  to  have  been  1'875(/.  It  will  be  seen  that 
by  tliis  }>rovisiun  against  excessive  bail,  the  maximuui  iu 
any  suit  would  be  about  £780. 


COM.  IV.  SEC.  CLXXXVII.  771 

187.  Qjias    antem    porsonas    sine  187.  But  those  persons  whom  we 

permissu  Prcotoris  iuipune  in  jus  cannot  with  impunity  summon  before 
vocare  non  possumus,  easdem  nee  the  court  without  the  permission  of 
vadimonio  invifas  obligare  nobis  pos-  the  Pr^tor,  we  cannot  against  their 
Bumus,  prgeterquam  si  Praetor  aditus  will  compel  to  give  security  to  us 
permittifc.  for     their    appearance,    except    the 

Praetor  has   granted  permission   to 
bring  them  before  him. 

ip)  Justinian  (Inst.  iv.  16.  3.)  tells  us  that  a  penalty  of 
50  solidi  was  imposed  on  children  or  freedmen  who  eom- 
menced  a  suit  against  their  ascendant  relatives,  patrons 
or  ascendants  and  children  of  patrons,  without  the  Praetor's 
sanction.  The  edict  of  the  PrjBtor  ran  thus:  "  Parentem 
patronum  palronam  liberos  parentes  patroni  patronae  ia 
jus  sine  permissu  meo  ne  quis  vocet."  L  4.  Dig.  de  in  jus. 
voc.  (2.  4.)  This  protection  extended  to  ascendants  of  both 
sexes,  and  of  every  degree,  also  to  natural  parents,  and  to 
an  adoptive  father,  but  not  to  the  ascendants  of  an  adoptive 
father.  "  Patris  adoptivi  parentes  impune  vocabit  quoniam 
hi  ejus  parentes  non  sunt."  11.  6 — 8.  Dig.  tit.  cit.  ;  cf.  also 
1.  7.  Dig,  de  obi.  et  act.  (44,  7.)  Ulpianus  says  that  the 
Pr£etor  granted  his  permission  generally  "  si  famosa  actio 
non  sit,  vel  pudorem  non  suggillat ;"  further  on  he  adds  "per- 
mittere  debet  patronum  in  jus  vocari  a  liberto  si  eura  gra- 
vissima  injuria  affecit,  flagellis  forte  cecidit."  1.  10.  s.  12. 
Dig.  tit.  cit.  An  actio  in  factum  was  granted  to  a 
patron  against  his  freedman  who  had  summoned  him  before 
the  court.  Gai.  iv.  46  ;  1.  25.  s.  1.  Dig.  de  obi.  et  act. 
^44.  1.) 
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„     rem  aibi  habendi,  p.  260 
,,     rem  sibi  possidendi,  p.  260 
Anniculi  probatio,  p.  44,  73 
Antoninus,  p.  59 

,,     divus  efc  Pius,  p.  .374 


Ill 


Aqua  et  igni  interdicfcio,  i  90   128 

161 
Arbiter,  pp.  584,  591,  6-23 
Arbitri  postulatio,  iv  141,  1G3- 165 

„     tres,  p.  623 
Argentarius,  iv  64,  66,  126a.     p.  691 
Arra,  iii  139 
Auctio,  iv  126a 
Auctor  et  suasor,  p.  70 
Auctoratus,  iii  199.     p.  560 
Avulsio,  p.  277 


Basilica,  p.  596 

Bona    caduca,   ii  150,   206  seq.      iii 

62 
Bona  fides  ii  43,  45,  49 

„     Latini  liberti,  p.  458 
Bonaa  fidei   possessor,  ii  50  seq.,  76 
78,  93.     iii  200 

Bonitarian  ownership,  pp.  248 250 

Bonorum  possessio,  ii  98,  119.  iii 
32—35,  78,  SO  seq.  iv  34  J  H 
p.  313 
„  possessio  contra  tabulas,  ii  125 
Beq.  iii  41,  46  seq.,  49—52, 
65,  71.  p.  331 
„     possessio  cum  re,   ii    148   seq 

p.  317 
„     possessio  secundum  tabulas,  ii 

119  seq.,  148.     iii  36 
J,     possessio   sine   re,    ii    148  seq. 
iii  35—38.     p.  317 

„     possessio  tanquam  ex  familia 
p.  446  ' 

„     possessio  undo  liberi,  p.  446 
„     possessio  uude   legitimi,  p.  446 
„     possessio  undo  proximi  cognati 

p.  416 
„     emptio,  p.  475 
„     emptor,  p.  294 

Caduca,  pp.  180,  339 
Caducorum  vindicatio,  p.  857 
Caslibes,  ii  111,  144^  286.     p.  309 
Calatis  coniitiia,  p.  301 
Caluniiiia,  iv  178.     p.  75s 


Capcro  ex  tcetamento,  i  23  seq.,  123. 
ii  HO  seq.,  225,  274  seq..   284. 
286 
Capito  C.  A.,  pp.  11,  12 

Capitis  deniinutio,   i    158 163,  170. 

ii   145—147.     iii  21,  27,  51,  83 
seq.,  101,    114,   153.     iv  38,  80. 
p.    163. 
J,     maxima  dem.,  p.  165 
5,     media  dem.,  p.  165 
„     minima  dem.,  p.  165 
Carmen  famosam,  iii  220 
Cassius,  i  196.     ii  79,  195,  244.     iii 
71,  133,140,147,  161.  iv79,  114 
Catoniana  regnla,  p.  418 
Causalis  conditio,  p.  185 
Caussa  cadit,  p.  605 
Causas  collectio,  iv  15 
„     probatio,  i  18,  19,  29—32,  38, 

41,  66.     iii  5.     p.  123. 
,,     erroris  probatio,   i  67—75,  87. 
ii  142  seq. 
Censors,  p.  585 
Census,  p.  35 

Centumviri,  iv  31  95.     pp.  589,  644 
Cessio  in  jure.     See  Injure  cessio 
Cessicia  tutela,  p.  155 
Cetera;rum  rerum,  p.  253 
Child,  how  emancipated,  p.  132  seq. 
Chirographa,  iii  134 
Citation  law,  p.  8 

Cives  Eomani  liberti,  i   12 15    16 

seq.,  21,  77 
„     bona  eorum,  iii  40—53,  72 
Civil  process,  history  of,  p.  583 
Civitas,  degrees  in,  p.  92 
Claudius,  i  62 

Claudianum  S.C,  pp.  81—85 
Codex  Floreutinus,  p.  2 
Codicilli,  ii  270a,  273.      pp.  419,  420 
Coemptio,     i  110,  113,  115,   118,  123 
136,   162,   166,  195a.    iii  83  seq. 
iv  38    p.  103. 
„     fiduciaria,  115a,  b 
„     matrimonii  vol  liduciai  causa 
p.  I(t8 
Coemptiouator,  i  115,  118 


IV 


Cognati,     Cognatio  i    156 — 158.     iii 
2-i,  30  (legitima  iii  10).     p.  443 
„     unde,  p.  446 
Cognitor,  iv  82,  83,  97  seq.,  101.     ii 

39,  252.     p.  709 
Collactaneus,  p.  50 
ColonisD  Latinse,  i  131.     iii  56 
Comitia  test.  fac.  clest.,  ii  101  seq. 
Commodatum,  iii  206 
Compensatio,  iv  61 — 68.     p.  693 
Comperendinatio,  p.  617 
Conceptio — in  jastas  nuptias,  p.    123 
Condemnatio,  iv  39,  43  seq.,  48—52, 
57,  68,  73,  86,  119,  182.  pp.  653, 
667 
„     certsB  pecunigs,  iv  49,  52.  p.  676 
„     cum  taxatione,  iv  51.     p.  678 
„     incertse  pecuniae,  iv  49,  51 
,,     infinita,  iv  51 
Condictio,  p.  620 

,,     furtiva,  ii  79.     iv  4,  8 
„     indebiti,  ii  283     iii  91. 
Condictiones  iv.  5,  18,  33.    p.  285 
Conditio,  p.  184 
Confarreatio,  i  112.     p.  103 
Confusion,  p.  535 
Conjunctim  legata  res,  ii  199,    205, 

223 
Connubium,  i  56,  57,  59,   67,  77,  80. 

p.  63. 
Consanguinei,  iii  10 — 14,  23,  29 
Consecratio,  ii  4,  7 
Consilia,  p.  590 

Consilium,  i  18—20,  38,  4].     p.  36. 
Constitutio  Autonini,  i  53.     ii  195 
„     divi  Hadriani,  ii  221 
„     Trajani,  iii  72  seq. 
Consules,  p.  585 
Controversia  de  libertate  hominis,  iv 

14 
Conventus,  i  2.     p.  36. 
Conventio    in    manum,    i  110 — 113. 

p.    102 
Convicium,  iii  220,  222 
Cretio,   ii  164—173,  174,  176—178, 
187, 189.     iii  36,  62, 85,  87,  812. 
pp.  6,  347,  350 


Cretio  continua,  p.  318 

Culpa  et  dolus,  p.  517 

Curatio,  i   142,   197.     ii  64.     iv  82, 

85,  99.     p.  198 
Curator,  p.  144 

„     distinguished    from    Tutor,    p. 
198 
Curatoris  ccasensus,  p.  145 
Cura  dativa,  p.  198 

„     legitima,  p.  199 

,,     prodigum,  p.  199 
Custodia,  iii  206  seq. 

Damnum    injuria    datum,    iii     182, 

210—219 
Daps,  iv  28 

Datio  in  adoptionem,  p.  97 
Decreta,  iv  139  seq. 
Decretum,  i  5 
Decuriones,  ii  195 

Dediticiorum  numero,  i  12 — 15,  25 — 
27,  67,  68 

,,     bona,  iii  74,  76 
Defensor  idoneus,  iv  101 
Delegatio,  iii  130 
Deliberandi  potestas,  ii  162  seq. 
Dcminutio  capitis.     See  cap.  dera. 
Demonstratio,  iv  39  seq.,  44,  58, 136. 

pp.  653,  655—657 
Denunciatio,  iv  18.     p.  83 
Deposition,  p.  534 
Descent,  rules  of,  p.  417 
Dies  comperendinus,  iv  15 

„     compared  with  "  Conditio,"   p. 
186 

„     fasti,  pp.  597,  598 

„     nefasti,  iv  29.     p.  597 

,,     profesti,  p.  598 
Diffarreatio,  p.  105 
Dimidia  pars,  p.  324 
Dipondii,  i  122 
Disjunctim    legata   res,  ii    199,  205, 

215,  223 
Dispensaior,  i  122.     iii  160.     p.  119 

,,     pauperum,  p.  119 
Divisio  in   capita,  iii  8,  16,  61 

,,     in  stirpes,  iii  S,  16 


Divisions  of  law,  pp.  30,  143,  203 
Divus,  pp.  4,  5 

Doli  capax,  ct  iacapax,  p.  563 
Dolus  et  culpa,  p.  547 
Dominium,  pp.  205,  246 

„     duplex,  i  54.     ii  40  seq. 

„  ex  jure  Quiriliuin,  i  17,  35, 
54,  167.  ii  40,  88,  194, 196,  222, 
267.     iv  36.      p.  247. 

„    justum,  iv  16 

„     unum,  ii  40 
Dominus  proprietatis,  ii  30,  91 
Dualisraus,  p.  586 
Duplicatio,  iv  127 

Edicta,  i  2,  5 

„     .^dilium  curulium,  i  6 
„     Hadrian),  i  55,  93 
„     Pra3fcorum,   i    6.     ii    136,  253. 
iii  25,  46,  52,  71,  78,  82.      iv  11, 
34,  46,  52,  72,  76,  99,  109,  118, 
124,  141,  185 
Emancipati,  _ii  135—137.     iii  19,  41, 

65 
Emancipatio,   i   132 — 136.       iii  2,  6. 

iv  79.      p.  132 
Emphyteusis,  p.  211 
Emptio  venditio,  iii  135,  139—141, 
145—147.     p.  513 
„     ,,     bonorum,  i  27.     ii  98,  154, 
158,    167.     iii  77—81,  84,   154. 
iv  35,  65,  80 
Epistola,  i  5,  96 

„     Antonini  Pontificibus,  i  102 
,,     Hadriani,  iii  121  seq. 
Equites  Romani,  i  20 
Ex  bono  et  Eequo,  iii  137 
Exccptio  doli  maH,ii  70—78,  81.,  120, 
198.     iii  168,  179.    iv  116a,  117, 
119,  121 
,,     litis  dividuse  et  residuae,  iv  122 
„     pacti  conventi,   iv   116b,  119, 

121 
„     Quod  metus  causa,  iv  117,  121 
,j     rei  in  judicium     deductre,    iii 

181.     iv  106,  121. 
„     reijudicatse,  iii  181.  iv  106, 121 


Exceptiones,  iv   115 — 129,  133.     pp 
283,  719,  723,  732 
,,     civiles,  p.  723 
„     cognitoriee,  iv  124 
„     dilatorisB,  iv  120,  122.     p.  725 
,,     diroctae,  p.  725 
„     ex    jurisdictione    Praetoris,    iv 

118.     p.  730 
„     in  factum  conceptse,   p.  724 
„     in  jus  conceptae,  p.  724 
„     in  personam  vel  in  rem,  p.  726 
,,     peremplorise,  iv  120 — 125.    pp. 
725,  730 

Executor,  p.  769 

Exheredatio,    ii     123—137.     iii  41, 
58,  63—66,  71.     p.  321. 

Expeditus,  p.  301 

Expensi  latio,  iii  129,  137 

Exsilium,  p.  127 

Extraneus,  p.  346 

Facta  et  res,  p.  204 

Falcidia  quarta,  p.  395 

Familia,    i  44.       ii    102—106,    109, 

115,  121,  137.     iv  73 
Familiae  emptor,  ii  103—106.    p.  302 
Farreo  in  manum  conventio,    i  110, 

112 
Festuca,  iv  16 
Fictiones,  iv  32—38 
Fidei  committere,  p.  405 

,,     commissa,  i  24.      ii   246 — 289. 
pp.  3G6,  407—410,  426 
Fide  jussores,  iii  115 — 127 

,,     promissores,  iii  115,    127,      iv 
113 
Fiducia,  ii  59  seq.     iii  201 
Flamines  majores,  i  112 

„     Diales,  i  112,  130,     p.  128 

,,     Martiales,  i  112 

,,     Quirinales,  i  112 
Flaminica  Dialis,  i  136.     p.  13S 
Formula  arbitraria,  iv  141,  163 — 165 

,,     commodati,  iv  47 

,,     deposit!,  iv  47 

„     petituria,  iv  91  seq. 
Formulae,  iv  30  seq.     p.  635 

E  E  E 


VI 


Formulae  incertge,  iv  54,  131 

„     ill  factum,  et  in  jus   conceptDe, 
iv  45—47,   CO,  106.     p.  (573 

„    prejudiciales,  iv  44.      p,  676. 
Fructus,  p.  220 
Fratres  patrueles,  iii  10 
Freedom,  quasi,  p.  40 
Fufidius,  ii  154,     p.  342 
Fur  impr  obus,  iii  209 

„     manifestus,  p.  550 
Furiosus,  i  197.     ii  G4.     iii  106—109 
Furtiva  condictio,  p.  554 
Furtorum  genera,  iii  183 
Furtum,  ii  50.     iii  182—208.    iv  37, 
75,  178.    pp.  553,  557 

,,     conceptum,  iii  184 — 186.     pp. 
551,  555 

„    manifestum,  iii  185,   189,  192, 
194.     iv  111.     p.  553 

,,     nee  manifestum,  iii  183,185, 190 

„     oblatum,  iii  187.     p.  oGl 

„     sujB  rei,  iii  200 

Gains,  notes  on  life  of,  pp.  1 — 13 
,,     discovery  of  MS.,  p.  14 
„     other  writings  of,  p.  20 
Galatarum  gens.,  p.  62 
Gentiles,  i  164.     iii  17.     p.  438 
Gestio  pro  herede,   ii  166,  176 — 178. 

iii  85, 87 
Gibbon  quoted,  pp.  4,  5 
Guardianship,  p.  143.     See  also  Tu- 

tela  and  Cura 
Greaves,  Mr.,  account  of  discovery  of 

MS.  of  Gaius,  p.  15 

Habitatio,  iv  158 
Hadrian  Imperator,  i  84.     ii  163 
Hasta,  iv  16 
Hastse,  p.  590 

Heracleensis  Tabula,  pp.  25,  200 
Heredes,  ii  98,  152—173.     iii  32,  78. 
IV.  172.    p.   340 

,,     coEJunctim  instituti,  p.  378 

„     domestic!,  ii  157 

„     extranei,  ii   137,  152    IGl,  184. 
iii  48,  58,  (^1—60,  69,  71.    p.  341 


Heredes  necessai-ii,  ii37,  58,152 — 155, 
160,  188.     iii  201.     p.  311 

„     siii;  sui  et  necessarii,  ii    124, 
126,    133,  135,  138,   152,  156— 
160.     iii  1—9,  15  seq.,  19,  26— 
29,  34,  37,  40,  51,  87.    p.  341 
Hereditas,  ii  99.    p.  244 

„     intestatorum  ii  34,  99,  119.   iii 
1—87 

„     testamentaria,  ii  36,  99—289 

Heredum  iustitutio,  ii  116  seq.,  123— 

137,  243,  248 
Homer  quoted,  iii  141 
Hostis,  pp.  27,  255 
Hours  appropriated  to  suits,  p.  597 
Hypotheca,  p.  266 

Ignominia,  ii  154.     iv.  60,  182 

Illegitime  concepti,  i  89 

Imperium,  p.  587 

Impubes,  iii  208 

InoDdificatio,  ii  73,  76.    p.  279 

In  bonis  esse  vel  habere,   i  35,  54, 

167.     ii  40,  88,  222.    iii  80 
Incensus,  p.  166 
Infans,  iii  109 
Infanti  proximus,  iii  109 
Infantes,  pp.  196,  563 
Ingenui,  i  10, 11 
In  integrum   restitutio,    iv    53,    57, 

125.     pp.  685,  686 
Injure  cessio,  ii  22,24—27,29—37, 

41,  59,  63,  65,  96,  204,  213.     iii 

85—87,201.  pp.  155,  225 
In  jure  cessio,  parties  to,  p.  22G 
Injuria,   iii   182,   220—225.      iv   75. 

pp.  574—577 
Injus  vocatio,iv46, 183 — 187.  p.  768 
Insatio,  ii  75  seq. 
lostitor,  iv  71 
Institoria  formula,  iv  71 
Instruction,  p.  584 
Instituti  ones  juris  canouici,  p.  10 
Insula  in  flumine  nata,  ii  72.     p.  277 
Intentio,  iv  39,  41,  44,-46,  52,  53a, 

60,  68,  86  seq.,  106,   131.     pp. 

653,  658 
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Interdicta,  iv  138—170,  175     pp.  740 

—748. 
„     adipiscondso    possessionis,      iv 

143—147 
„     duplicia,  iv  15(5,  158,  160 
„     exhibitoria,  iv   140 — 142,  144, 

157,  162.     p.  743 
prohibitoria,  iv  140—142.  p.  743 
recuperandoe    possessionis,     iv 

143,  154,  161).     p.  746 
„     restitutoria,  iv  140 — 142,  144, 

157,  162.     p.  743 
„     retinendsa  possessionis,  iv  143 

148—153.    pp.  258,  745,  751 
„     simplicia,    iv    156 — 159,    161 
Interdictio  bonorum,  i  53 

„     aqua3  et  ignis,  i  126.     p.  126 
Interdiotum  ne   sine   vitio,    iv    140. 

p.  743 
„     ne   in   flumine    ripave  aliquid 

fiat,  iv  159.     p.  743 
„     ne  in  loco  sacro,  iv  140,  159. 

p.  743 
„     possessorium,  iv.  145.     p.  744 
„     Quorum  bonorum,   ii  149.     iii 

34.     iv  144.     p.  745 
,,     Salviauum,  iv  147.     p.  745 
„     Sectorium,  iv  146 
„     Unde  vi,   iv  154  seq.,  162.     p. 


754 
„     Uti  possidetis    et    Utrubi, 
148,  153,  160.     pp.  258,  745 


IV 


Javolenus,  iii  70 

Judicatum  solvi,  p.  716 

Judicatus,  iii  78,  173,  175,   180,  199. 

iv  21,  25 
Judicia  bongs  fidci,  iv  62 

,,     ceil  turn  viralia,  iv  16,  31,  95 
„     imperio  contiuentia,  iii  181.     iv 

103,  105 
„     legitima,   i    184.      iii  83,  181. 
iv  103,  107—109 
Judicium    calumnia3,    iv    174 — 176, 
178  seq.,    181.     163 
,,     Casccliianum,  iv  166,  169 
,,     commuui  dividundo,  iv  42,  62 


Judicium  oontrarium,   iv  174,   177 — 
179,  181 
„     familiu)    horciscundas,    ii    219, 

222.     iv  42,  62 
„     finium  regnndorum,  iv  42 
„     fructuarium,  iv  169 
„     mandati,  iii  111,  117,  127 
,,     secutorium,  iv  166,  169 
Judices,  pp.  575,  584,  591,  592 
Judicis  offi^ium,  p.  588 
Julianus,  ii  218,  280.     p.  388 
Jura,  p.  23 

„     prajdiorura,  ii  14,  17,  29,  31 
Juris  consult!,  pp.  8,  23 

„     divisio,  i  8 
Jus   abstiuendi  se  ab   horeditate,    ii 
158—160,  163.     iii  67 
„     adcrescendi,    ii    124,  126,   199, 

206.     p.    357 
,,     altius  toUoudi,  ii  31.     iv  3 
„     antiquum,  iii  43 
,,     aquam  ducendi,  ii  31.     iv  3 
„     civile,   i  55,  108,  189.      ii   65, 
114, 118,  135,  149,  170, 197,  206, 
218,  220.       iii  34,    36,  66,    71, 
84,  93,  133.     iv  38,  45, 107,  116, 
172.     p.  22 
,,     edicendi,  i  2,  6 
„     eundi,  ii  31.     iv   3 
,,     gentiliciura.  iii  17 
,,     gentium,   i    1,    52,   80,  82—86. 

iii  93.  132.     p.  22 
,,    juraudum    calumnine,    iv    172, 

174,  176.  179.  1S2.  186 
,,     legitimum,  iii  26,  28,   37.      iv 

34 
,,     libororum,    i   145,  194.     iii  44, 

46,  50—53 
,,    naturalo,  i  156.     ii  65,  73.     p. 

22 
,,     uo   lumiuibus   viciui  offioiatur, 

ii  31 
„     non  descresceudi,  p.  357 
,,     nudum  Quiritiura,  i  54.    iii  166- 

p.  60 
.,     optimum,  ii  r.t7 
poculii,  iii  56 
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Jus  plenum,  i  15.     ii  41.     iii  80 

,,  possessionis,  p.  258- 

,,  possidcndi,  p.  258 

,,  postliminii,  i   129,  187.     p.  186 

„  praBtorium,  iv  31 

„  prospiciendi,  iv  3 

,,  Quiritium,   i   32 — 05.       iii  72. 

p.  531 

,,  quod  ad  res  pertinet,  p.  202 

,,  respondendi,  p.  9 

,,  utendi,  iv  3 

,,  utendi  fruendi,  ii  93.     iv  3 

„  vitsB  necisque,  p.  122 

,,  vendendi,  p.  122 

Labeo,  i   188.    ii  231.   iii   140,   183. 

iv  59.    pp.  11,  12 
Lanx,  iii  192 
Largus  consul,  iii  63 
Latini,  i  12,  15,  16,  17,  22,  79,    95, 
167.      ii  110,    275.      iii  55—73. 
pp.  39,  91,  130 
,,     colonarii,  i  22,  29 
,,     et  cives  Romani,  i  17 
„     Juniani,i22.  iii56.  pp.  130,  462 
„     quibus  modis  ad  civitatem  per- 
veniant,  i  28 — 35 
Latium  majus  efc  minus,  i  95,  96.     p. 

130 
Legata,  i  24,  40.     ii  191—245,  268— 
289.     iii  98 
,,     incertis  personis,  p.  400 
Legati  dies  venit,  p.  403 

,,     dies  cedit,  p.  403 
Legari  conjunctim,  pp.  378,  391 

,,     pcenao  causa,  p.  399 
Legatarius  partiarius,  ii  254,  257 
Legatorum  quatuor  genera,  p.  384 
Legatum,  p.  366 

,,     per  damnationem,  ii  192,  197, 
201—208,    210,    218,    202,  282. 
iii  175.     iv9,  171.     p.  370 
„     perpraeceptionora,  ii  192,  210 — 

223.     p.  373 
„     per  vindicationom.  ii  192 — 200, 
204—200,   208.    210,   218,   221. 
p.   308 


Legatum  siaendi  mode,  ii  192,  209— 

215,  218,  280.     p.  372 
Leges  Flavise,  p.  93 
Legis  actio  sacramento,  pp.  006,  012 
,,     actio  per  judiciSjpostulationem, 

pp.  006,  624 
,,     per  manns  injectionem,  pp.  600, 

025 
,,     perpignoris  capionem,  pp.  000 

632 
Legis   actiones,   i   184.      ii  24.      iv 

10—29,  30  seq.,  82,  94  seq.,  108. 

p.  183, 
Legitime  concept!,  i  89 
Legitimatio  per   subs,  mat.,  p.  123. 


Lex,  i  3,  27,  83. 


11    0.       Ill  6^ 


,  194. 


p.  23 


„     ^batia,  iv  30.     pp.  589,  621 
„     ^lia  Sentia,  i   13,   18,  27,  29, 
31,  37,  40,  47,  06,  71,  80, 139.  iii 
5,  73—75.      p.  33.   of.  also  S.C. 
Claudianum,  p.  86 
„     Apuleia,  iii  122.     p.  501 
„     Aquilia,   iii  210—219.      iv   21, 

37,  76,  109.    pp.  565—570 
„    Atilia,  i  185,  195,     pp.  149, 193 
„     Atinia,  p.  253 
,,     Anastasiana,  p.  132 
,,     Bithynorum,  i  193 
,,     Caninia,  see  Furia  Caninia 
,,     Calpurnia,  iv  19.     p.  621 
,,     Claudia,  i  157,  171.     p.  154 
„     Cornelia,  iii  124  seq.     pp.  59, 

503 
,,     Crepereia,  iii  123.     iv  95 
,,     de  imperio,  i  5 
,,     xii  tabularum,  i  111,   122,  132, 
145,   155,  157,    165.     ii  42,  45, 
47,  49,  64,  224.     iii  1,  9,  11,  17, 
21,   23,  27,  40,  46,   49,  51,  78, 
82,   189—194,  223.     iv  11,   14, 
21,  28,  76,  79 
„     Falcidia,  ii  227,  254.     p.  395 
,,     Furia  de  sponsu,   iii  121   seq. 

iv  109 
,,     Furia  testamentaria  ii  225.    iv 
23  seq.     pp.  ;;92.  504 


IX 


Lex  Furia  (or  Fusia)  Caninia,  i  42 — 

46,  139.     ii  228.  239.    pp.  52, 

141 
,,     Hortensia.  i  3.     p  24 
,,     Julia,  de  bonis  cedendis,  iii  78 
„     ,,     de  fundo  dotali,  ii  03 
„     J,     de   marit.   ordin.  ,il78.     iii 

144,  286.     p.  178 
,,     „    judiciaria,  iv  30,  104 
,,     ,,     manicipalis,  p.  200 
,,     Julia  et  Papia  PoppaBa,   i   145 

ii  111,  206,  286a.     iii  42,  44,  46, 

49—53.     p.  339 
„     Julia  et  Plautia,  ii  45.     p.  256 
„    Julia  et  Titia,  i  185,  195.     p. 

193 
,,     Junia,  i    22   seq.,  80.      ii  110, 

275.      iii   56  seq.,   70.     pp.  39, 

462 
,,     Juiiia  Velleia,  ii  134.     p.  329 
„     Marcia,  iv  23.     p.  629 
„     Mensia,  i  78.     pp.  77,  78 
,,     Ovinia,  iv  109 
,,     Papia  Poppsea,  p.  382 
,,     Pinaria,  iv  15.     p.  616 
„     Petronica,  p.  59 
,,     Pompeia,  iii  123 
„     Pletoria,  p.  199 
„     praediatoria,  iv  28 
„     Publilia,  iii  127.     iv  22.     p.  24 
,,     Regia,  p.  26 
„     Silia,  iv  19.     p.  621 
,,     Valeria,  p.  24 
„     Vesp.  de  imp.,  p.  26 
„     vicesima  hered.,  iii  125 
„     Voconia,  ii  226,  274.     pp.  362 

393 
Libellus  famosus,  iii  220 
Liberi  adoptivi.  ii  136  seq.     iii  2,  31, 

40.     See  also  Adoption 
,,     naturales,  p.  37 
Liberi  homines,  i  9,  10,  25,  82.   ii  48. 

iii  97 
,,     homines   quos  bona  fide  possi- 

demus.  ii  8G.  92.  9t.     iii  164 
Libcrtaa  iidci  comiiiis-saria,  ii  263 — 

266 


Libertini,  i  10—17,  165,  167 
Libertorum  bona,  iii  39 — 75 
Libri  ex  Q.  Mucio,  i  188 
Libripens,   i   119.     ii    lOi.    107.     p. 

103 
Licitatio  fructus,  iv  166, 169 
Liceri,  licitari,  p.  761 
Litem  suam  facere.  iv  52 
Litis  sestimatio,  iv  75,  89 

,,     contestatio,  iii  180.      iv  131a. 

p.  544 
Linteum,  iii  192 
Looatio  conductio,  iii  135,  142 — 147, 

162.     p.  517 
Locator,  p.  520 

Locus  religiosus  et  sacer,  iii  97 
Lupus  Consul,  iii  53 
Lucrativa  possessio,  ii  56,  57 

MafFei,  pp.  16,  750 
Magister  bonorum,  iii  79 

,,    navia,  p.  696 
Magistratus  majores   et  miuores,    p. 

581 
Mala  fides,  ii  49 

Manoipatio,    i    113,    117,   119—123. 
132,134,135.     ii22,25,  29— •:], 
33,  41,  59,  63,  65,  102,  141,  _04. 
220 
,,     ex  noxali  causa,  i  141.     iii  201. 
iv79 
Mancipationis  definitio.  i  121 
Mancipi  ns,  i  120.     p.  116 
Jlancipium,  p.  llO      Sec  also  Per- 
sonse  qua3  in  uiancipio  sunt 
,,     distinguished  from    mauus,  p, 
112 
Mandata,  p.  26 

Mandatum,  iii  135, 155 — 162.     p.  525 
Mandatarius,  p.  527 
Manumissio,  i  17,  132,  162 
„     censu,  i  17,  44,  138,  140 
,,     in  fraudem  cred.  i  37,  47 
,,     inter  aniicos,  i  21,  41 — 44 
.,    justa  ac  legitima,  i  17 
,,     tcbtiuncuto,   i   17,   21,   42 — 46 
138.     ii  267 


MannmisBio  viiulicta,  i  17,  18,  38,  44, 

115, 132, 138 
Mauumissionis  justse  causoc,  i  19,  39 
Manum,  conventio  in,  p.  102  seq. 

„     „     coemptione,  i  113 

„     ,,    faiTeo,  i  112 

„     ,,     usu.  i  111 
Manus,   p.   101.     See  also  Personaj 
quae  iu  mauu  sunt. 

„     injectio,  p.  229 
Marriage,  forms  of,  p.  103  seq. 

,,     prohibited  degrees,  i  59-03.  p.  67 

,,     of  Eomans  and  Latins,  pp.  70, 
71,73 
Matrimonium  justum,  i  76 

,,     non  justum,  i  87 
Maximus  et  Tubero,  i  136 
Minor  xxv  annis,  ii  163.     iv  57 
Missio  in  poss.,  iv  177 
Mortis  causa  capio,  ii  225  seq. 
Mulier  finis  familae,  pp.  G2,  160 
Mutui  datio,  ii  81  seq.     iii  90  seq. 
Mutus,  iii   105 
Mutuum,  iii  90  seq. 

Negotiorum  gestor,  p.  689 
Nerva,  ii  15,  195.     iii  133.     p.  222 
Nexum,  pp.  Ill,  228 
Nomina  arcarin,  iii  131 

„     transcripticia,     iii     128 — 133, 

137.     p.  509 
Novatio  obligationis,  ii  38.     iii  176 — 

179.     pp.  531,  5il 
Noxa,  noxalis  causa,  noxae  datio,  i  13, 

140.     iv  75—79 
Nuda  proprietas,  ii  30 
Nuncupatio,  ii   101,  109,  115,  119— 

121,  149 
Nuptiae  justse  i  55  seq.,  90 

,,     nefarite,    inter   quos    conlrahi 

non  possunt,  i  59 — Gl 

Obligatio,  civilis,  iii  119 

„     natuialis,  iii  119 

,,     operarum,  iii  83 
Obligationcs  consensu  coutractac,  iii 
89,  135—162 


Obligationes  in    dando,  in  facioudo, 
et  iu  factum,  p.  485 
,,    literis   coutractai,  iii  89,  128 — 

134 
„     re  contraotse,  iii  89,  91,   119, 

131 
„     stricti  juris,  p.  499 
,,     verbis   contractae,  iii  89,  92  — 
127,  136—138 
Obligationis  novatio,  p.  246 
Obligations,  ii  38.     iii  88—225.     p. 
481 
„     arising    out   of    contracts,    iii 
88—162,  182.     iv  2,  38,  80,  113 
,,     arising  out  of  delicts,  iii  88, 

182-225.     iv2,  75 
,,     how  dissolved,  p.  536 
Obligatory  law,  p.  23 
OccupatiOjii  66.  iii  201.  pp.  231,  271 

„     bellica,  p.  272 
CEconoraus  ecclesiae,  p.  119 
Ofilius,  iii  140 

Omittere  hercditatem,  iii  28 
Operse,  p.  290 
Orbi,  ii  111 
Oratio,  pp.  25,  127 
Orbem,  scripti  in,  p.  56 
Ownership,  p.  247 

Pactio,  pactum,  ii  31,  64.    iii  94,  119. 

iv  116,  182 
Pasdagogus,  p.  49 
Pars  virilis,  p.  323 

,,     dimidia,  p.  324 
Partitio,  ii  254.     p.  413 
Partus  sequitur  matrem,  p.  82 
Patria  potestas,  p.  61.    See  also  Per- 
Eona3  quae  in  potestate  sunt 

,,     potestas,  how  dissolved,  i   126, 

•    127.     pp   124,  126 
Patroui,  tuior  in  loc.  abs.,  i  174 
Patronus,  p.  170 
Pcculiaris  merx,  iv  72,  74 
Peculium,  p.  305 

„     castrense,  ii  106 
Pccunia  crediia,  iii   121.     !>.  506 

,,     certa,  p.  154 


1 


XI 


Pecunia  numerata  et  ponderata,p.  492 

„     soluta,  p.  389 
Pegasus  Consul,  i  31 .     ii  254 
PerdaelHones,  p.  584 
Peregrini,  i  25,  47,   57,  74,78,  95, 
197.     ii  40,  110,   218,  284.     iii 
93,  96,   119,    132,  179.      iv  37, 
105,  109.     pp.  27,  255 
,,     non  cives,  p.  651. 
,,     dediticii,  i  13,  14 
Permutatio  re  rum,  iii  141 
Persona,  pp.  57,  163 
Person ae  alieno  jure  subjectse,  i  48 — 
141.     iii  lOi 
„     quae  in    curatione  sunt,  i   142 

—197 
„     quae  in  mancipio  sunt,  i  49, 116 
—123,  135,  138—141,  162,  166. 
ii  86,  90,  i»6,   141,    160.     iii  6, 

114,  163.     iv  79 

„     qugB  in  manu  sunt,  i  49,  108 — 

115,  118,  136,  142,  148,  150. 
ii  86,  90,  96,  98,  139,  159.  iii 
3,  14,  24,  40,  83,  114,  163,  199. 
iv  80 

„     quae  in  potestate  sunt,  i  49,  51 — 

107,  109,  117,  125—136,  142, 
144,  189.     ii  86—90,  96,  105— 

108,  123,  244.  iii  2,  4  seq.,  41, 
114,163,199,221.     iv  77 

„     quae  in  tutela  sunt,  i  142 — 196 
„     sui  juris,  i,  48,  /JO,  142.     iv  77 
Pictura,  ii  78.     p.  280 
Pietas,  p.  171 
Pignus,  ii  64.     iii  200,   204.     iv  27, 

147.     p.  266 
Plantatio,  p.  279 
Planum,  p.  596 
Plebiscita,  i  2.     p.  23 
Plebs,  i  3 
Pluris  petitio,  iii  113.     iv  53—60,  68. 

pp.  681—684 
Pomponius  on  the  tw^o  Schools,  p. 

12 
Populus,  i  3 

Possessio,  ii  7,  49.     p.  257 
„    justa,  vitiosa,  iv  150 — 154 


Possessio  pro  heredc,  ii  52.     iv  144 

„     luorativa,  ii  52 — 58 

,,     vacua,  ii  51.     iv  131 

„     vitiosa,  iv  150 — 154     p.  259 

„     ex  praediatura,  ii  61 
Possessor  bona  fide,  ii  50.     p.  2()3 
Possessionis  jus,  p.  258 
Possidendi  jus,  p.  258 
Postumi,  i    147.      ii    130—134,   183. 
iii  4.     p.  151 

,,     alieui,  extranei,  i  147.     ii  241 
Postumus,  p.  326 

,,     extraneus,  p.  401 
Potestas,   p.   121   ct  seq.     See   also 
Personae  quae  in  potestate  sunt 

,,     vitaB  necis  que,  i  52 
Potestiva  conditio,  p.  185 
Praecipere,  p.  389 
Praedes,  iv  13,  16,  94 
Prasdia  Italica,  i  120.      ii  31,  63 

,,     municipum,  iii  145 

,,     provincialia  ii  7,  21,  27,  31,  46, 
63 

,,     rustica,  i  120,     p.  212 

,,     stipendiaria,  ii  21 

„     tributoria,  ii  21 

„     urbana,  i  120.     p.  211 
Pra3diator,  ii  61.     p.  267 
Praediorum  mancipatio,  il21 
Praedium  dotale,  ii  63 
Prsejudicium,  ii  123,      iv  133.      See 

also  Formulas  prej. 
Praescriptions,     iv    130 — 137.       pp. 

536,  737 
Praoteriti,  p.  323 
Praetextatus,  p.  572 
Praetor  urbanus   et  peregrinus,  i  6, 
184.     pp.  27,  585 

,,     fidei  commissarius,  ii  278 
Praetorian    Succession,   Table  of,  p. 

431 
Precariuni,  p.  265 
Presides  provinciarum,  i  6 
Process  Civil,  History  of,  p.  583 

,,     per  Icgis   actiones,   pp.  606  efc 
seq. 

,,     per  formulas  pp.  635  et  seq. 
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Processual  actions,  p.  605 

Procinctus,  ii  101 

Proculian  School,  p.  12 

Proculus,  ii  15,  195.     iii  140.     p.  12 

Procurator,    ii   39,    64,  252.     iv   82, 

84,  98,  101.     pp.  707,  709. 
Prodigus,  i  53,  197 
Proof  in  actions,  p.  584 
Propriete  la,  defined,  p.  206 
Proscriptio  bonoram,  iii  79,  220.     iv 

102 
Provincias  populi  Romani  et  Csesaris 

i  6.     ii  7,  21.     p.  218 
Puberes,  i  196 
Pubcrtas  plena,  p.  196 
Publicani,  iv  28,  32 
Publius  Rutilius,  iv  35 
Pupillus,  iii  107.     iv  172 
Pusio  Consul,  i  31.     ii  254 

Quadrartes,  i  122 
Quadruplicatio,  p.  734 
Qusestores,  i  6 

,,     parricidii,  p.  584 
Q.  Mucius  (SciBVola),  i  188.     iii  149. 

p.  189 
Quirites,  p.  34 
Quiritium  exjure,  see  Jus 

Eatio  civilis,  i  128,  158.     ii  65 
„     naturalis,  i  1,  89.     ii   65—79 

Recuperatores,  i  50.     iv  46, 109, 141. 
pp.  36,  575,  591,  593 

Reges  sacrorum,  i  112 

Religatns,  p.  127 

Religiosus  locus,  iii  57 

Remancipatio,  i  137 

Remission,  p.  535 

Renunciatio  societati,  iii  151 

Replicatio,  iv  126  seq.     p.  734 

Repudium,  i  137 

Rerum  universltas,  p.  213 

Res  consumtibilcs  et  ncc,  p.  213 
,,     corporales,  ii  12,  19.     p.  202 
,,     divini  juris,  ii  2,  9.     p.  207 
,,     et  facta,  p.  201 
„     extra  coramercium,  p.  206 


>3 


Res  extra  nost.  patr.,  ii  1 
,,     fungibles,  p.  212 

furtiva,  ii  45,  49—51.     iii.  186 
hurrani  juris,  ii  2,  9.     ii  97 
„     immobiles,  p.  206 
,,     in  commercio,  p.  206 
,,     incorporales,  ii  12,  14,    17,  28. 

p.  202 
,,     in  nost.  patr.,  ii  1 
.,     mancipi,  i  120,    192.      ii    15, 

18—27,  41,  43,  47,  80,  204.     pp. 

116, 202. 
,,     mobiles,  ii  50 
„     nee  mancipi,  ii  15,  16,  18 — 27 

43,  80  seq.  204.     pp.  116,  202 
,,     nullius,  ii  9,  66 
,,     omnium  communes,  p.  208 
„     privata3  et  public;e,  ii    10.     p. 

210 
,,     qu:e   pond.  num.  mens,  const. 

ii  196.     iii  90,  175 
,,     religiosffi,  ii  3,7,  48. 


21£ 


>i 


pp.  208, 
pp.  207, 


sacrfe,   ii  3 — 7,   48. 
215 
„     sanctte,  ii  8.     p.  208 
„     singulse,  p,  213 
,,     vi   possessffi,  ii  45,  49,  51 
Rescriptum  Had.  de  resp.  prud.,  i7 
„     Had.  et  Ant.  deerr.  cans.  prob. 

i  73,  74 
,,     principis,  p.  124 
Resolutiva  conditio,  p.  184 
Responsaptudentium,  i  2,  7.     p.  29 
Restipulatio,  iv  166,  174,  180 
Rights,  pp.  23,  31,  582 
Romana  cives  si    nupta  sit   Latino 
aut  peregrino,  i  29—32,  66,  68, 
78,  80 
„     ,,     si  praegnans   peregi-ina  aut 

ancilla  facta  sit,  i  90,  91 
,,     „     si  alieno  serva  coiit,  i  84 
Romana  civitas,  quibus   modis  Lat. 
per.,  i  28—35,  55,  66—74,  95.  iii 
73 
„     ,,  dediticiis  nuUus  aditus  i  24. 
of.  15,  16 
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Romana    civitas,    manumissis   juste 
competit,  i  IG — 21 
„     „     amittitur,  i  128, 160—162 
Eoirani  cives,  quando  justas  nuptias 
contrahunt,  i  56,  76 
,,     ,,     si   Latinas   aut  peregrinas 

duxerint,  i  67,  71.     ii  1^2 
,,     ,,  ex  peregrina  nati,  i  90,  91. 
See  also  Cives  Romani. 
Rutilius,  P.,  p.  294 

Sabinus— Cttlius  Sab.,  i  196.      ii  79 
154,  19:-,  218,  244.      iii  70, 133, 
141,  161,  218.     iv  79.  114 
„      Masurius,  iii  183.  p.  549 
Sabinian  School,  p.  12 
Sacra,  ii  55 

„     res.      See  Res  SacrsB 
Sacramentum,  p.  609 
Salvias  Jnlianus,  p.  10 
Satio,  p.  279 

Satisdatio,  iv  88—102,  185 
,,    judicatum  solvi,  iv  25,  91,  169 
„     pro  lierede  litis,  iv  91 — 94 
„      ratamrem  dominumhabiturum 
iv98 
Saxo  dejicere  e.,  p.  553 
Scriptura,  ii  77.     p.  280 
Sectores,  iv  146.     p.  750 
Semisscs,  i  122 
Senatores,  i  20.     iii  225 
Senates  coDEulta,  i  2,  4,  26,  46,  88. 

ii  5.     iii  32.     iv  110.     p.  24 
Senatus-consultum   de  erroris  causa 
prob.  fac,  i  67—71.     iii  5,  72 
„     Clandianum,i  84,  91,  160.  p.  81 
„     Divo    Had.   factum,   i   30,    47, 
77,  80,  81,  92.    ii  57,  143,  285. 
iii  73.     p.  472 
„     Lavgianum,  ii  63,    67,  69,  71. 

pp.  468,  471 
„      Neronianum,  ii   192,  212,  218 

220,  222.     pp.  376,  383 
„     Orphitianum,  pp.  7,  300,  441 
„     PegasianniTi,  i  31.     ii  254,  256, 

258.     p.  415 
,,     Sabianum,  p.  98 


Senatus-consultum    Trcbellianum,    i 
253,  255,  258.  p.  411 
„     TertuUianum,  pp.  7,  SOO,  440, 
Seneca  Consul.,  iii  253 
Servi,  i  9,  52—54,  82,  117,  120.      ii 
153,    185—190.      iii    114,    119, 
179,  222.     iv  78,  134 
„     populi  Eomani,  i  27 
Servitudes,  ii  14,  17 

„     how  extinguished,  p.  239 
„     personal,  p.  242 
„     origin  of,  p.  237 
,,     jura  in  re  aliena,  p.  234 
Servius  Sulpicius,  i  189.     ii  244.     iii 

149,  183.     pp.  189,  543 
Sesterce,  pp.  454,  770 
Slaves,  punishment  of,  p.  60 
Societas,  iii  135,  148 — 154.     p.  522 
Solutio,  ii  85.     iii  160,  168.     p.  533 
„     per  aes  et  librum,  iii  173 — 175 
Son   or   grandson,  emancipation   of, 

i  132—135.    pp.  133,  137 
Spadones,  i  103,  196 
Specificatio,  ii  79 
Sponsio,  pp.  496,  608,  713 

,,     de  pec.  cred.,  iv  13,  171 
Sponsor,  p.  500 
Sponsor es,    iii   115 — 127,    177 — 179. 

iv  22,  25,  89,  113,  137 
o-TTopctSr/v  concepti,  i  64.     p.  68 
Spurii  filii,  i  64 
Status,  i  9—12,  89,  159,  162 
Stipendium,  iv  27 

Stipulatio,  pp.    490,  495,   510,    712. 
See  alsoOblig.  verborum 
„     empt33  venditse  hereditalis, 

ii  252,  257 
„     fructuaria,  iv  166 
,,     partes  pro  parte,  ii   254. 
Stipendiaria,  p.  217 
Suasor,  p.  76 

Substitutio  vulgaris,  p.  352 
Substitutiones,   ii  174 — 184.     iii   72- 

p.  352 
Successio  in  alterius  locum,  iii  7  scq. 

13 
Sui  juris  esse,  p.  57 
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Saperfioios,  ii  73 

S  Urdus,  iii  105 

Suapensiva  coaditio,  p.  181 

Syngrapha,  iii  134 

Successioa,  Praetorian,  p.  430 
,,     lutestato,  pp.  431,  437 
„     per  universitxtera,  p.  292 

Tabalce  seouniae,  p.  351 
Talion,  pp.  577,  708 
Testaraeufca    militum,    ii    109 — 111, 
114.  p.  308 
„     how  invalidated,  ii  138—146 
Ter  venundait,  i  132.     p.  132 
Testamenti  factio,  i  40.     ii    112,  218. 

iii  72,  75.     pp.  51,  31  1 
Testatneatoram  genera,  ii  101 — 111 
Testatnentura,  ii  100,  2^.     p.  296 
,,     calatis  comitiis  fae. ,  ii  101 
,,     imperfectum,  p.  333 
,,     in  procinctu  fac,  ii  101.    p.  301 
,,     injustura,  p.  333 
,,     inofiSoiosum,  p.  334 
„     inritum,  ii  14G  seq.     p.  333 
„     quod  per  aes    et  librum    agitur, 

ii  102.     p.  2  99 
„     ruptiira,  ii  131,    131,    147.     p. 

334 
„     per  septem  testes  sigaatum,  p. 
299 
Thesauri  inventio,  p.  270 
Traditio,  ii  19,  28,  41,  43,  47,  65,  204, 
213 
„     its  requisites,  p.  232 
,,     its  operation,  p.  233 
Transactio,  p.  537 
Trebellius  Maximus,  ii  253 
Tribune  of  the  plebs,  i  185 
Tribunalia,  p.  590 
Tributaria,  p.  217 
Trinoctium,  p.  104 
Triplicatio,  iv  128.      p.  731 
Tutela,  i  142— 200.     ii  112 
„     cessicia,  i  168,  172 
„     dativa,  i  114 — 151,  157 
,,     definition  of,  p.  144 
,,     division  of,  i  188 


Tutela  fiduciaria,  i  166,  167,  172, 175, 
194,  195,  p.  148 
,,     how  terminated,     p.  195 
,,     impuberum,    i  189,    ii  80,    85. 

p.  144  . 
,,     legititna,  i  155 — 181,  p.  147 
,,     „     agnatorum,  i  155 — 161,171. 

ii47,  122 
,,     ,,     patronorum,  i  165,  167,  194- 

ii  122.  iii  43 
„     „     distinguished    from     patria 

potestas,  p.  143 
„     mulierum,  i  144,  173—184,  190 
—193.     ii  47,  80—85,   118,     iii 
108.  pp.  144,  153  et  seq.,  190 
„     testamentaria,  i  144 — 154,  186, 
189,  200.     ii  231,  234,  240,  289 
,,     when  it  ceased,  p.  158 
Tutelarum  genera,  i  143,  188 
Tutor,  p.  174 

,,     alterius  generis,  i  194.     ii  122 

,,     Atilianus,  i  185,  194,  p.  149 

,,     captus,  i  187 

,,     cessiciua,  i  169 

,,     dativus  i  154 

,,     duties  of,  p.  176 

,,     fiduciarius,  p.  148 

„     impubes,  non  auctor,  i  179 

,,     legitimus,  p.  148 

,,     optivus,  i  150 

„     petitus  (in    abs.  loo.)  i  172 — 

184 
,,     preetorius,  i  184 
,,     suspectuB,  i  182.  p.  182 
,,     testamentarius,  i  144.  p.  146 
Tutoris  auctoritas,  pp.  143,  157 
,,     optio,  i  150 — 154 

Unus  judex,  iv  104,  109 
Universal  succession,  p.  292 
Universitas  rerum,  p.  213 
Usu,  in  manum  conveatio,  illO,  111 
Usus,  iv  153 

„     marriage  by,  p.  104 
Usus  auctoritas,  pp.  247,  251 
Usucapio,  ii  41—61,  65,  89,  93,  20t. 
iii  80.  iv  36 
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Usucapio  pro  herede,  ii  52 — 58.  iii  201 

„     prohibita,  ii  45,  49 
Usureceptio,  ii  59 — 61 
Uaufructus,  ii  7,   30.    iii  83.  iv   153 
p.  241 

„     in  servis,  ii  86 .     iii  165 

Vadimonia,  iv  184 — 187.  p.  768 
Veotigal,  iii  145.   iv  28 
Venatio,  p.  270 

Venditio  bonoram.    See  Emptio  ven- 
ditio 
„     hereditatis,  iii  252 
Venter,  p.  765 


\  espasianus,  i  85 

Vestal  virgins,  i  130,  143.  p.  128 

Veterani,  i  57 

Vigiles,  p.  47 

Vi  bona  rapta,  ii  182,  209 

Vindex,  iv  21,  25,  46 

Vindicatio,  pp.  247,  285 

,,     caducorum,  ii  207 
Vindicator  et  contra  vind.,  p.  615 
Vindicta,  p.  34 
Virilis  para,  p.  324 
Vie  fluminis,  ii  71 

,,    quotidiana,  p.  755 
Vnlgo  concepti,  i  64,  90.  91 
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EEEATA. 


24.  In  sec.  4,  for  and  has  read  and  it  has. 

25.  Two  lines  from  top,  for  contain  read  contains. 
25.   Sixteen  lines  from  top,  for  over  read  wpon. 

25.  Twenty-three  lines  from  top,  for  o/read  hy. 

26.  Twenty-seven  lines  from  top,  for  curia  read  comitia  cariata. 
44.  Three  lines  from  top,  for  Navi  read  Nave. 

44.  Four  lines  from  top,  for  Romani   read  Bomam,   and  for  Claudi  read 

Claudii. 
58.  In  sec.  49,  for  rusus  read  'i-ursus. 
71.  In  sec.  69,  for  nupseret  read  nupserit. 

73.  Eleven  lines  from  top,  for  civitatum  Romanum  read  civitatem  Romanam. 
75.  Note  n,  for  Hadrian  read  .i^iifowinws. 
77.  Line  15  and  elsewhere,  for  Hermann  read  Heumann. 

102.  Nine  lines  from  bottom,  for  m  wancijjio  read  into  mancipium. 

103.  Line  8,  for  manum  read  wantts. 

105.  Line  13,  for  diffareatio  read  diffarreatio,  and  line  33,  for  coemptio  read 

conrewiio. 

106.  In  sec.  Ill,  for  cautem  read  cautum,  and  for  parfe??'  read  partim. 

108.  In  sec.  114,  lor  comeptio  read  coemptio. 

109.  Twenty-five  lines  from  top,  for  ma7iu  read  wawws. 

109.  For  irifrmatatem  read  infirmitatem. 

110.  Four  lines  from  bottom,  ior  «iani(«i  read  i7)amt. 
113.  Two  lines  from 'bottom,  for  manum  read  inanus. 

118.  Two  lines  from  the  bottom,  read  "Dabant  agrees  more  closely  with  the 
subsequent  adnumerabant,  etc." 

121.  Ten  lines  from  end,  for  Domino  read  Dominio. 

122.  Nineteen  lines  from  top,  for  crime  read  wrong. 

123.  Line  7,  for  dominum  read  dominium. 

127.  In  sec.  129,  (or piostUminium  Te&d.  postliminii. 

129.  Note  a,  line  2,  for  censum  read  sensum. 

140.  Seven  lines  from  the  top,  for  iras  obliged  read  ?iad  the  power. 

142.  Eight  lines  from  top,  for  Bechaus  read  Beckliatis. 

158.  Three  lines  from  top,  for  tutorem  read  tutorww. 

158.  Six  lines  from  top,  for  tutorem  read  tutorum 

163.  Note  w,  line  12,  for  municipii  read  municipia. 

164.  One  line  from  top,  for  municipii  read  municipia. 
175.  In  sec.  170,  for  diminutio  read  deminuto. 

181.  Twenty-three  lines  from  top,  for  Hanhold  read  Haubold. 

193.  Eighteen  lines  from  top.  for  IP'a7<?ier  read  TFa/ter. 

207.  Seven  lines  from  top,  ior  pistinctions  read  distinctions. 

264.  In  sec.  54,  for /josscssio^ie  velut  re&di  possessiones  nt. 

266.  In  sec.  59,  for  "  also  if  it  be  land  "  read  even  if  it  be  land. 

310.  In  sec' 113,  for  after  read  on,  and  for  Itas  gained  read  gains. 

318.  In  sec.  120,  i'oi  jactiis  read  factas. 

341.  Twenty-four  lines  from  top,  for  vellit  read  velit. 

347.  Note  t,  line  6,  for  extraneus  read  eah-fiiet,  and  for  potest  read  ^ofesfas. 

358.  Note  o,  line  5,  for  instituted  read  substituted. 

368.  Twenty-three  lines  from  top,  for  mihi  read  meum. 

374.  In  sec.  i95,  for  vi7idicatio  read  ri«dicatio?ie»ii.         ^   ^ 


ERRATA. 

381.  Tn  sec.  206,  for  joint  tenant  read  co-legatee. 

394.  Five  Hues  from  top,  for  videbantur  read  videbatur. 

396.  Id  sec.  228,  for  Caninio  read  Caniniix. 

397.  Line  7,  for  incepit  read  incipit. 

398.  In  sec.  234,  for  qu  iante  read  qui  ante :  and  in  sec.  235,  for  de  nique 

read  denique. 
405.  In  sec.  249,  dele  a  before  the  word  fideicommissa. 
407.  Thr^e  lines  from  top,  for  289  read  270. 
411.  In  sec.  253,  iov Jideicommissa,  redndi  fideicommissum. 
413.  In  sec.  255,  third  line  from  end,  for  against  read  to;  in  the  next   line 

dele  to. 
416.  In  sec.  262,  for  sit  tamen  read  sit.  Sunt  tamen. 

418.  In  sec.  267,  for  facerit  residfaceret. 

419.  Seven  lines  from  the  top,  for  interveneri  read  interveniri. 

428.  In  sec.  286,  for  liereditatem  read  hereditatum.     Tn  line  eleven  of  trans-i 

lation  from  the  top,  after  as  tuell  as,  insert  legacies  and. 

429.  In  sec.  289,  last  word,  for  potset  read  potest. 

434.  In  sec.  10,  line  13,  for  consobrin-ts  read  consdbrinos. 

439.  In  sec.  21,  line  3,  for  admissable  read  admissible. 

442.  In  sec.  27,  line  1,  for  aiotiim  read  autem. 

444.  In  sec.  28,  line  1,  for  ut  quidam,  p'lta.nt  read  ut  qmdam  putant. 

444.  In  sec.  31,  line  1,  for  adoptivoe  read  adoptiva. 

446.  Twenty-four  lines  from  top,  (or  patronave  read  patronoeve. 

448.  Twenty-three  lines  from  top,  for  sons  read  son. 

449.  Lines  23,  28,  32,  for  in  capite  read  in  capita. 

454.  In  note  fe,   for  760  read  780,  and  for  1-94  read  1-875. 

455.  In  note  I,  line  4,  for  sen  read  seu. 

455.  In  sec.  44,  line  2,  for  libertinus  read  libertinas. 

457.  In  sec.  47,  line  2,  for  viriles  read  virilis. 

457.  In  sec.  47,  line  6,  for  Papia  read  Papice. 

459.  In  sec  50,  line  2,  for  patrons  read  patrome, 

461.  In  sec.  56,  line  11,  for  peculium  read  peculii. 

464.  Lines  4  and  17,  for  capite  read  capita. 

170.  In  sec.  71,  line  4,  for  to  read  of. 

177.  In  sec.  79,  line  15,  for  dispose  of  read  be  deprived  of. 

181.  In  sec.  85,  line  5,  for  the  thing  read  each  thing,  and  for  wlw  inherit  deits 

read  who  are  indebted  to  tlie  inheritance. 
186.  In  sec.  89,  line  7,  for  consenu  read  consensu. 
186.  In  sec.  90,  line  11,  for  redantxir  read  reddantwr. 
186.  In  sec.   90,  line  12,  for  appellatv/r  read  a.ppellatum. 
189.  In  sec.  96,  line  4,  for  civitatium  read  civitoAiim. 
490.  In  sec.  97a,  line  4,  for  inutili  read  inutilis. 
496.  Nine  lines  from  top,  for  prommittisne  read  promittisne. 
515.  In  sec.  81,  line  10,  for  ojjorf  a  re  read  oportere. 
568.  In  note  i,  line  3,  for  desuitvLdinern  read  djcsuetudincm. 
582.  Six  lines  from  the  top,  for  is  read  becomes. 
592.  Three  lines  from  the  top,  for  understood  read  thought. 
608.  Note  e,  line  18,  for  litgare  read  litigare. 

614.  Eleven  lines  from  the  top,  for  judicun  rea.d  judicem. 

615.  Line  18,  for  jusesse  read  jus  esse. 

i43.  Twenty-one  lines  from  the  top,  for  ec  jitre  civile  read  ev  jure  civili. 
'i52.  Fourteen  lines  from  the  top,  for  con^essum  read  concessum . 

08.  Fifteen  lines  from  the  top,  for  sub  read  bus. 
51.  In  sec.  148,  for  possidetis  read  uti  possid.etis. 
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